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Re: Enloe Dam Removal 
 

We prepared this memorandum under Contract 15517 with the Resources Legacy 
Fund. Our purpose is to describe a feasible pathway to pursue removal of Enloe Dam in 
cooperation with Okanogan Public Utility District (District or PUD), the dam owner. We 
analyzed potential liabilities arising from dam removal, along with strategies to avoid and 
manage such liabilities. We will consult with Washington Department of Fish and 
Wildlife, Department of Ecology, Trout Unlimited, and other interested stakeholders, in 
cooperation with the Resources Legacy Fund.  

 
I. 

INTRODUCTION 

1. Enloe Dam was built and began to generate power in 1920. The dam is 
located on the Similkameen River at river mile 8.8 near the city of Oroville in Okanogan 
County, Washington. 

2. The District acquired the dam in 1942. It ceased power generation in 1958, 
as cheaper power was available from the Bonneville Power Administration.  
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3. The District filed three applications with the Federal Energy Regulatory 
Commission (FERC) for a license under the Federal Power Act to retrofit the dam, 
powerplant, and appurtenant facilities for the purpose of power generation. The first 
application was approved in 1983, and the license was terminated at the District’s request 
in 1986.1 The second application was approved in 1996, and the license was terminated in 
2000.2 The third and most recent application was filed in 2008.3 On July 9, 2013, FERC 
issued an original license to the District.4 The license boundary encompassed 
approximately 136.4 acres, including approximately 35.47 acres of federal land 
administered by the Bureau of Land Management (BLM).5  

4. On November 19, 2018, the District decided not to retrofit the powerplant. 
“This decision was based on the complexity, risk, and considerable cost involved in 
restoring power generation. The Board of Commissioners made this decision in the best 
interests of the ratepayers, considering the current availability of cheaper sources of 
power.”6 

5. On August 13, 2019, FERC terminated the 2013 license. The license 
termination did not require a plan to decommission the powerplant or dam. Several 
conservation groups sought rehearing for that reason. On December 19, 2019, FERC 
denied rehearing.7 

6. Prior to license surrender, FERC ordinarily requires a licensee to prepare a 
decommissioning plan “in order to ensure public safety and any needed environmental 
protection.”8 This allows for orderly transition of regulatory oversight to another agency, 
as well as restoration of any federal lands occupied by a facility. However, FERC did not 
require a decommissioning plan for Enloe Dam, because the District had not undertaken 

 
1  Okanogan PUD, 34 FERC ¶ 61,319 (Mar. 6, 1986).  

2  Okanogan PUD, 90 FERC ¶ 61,169 (Feb. 23, 2000). 

3  FERC, “Notice of Application Tendered for Filing with the Commission,” eLibrary no. 20080905-3017 
(Sep. 5, 2008). 

4  Okanogan PUD, 144 FERC ¶ 62,018 (July 9, 2013) (License Order), ¶ 1. 

5  FERC, “Final Environmental Assessment,” eLibrary no. 20110831-3040 (Aug. 31, 2011) (Final EA), p. 30. 

6  Okanogan PUD, “Enloe Dam,” available at: https://www.okanoganpud.org/index.php/environmental/enloe-
dam-project. 

7  Okanogan PUD, 169 FERC ¶ 61,215, 62,532 (2019). 

8  Id. at 34. 



 
Enloe Dam Removal  
May 10, 2022 Memo 
 

3 

any construction under its license. As a result, the long-term future of Enloe Dam was not 
decided by license termination.9  

7. Upon license termination, regulatory oversight for dam safety reverted to 
the Washington Department of Ecology (Ecology). BLM continues to have regulatory 
oversight with respect to the federal lands occupied by the dam and reservoir.10  

8. At the time of license termination, the District had not undertaken an 
engineering study of the physical condition of Enloe Dam. “The downstream and 
upstream face of the dam, toe of the dam, and both abutments are currently inaccessible 
for inspection since they are beneath the flows over the spillway and the existing 
diversion gates on the right bank intake structure are inoperable.”11 

9. In 2019, the District proposed the “Enloe Dam Safety Repair and 
Maintenance Project” (Safety Project). This “will allow for the District to bypass up to 
1,000 cubic feet per second of water around the right bank of Enloe Dam through the 
replacement of the existing, inoperable gate with new gates and a section of steel 
penstock.”12 The purpose of the dewatering is to “enable the District to conduct a needed 
visual inspection of the downstream face of the dam, toe of the dam, and both abutments. 
These features are normally inaccessible for inspection because they are beneath the 
flows over the spillway as there are currently no means to divert water around the dam.”13 
We understand that construction of the facilities needed to bypass river flows and allow 
for inspection of the dam is underway. The dam safety inspection, which is anticipated to 
take 2-5 days, is scheduled to occur in fall of 2022.14 

 
9  Id. at ¶ 19 (“we find that it would be inappropriate to require a licensee that took no action under its license 
to remedy concerns regarding facilities that exist independently from the license”). 

10  “[W]hen the Commission terminates a license, if there is a preexisting dam, the applicable state agency 
assumes jurisdiction for dam safety concerns, and state and federal resource agencies oversee applicable natural 
resource issues.” Okanogan PUD, 169 FERC ¶ 61215, 62536 (2019). 

11  BLM, “Enloe Dam Safety Repair and Maintenance Environmental Assessment, DOI-BLM-ORWA-W020-
2020-0003-EA,” (Dec. 2020), p. 1. 

12  Okanogan PUD, “State Environmental Policy Act Mitigated Determination of Non-significance” (Nov. 1, 
2019), p. 1, available at: 
https://eplanning.blm.gov/public_projects/1504135/200392835/20031929/250038128/Enloe%20Dam%20Safety%2
0SEPA%20MDNS%20Determination%202019.pdf. 

13  Id. 

14  Marcy Stamper, “PUD to start construction for safety work on Enloe Dam,” Methow Valley News (April 7, 
2021), available at: https://methowvalleynews.com/2021/04/07/pud-to-start-construction-for-safety-work-on-enloe-
dam/. 
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10. The District has stated that it will consider removal of Enloe Dam if 
proponents undertake a feasibility study that results in a comprehensive plan consistent 
with certain criteria. Its complete statement follows: 

“The District has been engaged in Enloe Dam removal conversations as far back 
as the 1960s. In 2015, the Board of Commissioners under Resolution No. 1603, 
continued its direction to staff to work with proponents of dam removal. That offer 
has remained open as there is clearly a desire by stakeholders to remove the dam. 
However, despite entertaining the same discussions over the past six years with 
the same dam removal proponents, there has been no new data and no 
comprehensive removal plan. 

If dam removal advocates would like the District to engage in their process, then 
they must develop a plan that meets the … criteria [quoted below]. The District no 
longer has the resources to entertain discussions that do not contain concrete 
scientific data and a comprehensive proposal. Therefore, requests made to the 
District to meet with dam removal advocates or answer questions will be directed 
back to the above criteria. 

The District is aware of the desire on the part of some stakeholders to remove 
Enloe Dam. However, there is no requirement to do so. Nevertheless, the District 
remains open to reviewing comprehensive proposals from interested stakeholders 
that include, but are not limited to, the following criteria: 

 Independent feasibility assessment that collects and evaluates scientific data, 
including: 

o Determination if Enloe Dam was built on the second set of falls or a run 
of falls. 

o How anadromous fish would pass after removal, either naturally or 
artificially. 

o Would artificial passage be allowed by all interested parties? 

o What agencies will fund and manage the new fish populations? 

o Process for establishing new ESA habitat above Enloe Dam and impacts 
to private property owners, irrigators, and the Palmer Lake fishery. 

o Delineation of suitable habitat for anadromous fish above Enloe Dam, 
with current data. 
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o Comprehensive sediment analysis of the 2.43 million cubic yards of 
sediment, behind Enloe Dam, approved by the Washington State 
Department of Ecology. 

o Process for cultural resource mitigation requirements by removing a 
structure on the National Register of Historic Places. 

o Dam removal cost estimate based on preliminary engineering designs. 

o Ability to compete for funding with other habitat projects in the Pacific 
Northwest. 

 Approval from the Canadian government to allow new fish populations to 
cross the border. 

 Scoping process for the public, upstream and downstream landowners, affected 
cities, irrigators, and other interested parties. 

 Identification of a partner with the means to fund Dam removal. 

 Identification of a partner who can relieve the District of any future liability.”15 

11. This memorandum describes a pathway whereby a separate entity will 
relieve the District of liabilities associated with removal of Enloe Dam. The pathway is 
intended to be consistent with that and other criteria stated above. The pathway consists 
of three phases: Design, Permitting, and Implementation. We recommend that a separate 
entity undertake each of these phases, in collaboration with the District. In this memo, the 
entity that undertakes the Permitting and Implementation Phases is called the “Dam 
Removal Entity” (DRE). 

12. Since 1912 nearly two thousand dams have been removed in the United 
States.16 Nearly all were small in scale and complexity relative to Enloe. We draw upon 
the approaches used for six dam removal projects which are comparable or otherwise 
illustrative. These are: 
 

 
15  Okanogan PUD, “Enloe Dam,” available at:  https://www.okanoganpud.org/environmental/enloe-dam-
project.   

16  American Rivers, “Map of U.S. Dams Removed Since 1912,” available at: 
https://www.americanrivers.org/threats-solutions/restoring-damaged-rivers/dam-removal-map/.  
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Name Location Scale Status 
Condit Dam White Salmon 

River (WA)  
125 feet (h) x 471 feet (l) Completed17 

Elwha Dams Elwha River 
(WA) 

Elwha Dam: 108 feet (h) x 
450 feet (l). Glines Canyon 
Dam: 210 feet (h) x 150 (l).   

Completed18 

Lower Klamath 
Project 

Klamath River 
(CA and OR) 

J.C. Boyle Dam: 68 feet (h) x 
714 (l). Copco No. 1 Dam: 
132 feet (h) x 415 feet (l). 
Copco No. 2 Dam: 38 feet (h) 
x 238 (l). Iron Date Dam: 173 
feet (h) x 540 feet (l).   

License transfer 
approved subject to 
license surrender; 
license surrender 
pending19 

Matilija Dam Ventura River 
(CA) 

198 feet (h) x 620 (l).  
 

Environmental 
review in process20 

Nooksak Dam Middle Fork 
Nooksack (WA) 

30 feet (h) x 150 feet (l) Completed21 

Penobscot Dams Penobscot and 
Piscataquis 
Rivers (ME) 

Veazie Dam: 25 feet (h) x 
902 feet (l). Great Works 
Dam: 20 feet (h) x 1,086 feet 
(l). Howland Dam: 114.5 feet 
(h) x 570 feet (l). 

Completed22 

Sullivan Creek Outlet Creek, 
and Sullivan 
Creek (WA) 

Mill Pond Dam: 55 feet (h) x 
134 feet (l). 

Completed23 

 
17  “Order Accepting Surrender of License, Authorizing Removal of Project Facilities, and Dismissing 
Application for New License,” 133 FERC ¶ 61,232 (2010); see also “Final Decommissioning Report,” eLibrary no. 
20190801-3017 (Aug. 1, 2019).  

18  See  https://www.nps.gov/olym/learn/nature/dam-removal.htm.  

19  “Order Accepting Transfer of License,” 175 FERC ¶ 61,236 (June 17, 2021); FERC Office of Energy 
Projects, Draft Environmental Impact Statement for Hydropower License Surrender and Decommissioning,  
eLibrary no. 20220225-3040 (Feb. 22, 2022).   

20  See https://matilijadam.org/.  

21  See https://www.americanrivers.org/reimagining-a-river-the-middle-fork-nooksack/.   

22  “Order Accepting Surrender of Licenses with Dam Removal and Dismissing Applications for New 
License,” 131 FERC ¶ 62,238 (June 16, 2010). 

23   “Order Accepting Surrender of License and Authorizing Disposition of Project Facilities,” 142 FERC ¶ 
62,232 (March 20, 2013). 
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13. Some of these projects were untaken by the owners who built the dams and 

then operated them for power and other developmental uses. Other projects were 
permitted and implemented by DREs that were legally separate from the owners. This 
memo focuses on a separate DRE, in light of the PUD’s stated position that a partner, not 
it, will remove Enloe if feasible to do so. This memo describes a range of options for a 
separate DRE: a new corporation (either non-profit or limited liability) formed 
specifically for the project, or selection of an existing corporation, public agency, or tribe 
that has the authority to undertake the project.   

 
14. We draw on experience with the Klamath project to describe insurance, 

bonds, and similar mechanisms. The DRE for that project, the Klamath River Renewal 
Corporation (KRRC), is a new non-profit corporation formed solely for that purpose. It 
has developed the most comprehensive liability management program used for any dam 
removal to date.24 That said, the scale here – in terms of physical activities as well as 
liabilities - is substantially smaller than for Klamath.  And it’s a fact that every project 
involves different circumstances. So, we also draw on experience with projects other than 
Klamath. We emphasize the liability management program for Enloe should be 
developed and tailored in light of the specific circumstances here.  

 
15. We frame this memo using an enterprise perspective. Our assignment from 

Resources Legacy Fund is to describe a liability management program that could meet 
the District’s criteria.  We present preliminary findings here.  Further investigation of 
technical, regulatory, and legal issues is needed.  We recommend a Feasibility Study to 
develop a preliminary design for dam removal, as the basis for the development of a 
liability management program suitable for this project. 

 
16. This memo is structured as follows. Section II describes the potential risks 

and liability associated with removal of Enloe Dam. Section III recommends phases for 
the undertaking: Design, Permitting, and Implementation. Section IV recommends a 
Feasibility Study to develop and refine a project design. Section V addresses the Dam 
Removal Entity, and Sections VI and VII address permitting and liability management 
that the DRE will undertake.   

  

 
24  In the interest of full disclosure, Water and Power Law Group is the general counsel for the Klamath River 
Renewal Corporation, and Perkins Coie is its regulatory counsel. 
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II. 
POTENTIAL RISKS AND LIABILITIES ASSOCIATED WITH  

REMOVAL OF ENLOE DAM  

17. Today, the District is responsible for compliance with all applicable 
regulatory requirements for ownership, repair, maintenance, and operation of Enloe Dam. 
The associated costs will be perpetual, unless the dam is removed. 

18. There are significant risks and associated liabilities associated with removal 
of Enloe Dam. These risks are inherent in a complex construction project involving water 
resources. That said, the risks are potential, not inevitable. We recommend a Feasibility 
Study to identify a project design to minimize them; and we further recommend 
development of a program of insurance, bonds, and other mechanisms to address any 
risks that do materialize during the enterprise.  

 
19. The potential risks fall into four categories.  

A. DRE may not secure required permits, or the permits may include 
conditions that the DRE is unable to perform within available 
funding. 

B. Actual dam removal work in compliance with the permits may be 
delayed or otherwise affected by uncontrollable circumstances. 
Examples are: discovery of historical resources in the reservoir 
footprint, geotechnical considerations in the dam structure, and 
presence of hazardous wastes in the sediment discharge different 
than previously analyzed. And the DRE may face cost overruns in 
performance as a result of delays, uncontrollable circumstances, or 
errors and omissions by the prime contractor.  Any such cost 
overruns may exceed the DRE’s funding. 

C. Dam removal will result in discharge of reservoir sediments that will 
alter the downstream channel form and substrate, giving rise to 
third-party claims for damages. The discharge will result in deposit 
of sediment downstream, giving rise to third-party claims for 
damages (e.g., if the deposit increases the costs of water supply 
operations) as well as claims for damages to public trust resources.   

D. Dam removal may, directly or indirectly, cause take of anadromous 
fish listed under the federal Endangered Species Act. 
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20. Based on the existing record, it is not possible to estimate potential 
liabilities associated with these risks. This is not surprising, as the District has not 
pursued this project. In Section IV, we recommend a Feasibility Study to create a 
preliminary project design. In turn, that design will permit estimation of liability exposure 
and the development of a liability management program.  

A. Regulatory Risks 

21. Removal of Enloe Dam will be subject to multiple regulatory permits under 
federal and state laws. Appendix 1 is a preliminary inventory of the federal and state 
permits, including their general requirements for dam removal. An entity (recommended 
to be the DRE) will apply for all permits. Once the permits are issued, the DRE, as the 
permittee, will be responsible to implement the permits as issued.   

22. There is a risk that the DRE will not secure all required permits, or that the 
permits as issued include terms that exceed the DRE’s available funding or otherwise 
may not be feasible to perform. The DRE should not accept the permits or proceed if it is 
unable to cure this risk.  

23. There is a further risk that, following acceptance of the permits, the DRE 
may not comply with terms as a result of an error or omission of the contractor, or due to 
uncontrollable circumstances. If that risk materializes, the DRE would either seek an 
amendment to the relevant permit terms or be potentially liable for penalties and 
injunctive relief related to such noncompliance.   

B. Cost Overruns  

24. The DRE will be legally responsible for compliance with the regulatory 
permits (once accepted) for dam removal. This responsibility will not be subject to a cost 
cap. There is a risk that compliance with permit terms will be more costly than estimated 
upon permit acceptance. 

25. The traditional project delivery method for public works, including dams, 
routinely results in cost overrun, including associated litigation and delay. The Boston 
Big Dig (an underground highway there) is a classic example.25 Under the traditional 
method, the owner, designer, general contractor, and subcontractors are all legally 
separate entities. Under caselaw dating to 1918,26 whenever a cost overrun occurs, these 
entities (and their insurers) dispute: what is the cause for the overrun, and who is 

 
25  Federal Task Force on the Boston Central Artery Tunnel Project, Review of Project Oversight & Costs 
(March 2000), available at: https://www.fhwa.dot.gov/reports/REPORT3A.pdf.     

26  U.S. v. Spearin, 248 U.S. 132 (1918). 
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responsible? Thus, was the overrun caused by the design or the construction, and if both 
phases contributed, what is the proportionate responsibility? The resulting litigation 
worsens the underlying cost overrun and associated delay in completion.   

26. Here, there is a risk that DRE will start but not complete removal of Enloe 
Dam or fail to implement other aspects such as habitat restoration or liability 
management, if a cost overrun exhausts its available funding. Section VII describes 
strategies, including an integrated project delivery method, to avoid and otherwise 
manage this risk and associated liabilities. 

C. Sediment Discharge. 

27. Enloe Dam holds 2.43 to 2.92 million cubic yards of sediment in the 
reservoir.27 This sediment originated upstream in the Similkameen Basin from sources 
outside of the District’s control. The dam has captured such sediment since its completion 
in 1920.  

28. Dam removal will result in discharge of reservoir sediment into the lower 
Similkameen River. The amount and timing of sediment transport will depend on the 
design for dam removal, flows, and other variables. A preliminary study concludes that 
whatever sediment is released will tend to settle in the channel between Oroville and 
Tanasket.28   

29. The reservoir sediment includes arsenic, chromium, copper, nickel, and 
other minerals.  The river naturally has an elevated background concentration of 
arsenic,29 and mining operations in the upper basin may have contributed to the mineral 
levels in the reservoir sediment.30 

 
27  Estimates from: Okanogan PUD, “Application for Original License” (Volume 1, Part 1), eLibrary no. 
20080822-5021 (Aug. 22, 2008), p. E.1-1; and Inter-Fluve. Enloe Dam Removal Concept Plan (June 1, 2021), p. 17. 

28  Inter-Fluve, Enloe Dam Removal Concept Plan (2021), p. 24. 

29  Ecology and U.S. Environmental Protection Agency, Lower Similkameen River Arsenic Total Maximum 
Daily Load, eLibrary no. 20080822-5024 (Jan. 2004), p. iii.  

30  Id.  
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30. Reservoir sediment has been sampled by U.S. Geological Survey (USGS) 
in 197231 and in an ongoing effort;32 Ecology, in an ongoing effort;33 and the District in 
connection with the licensing application in 2008.34 Preliminary results from the USGS 
study show that sediment is below Threshold Effect Concentrations (TEC) for lead and 
mercury, and may be above the TECs for other minerals such as arsenic and copper.35 We 
summarize the existing record in Appendix 2. 

31. This sampling has not been done at the scale (e.g., number of samples, or 
distribution both laterally and vertically throughout the reservoir footprint) necessary to 
support dam removal. Specifically, sampling has not established the concentrations of 
minerals in the sediment.  Regulatory agencies will need to assess sediment composition 
as the basis for permit terms authorizing sediment discharge incident to dam removal. 
The DRE also will need that information to obtain reasonably priced insurance and 
indemnities with respect to damages potentially caused by such discharge.36 

32. Pollutant Discharge. The Clean Water Act (CWA) section 311 prohibits 
discharge of “pollutants” from a point source into waters of the United States, unless 

 
31  L.M. Nelson (U.S. Geological Survey), Potential transport of sediment from Enloe Reservoir by the 
Similkameen and Okanogan rivers, Washington (72-269) 1972), available at: 
https://pubs.er.usgs.gov/publication/ofr72269.  

32  USGS Washington State Science Center, “Assessment of Sediment Quality and Volume behind Enloe 
Dam,” available at: https://www.usgs.gov/centers/washington-water-science-center/science/assessment-sediment-
quality-and-volume-behind-enloe. See also Christopher J. Fisher (Colville Confederated Tribes), Enloe Dam – 
Safety, Sediment, Survey: Bilateral Okanogan Basin Technical Working Group – February 24, 2021.  

33  Ecology, “Focus on: Future of Enloe Dam,” available at: 
https://apps.ecology.wa.gov/publications/documents/2111004.pdf.  

34  Okanogan PUD, “Application for Original License” (Volume 1, Part 1), eLibrary no. 20080822-5021 (Aug. 
22, 2008), pp. E.2-24 - E.2-31. 

35  Inter-Fluve, Enloe Dam Removal Concept Plan (2021), p. 19. 

36  See U.S. Bureau of Reclamation, Technical Report SRH-2016-38: Dam Removal Analysis Guidelines for 
Sediment - Version 1, available at: https://www.usbr.gov/tsc/techreferences/mands/mands-
pdfs/DamRemovalAnalysisGuidelinesForSediment_09-2016_508.pdf, p. 23: 

“The engineer or scientist may ask – ‘What is the predicted fate of the reservoir sediment if dam removal 
occurs?’ However, the resource manager, regulator, or stakeholder may be asking – ‘Will the released 
sediment cause any harm or increased costs and for how long?’ Combining these questions to understand 
how the river will handle the sediment and if any resources will be impacted during its journey downstream 
help us determine what level of investment we need to understand sediment effects from dam removal. The 
level of data collection and analysis selected for a dam removal project is recommended to be a function of 
the level of risk associated with the sediment impacts. Identifying risk is intended to be a qualitative 
evaluation in collaboration with technical experts, stakeholders and resource managers.” 
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done in compliance with a permit.37 Whether clean or contaminated with hazardous 
substances, sediment is a pollutant, as are other substances that may be suspended in the 
water behind the dam (i.e., nutrients, minerals, etc.).38 Similarly, Washington’s Water 
Pollution Control Act prohibits discharge of any organic or inorganic matter that causes 
or tends to cause pollution in waters of the state without a permit. 39 The engineering 
methods used for removal of Enloe Dam will involve a point source under CWA section 
402 and corresponding state law.40 Dam removal will require a dredge-and-fill permit 
under CWA section 404, and potentially a water quality certification under CWA section 
401.41 

33. Hazardous Waste Contamination. The federal Comprehensive 
Environmental Response, Compensation and Liability Act (CERCLA) and the equivalent 
similar state Model Toxics Control Act (MTCA) require certain reporting and cleanup in 
the event of unpermitted releases of hazardous substances into the environment—which 
could include releases of contaminated sediment into waters.42 MTCA is modeled, in 
many key respects, after CERCLA; however, MTCA is not a federally delegated 
program. Ecology implements MTCA and has broad authority to investigate releases of 
hazardous substances, decide priority sites for action, and to issue orders requiring the 
investigation and cleanup of contaminated sites. EPA has essentially the same authority 
under CERCLA. 

34. EPA (under CERCLA) and Ecology (under MTCA) often act cooperatively 
at sites where contamination has been released into the environment, but there are no 
rules dictating when one or the other agency will take the lead in such an instance. We 
assume for purposes of this memorandum that Ecology will take the lead under MTCA in 
overseeing investigation and remediation in the event that dam removal requires the 
cleanup of any contaminated sediment. But the discussion below would also apply to 
EPA oversight and liabilities under CERCLA. 

 
37  33 U.S.C. § 1311(a). 

38  33 U.S.C. § 1352. 

39  RCW 90.48.080. 

40  33 U.S.C. § 1311(a); RCW 90.48.080. 

41  33 U.S.C. §§ 1341, 1344; RCW 90.48.260 (delegation authority). 

42  42 U.S.C. § 9601, et seq.; RCW Chapter 70A.305. 
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35. A person or entity liable under MTCA is responsible for investigation and 
cleanup costs, including agency oversight costs.43 Responsible parties include, among 
others, owners and operators and former owners and operators who owned or operated 
the facility at the time of the disposal or release of hazardous substances.44 Liability 
under MTCA is strict, as well as joint and several. And once a party is liable under the 
statute, it cannot contract “away” that liability—although it can contract “around” that 
liability with indemnities and/or other contractual devices. 

36. The scope and extent of MTCA requirements applicable to the dam 
removal project will be determined by the presence and concentrations of hazardous 
substances encountered at the site. MTCA compliance may require reporting by current 
owners or operators (applicable to both current and historic releases).45 However, a DRE 
would not be subject to this reporting requirement unless and until it becomes an owner 
or operator. MTCA compliance may also require certain investigation and cleanup, 
potentially before any discharges associated with dam removal are permitted (discussed 
further in Appendix 1). 

37. Natural Resources Damages Assessment. The risk of liability for natural 
resources damages associated with sediment discharges is a fact specific inquiry, 
dependent upon the volume and characteristics of the discharge, whether the discharge 
was “legal” in the sense that it was authorized by a discharge permit, and the conduct of 
the party responsible for the discharge. Tribal nations may assert claims based on treaty 
rights and the failure of governmental entities to comply with trust obligations owed to 
the tribe, but these claims are generally not sustainable against private parties. If the 
sediment discharge contains hazardous substances, MTCA includes provisions for natural 
resource damages,46 as does Washington’s Water Pollution Control Act47 and 
Washington’s Oil and Hazardous Substance Spill Prevention and Response Act.48 There 
are also provisions under federal law that provide, in certain circumstances, for recovery 
of natural resource damages. 49 

 
43  RCW 70A.305.040(2); RCW 70A.305.050. 
 
44  RCW 70A.305.040(1). 
 
45  WAC 173-340-300(3). 
 
46 RCW 70A.305.040(2); RCW 70A.305.080. 
 
47  RCW 90.48.142. 
 
48  RCW 90.56.370. 
49  42 U.S.C.§ 9607; 33 U.S.C. § 1321(f); 16 U.S.C. § 1443(a)(1); 33 U.S.C. § 2702. 
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38. Exceedance of Total Maximum Daily Load Limitation. Under CWA 
section 303(d), the lower Similkameen River is listed as “non-attainment” of water 
quality standards due to arsenic contamination originating upstream of Enloe Dam.50 As a 
result of this listing, sediment discharge contaminated with arsenic is prohibited, unless 
the discharge will not cause or contribute to the existing impairment of water quality 
standards. In this instance, that likely would mean compliance with conditions in a 
discharge permit (i.e., limitations on discharge, monitoring requirements) that are 
consistent with maintaining the natural background concentration of arsenic, which the 
Total Maximum Daily Load established as the applicable water quality criteria.51  

39. Flooding and other Property Damages. Dam removal will result in 
discharge of reservoir sediment into the lower Similkameen River. Suspended sediment 
will affect water quality for the purpose of water diversion. Deposited sediment will 
affect the hydraulic capacity of the downstream channel and may increase flow stage and 
thus flood risk for adjacent properties. These impacts may create civil liabilities for state 
nuisance law,52 unless done or maintained under the express authority of a statute.53 Civil 
liabilities could also arise under state negligence and trespass laws, although compliance 
with regulatory approvals inform the standard of care owed to third parties in the case of 
negligence claims, and trespass claims for the discharge of pollutants in compliance with 
regulatory approvals would likely require a showing that the DRE engaged in intentional 
conduct with reasonable foreseeability consequences resulting in substantial damages.54 

D. Anadromous and Other Fisheries. 

40. Take of Listed Fish. Upper Columbia River (UCR) steelhead, which are 
listed as threatened under the federal Endangered Species Act (ESA), are present in the 

 
50  33 U.S.C. § 1313(d); see Ecology, A Total Maximum Daily Load Evaluation for Arsenic in the 
Similkameen River, Ecology Publication No. 02-03-044 (Nov. 2002). 

51  A Total Maximum Daily Load Evaluation for Arsenic in the Similkameen River, Ecology Publication No. 
02-03-044 (Nov. 2002), pp. v and 40. 

52  RCW 7.48.120 (an “act or omission [that] either annoys, injures or endangers the comfort, repose, health or 
safety of others, offends decency, or unlawfully interferes with, obstructs or tends to obstruct, or render dangerous 
for passage, any lake or navigable river, bay, stream, canal or basin, or any public park, square, street or highway; or 
in any way renders other persons insecure in life, or in the use of property”). 

53  RCW 7.48.170.  

54  Bradley v. American Smelting & Refining Co., 104 Wn.2d 677, 709 P.2d 782 (1985) (airborne pollutants); 
see also Grundy v. Brack Family Trust, 151 Wash. App. 557, 213 P.3d 619 (2009) (invasion of seawater). 
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Similkameen River below Enloe Dam.55 National Marine Fisheries Service (NMFS) has 
designated critical habitat for these fish downstream of the dam and indicated unoccupied 
habitat areas upstream of Enloe Dam may be essential for their conservation.56  

41. Federally listed threatened bull trout are also known to occur in the 
Okanogan River below Enloe Project.57 Bull trout are under the jurisdiction of the U.S. 
Fish and Wildlife Service (FWS).58 We understand that bull trout previously were not 
considered to be present below Enloe Dam and so formal consultation was not 
requested.59 However, FWS has subsequently indicated that bull trout may be able to 
reach the base of Enloe Dam.60 

42. ESA section 9 prohibits “any person” from taking a listed species or 
adversely modifying critical habitat.61 Take means to harass, harm, pursue, hunt, shoot, 
would, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”62 
Removal of Enloe Dam, including the associated discharge of sediment that affects 
downstream fish habitat, may result in such take. Further, if fish passage into the upper 
Similkameen occurs following dam removal, then activities on upstream properties may 
be found to result in take.  

 
55  “The [UCR] steelhead Distinct Population Segment (DPS) was listed as endangered on August 18, 1997 
(62 FR 43937), and their status was upgraded to threatened on January 5, 2006 (71 FR 834). … The UCR steelhead 
DPS includes all naturally spawned populations of steelhead in streams in the Columbia River Basin upstream from 
the Yakima River, Washington, to the United States–Canada border (62 FR 43937). There are four populations of 
UCR steelhead included in this DPS—the Wenatchee, Entiat, Methow, and Okanogan. Six artificial propagation 
programs are considered part of the DPS: the Wenatchee River, Wells Hatchery in the Methow and Okanogan 
rivers, Winthrop National Fish Hatchery, Omak Creek, and the Ringold steelhead hatchery programs.” NMFS, 
“Endangered Species Act (ESA) Section 7(a)(2) Biological Opinion and Magnuson–Stevens Fishery Conservation 
and Management Act Essential Fish Habitat Consultation Enloe Dam Safety Repair and Maintenance” (Apr. 24, 
2020) (Dam Safety Project BiOp). 

56  70 Fed. Reg. 52630, 52652 (Sept. 2, 2005). 

57  Letter from FWS Assistant Regional Director (name illegible) to Secretary Bose (May 9, 2018), p. 2. 

58  Id. 

59  See id. 

60  Id. 

61  16 U.S.C. § 1538. 

62  16 U.S.C. § 1532. 
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43. Effect on Canadian Waters. Seventy-nine percent of the Similkameen 
Basin upstream of Enloe Dam lies within British Columbia.63 The District consulted with 
the British Columbia Ministry of Environment (British Columbia Ministry) regarding 
provision of fish passage at Enloe Dam as part of FERC licensing. The Ministry 
responded in opposition: 

“The introduction of Pacific salmon into the waters of British Columbia is 
governed by the Federal/Provincial Policy for the Importation of Pacific Salmon 
…. Since this policy prohibits introduction of live fish, the Ministry of 
Environment, Lands and Parks cannot sanction the introduction of adults or 
juvenile salmonids of the genus Oncorhynchus above Enloe Dam and into 
Canadian waters.”64 

44. More recently, British Columbia Environment Minister, George Heyman, 
reportedly expressed support for removal of the dam, in part “to provide vital fish 
passage and new habitat for our declining salmon and steelhead populations.”65 However, 
he noted the need “to determine potential implications of dam removal, such as sediment 
contamination and invasive species migration.” 66 

45. We recommend further analysis whether there is any U.S. or Canadian law 
that would limit, disfavor, or prevent the restoration of natural fish passage through the 
current dam site and into Canadian waters. Does any law establish a legal duty that the 
District maintain an artificial barrier to fish passage? If the answer is no, we do not see a 
basis for holding the DRE liable for removing the dam as a barrier, provided the 
deconstruction methods do not alter the natural gradient of the falls or any other historical 
channel feature that affected passage. We are investigating further whether laws and 
policies applicable to management of Pacific salmon stocks may affect dam removal.67 

 
63  Washington Department of Fisheries, “Position Paper Similkameen River Anadromous Fish Enhancement 
Enloe Dam” (June 16, 1992), p. 2. 

64  Letter from David W. Narver, Ph.D. re: Conditions Necessary for the Introduction of Chinook and 
Steelhead into the Canadian Waters of the Similkameen River (Oct. 26, 1992). 

65  Penticton Herald, “Obsolete dam’s days numbered?,” (Jun. 14, 2021), available at:  
https://www.pentictonherald.ca/news/article_d98e5b5a-cd36-11eb-8b04-4f7074d714e3.html. 

66  Id. 

67  See, e.g., “Treaty Between the Government of the United States of America and the Government of Canada 
Concerning Pacific Salmon, signed at Ottawa, January 28, 1985,” 16 U.S.C. 3631 et seq. See also “International 
Trade: Canada’s Restrictions on Certain Salmon Imports” (Apr. 20, 1995), available at:  
https://www.govinfo.gov/content/pkg/GAOREPORTS-GGD-95-117/html/GAOREPORTS-GGD-95-117.htm 
(“According to various academic, industry, and U.S. government experts, it is highly unlikely that pathogens found 
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III. 
PHASES OF THE ENTERPRISE 

46. Since the 1960’s, the District has considered the possibility of dam 
removal. Since roughly 2015, it has received various statements of interest, 
recommendations, and proposals from various stakeholders, including conservation 
groups and agencies. However, the District is concerned that stakeholders have not 
developed or advanced a comprehensive plan based on the information necessary for 
permitting and liability management.68 We have not been involved in these discussions. 
With deference to all who have been involved, we recommend three phases to break 
through the inertia: Design, Permitting, and Implementation. The District should actively 
cooperate with stakeholders across these phases, to assure consistency with its stated 
criteria for permitting dam removal to proceed.  

47. Design Phase. During this phase, key stakeholders should fund and 
undertake a Feasibility Study to develop a preliminary project design, including cost 
estimate, that satisfies the District’s criteria. If the design appears feasible, these 
stakeholders should advance the design towards completion and secure the funding for 
the Permitting and Implementation Phases that follow. We call these stakeholders the 
“Project Manager” in this memo.  

48. At the end of the Design Phase, the Project Manager should coordinate with 
the District and other key stakeholders to make a go/no-go decision, based in part on 
whether anticipated funding is sufficient to cover the estimated cost. If yes, they should 
select or form the DRE, which will be responsible to pursue the Permitting and 
Implementation Phases. The DRE and District should negotiate the terms for the 
District’s cooperation in implementation, as discussed in paragraph 74 (Transactional 
Agreement).  

49. We emphasize that, during this phase, the Project Manager should convene 
the District and other key stakeholders in an organized manner to address goals, and 
means and methods, for dam removal, and consider, revise, and finalize work products. 

 
in coastal waters on one side of the border would not be present on the other side, because wild Pacific salmon from 
river systems that drain into these waters migrate north and south along the coast”). 

68  Okanogan PUD, “Enloe Dam,” available at: https://www.okanoganpud.org/environmental/enloe-dam-
project. 
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An organized structure for stakeholder participation has been critical to the success of 
complex dam removal projects elsewhere.69 

50. Permitting Phase. During this phase, the DRE should apply for and secure 
all permits necessary for implementation. It should also finalize the design as well as the 
liability management program. 

51. We recommend that the DRE pursue this phase, not the Project Manager 
that previously developed the preliminary design. As defined here, the DRE is the entity 
that will be legally responsible for the decision whether to accept the permits and, if 
accepted, comply with them.   

52. Implementation Phase. After accepting the permits, the DRE will secure 
the actual insurance policies, bonds, and other commercial mechanisms necessary to 
effect the liability management program. It will then undertake dam removal including 
mitigation and habitat restoration.   

IV. 
FEASIBILITY STUDY 

53. We conclude that the feasibility of removal of Enloe Dam is unknown at 
this date.  

54. We have located two technical studies related to feasibility, prepared by 
Inter-Fluve: Enloe Dam Provisional Removal Plan (2016)70 and Enloe Dam Removal 
Concept Plan (June 2021). Inter-Fluve developed a conceptual design that involved: 
notching the dam, leaving the powerhouse and other facilities in place, and a range of 
sediment management. Its cost estimates for the conceptual design ranged from $3.3 to 
$51.1 million.71 These estimates do not include a liability management program.     

55. We recommend that the Project Manager engage an engineering firm to 
prepare a project design that advances beyond conceptual to a material level of 

 
69  U.S. Army Corps of Engineers, Draft Environmental Impact Statement/Environmental Impact Report for 
the Matilija Dam Ecosystem Restoration Project (2004), Figure 1-3, p. 1-5. 

70  Available at: 
 http://columbiana.org/PDFs/Enloe%20Dam%20Provisional%20Removal%20Plan%20by%20Interflue_071
416.pdf. 

71  Inter-Fluve, Enloe Dam Conceptual Design Study (2021), Appendix C. 
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completion. American Rivers has published a useful guide to the planning and design 
process.72 

56. The engineering firm should have the capacity to serve as prime contractor 
to undertake the removal pursuant to that design. Thus, the design consultant should be 
prepared to walk the talk. Cost overrun liability will be minimized if one firm is fully 
responsible for design and implementation. Under such a design-build contract, that firm 
is responsible for the sufficiency of the design as well as performance of actual field 
work, including management of any cost overrun. 

57. The District uses McMillen-Jacobs Engineering as its engineer of record for 
the Enloe Safety Project. This firm has comprehensive, working knowledge of the dam. It 
is highly experienced in design-build project delivery.73 The Project Manager could ask 
the District for permission to engage this firm to undertake the Feasibility Study on the 
Project Manager’s behalf, or it may consider other candidates.   

58. A Feasibility Study to establish a preliminary design should be relatively 
straightforward. McMillen-Jacobs produced such a study for the Potter Valley Project 
(Appendix 4).74   

59. There are many approaches to a design process for dam removal. In 
consultation with the PUD, the Project Manager will be responsible for selecting its 
approach. We recommend that the Feasibility Study should include the following 
elements:  

A. Design for removal of Enloe Dam, including comparative analysis of 
options and a recommendation;  

B. Sampling of reservoir sediment for potential contaminants, at a scale 
necessary to obtain regulatory permits, and insurance and 
indemnities, for sediment discharge;  

C. Modeling of the fate of sediment that is released from the reservoir 
footprint; and  

 
72  American Rivers, Removing Small Dams: A Basic Guide for Project Managers (2015) (Appendix 3). 

73  https://mcmjac.com/what-we-do/project-delivery-methods/design-build-alternative-delivery/. 

74  McMillen-Jacobs, Potter Valley Project Capital Modifications Feasibility Report (July 2018) (Appendix 
4).  
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D. Cost estimation with reasonable confidence interval.   

These elements are critical to a rational decision whether and how to proceed with dam 
removal.   

60. Design. The engineering firm engaged by the Project Manager should 
identify and evaluate alternative designs for the physical removal of Enloe Dam. The 
designs will differ in terms of means and methods to dewater the dam face and physically 
deconstruct the structure; whether any part of the dam remains (e.g., dam wings for 
sediment management); and other variables, including cost, schedule, and impacts on the 
lower Similkameen River.  

61. The design process should be iterative. The Project Manager should consult 
closely with the District and other key stakeholders with respect to the preliminary design 
recommendation. If that sub-phase is promising, it should advance that design (e.g., 60% 
design specifications), which would materially increase the confidence interval in the cost 
estimate. It should undertake to secure the funding necessary for the Permit and 
Implementation Phases.   

62. Sediment Sampling. The Feasibility Study should include sampling of the 
reservoir sediment at the scale necessary to determine the level of contamination as 
distributed laterally and vertically throughout the reservoir footprint. These data will 
directly influence the approvability and the terms of the regulatory permits for sediment 
discharge.  

63. If sampling demonstrates that the reservoir sediment may be characterized 
as hazardous waste, we recommend that the Project Manager engage a consultant that 
specializes in assessment, physical management, and liability transfer associated with 
hazardous wastes. A leader in this industry sector is Environmental Liability Transfer, 
Inc. (ELT).75 Its subsidiary, EcoAnalytics Group (EAG), handles these tasks as the basis 
for purchase of contaminated industrial properties from current owners, transferring 
CERCLA liabilities to ELT.76 The analysis thus serves as the basis for regulatory permits 
that specify all of ELT’s obligations for remediation of the hazardous wastes, as well as 
insurance for the new owner and indemnities for the prior owner. In sum, a consultant 
like EAG (and there are others to consider) is highly motivated to assure the accuracy, 
completeness, and reliability of the analysis, because it seeks to be contracted to 

 
75  https://eltransfer.com/services/. 

76  http://enviroanalyticsgroup.com/.  
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undertake the actual work (such as purchase and remediation of an industrial property) 
based on that analysis. 

64. Sediment Transport. The Feasibility Study should also include modeling 
of the fate of the discharged sediment, at least under the recommended design. How 
much of the sediment will be suspended in the water column, and for how long? Where 
and when will the sediment deposit onto the channel form? What is the resulting 
aggradation by mile in the Similkameen, and how will that vary over time? How will 
such deposit affect beneficial uses of adjacent properties? How will sediment discharge 
from dam removal change natural background load? Are there elements of the design 
(such as the timing of dam removal or leaving dam wings in place) that will reduce 
downstream effects? Inter-Flue has made useful recommendations for development of a 
robust hydraulic model, sediment transport model, and sediment fate analysis.77 The 
design for removal of the Lower Klamath Project is based on such sampling and 
modeling.78 

65. The study should include a biological risk assessment of upstream passage 
of Pacific salmon into Canadian waters. This study should assess risk that fish passage at 
Enloe Dam poses to resident fish stocks in Canadian waters, in terms of potential disease 
transfer, predation, and competition for food and space. The study should also include a 
survey of upstream habitat and its suitability to support spawning and rearing of Pacific 
salmon without threatening local fish populations.  

66. Cost Estimation. The Feasibility Study should include a cost estimate for 
dam removal, sediment management, and habitat restoration in the reservoir footprint.  
This estimate should include contingencies related to the physical work, including 
unexpected conditions at the dam site that affect the means and methods of removal.  

67. We also recommend that the Feasibility Study include a liability 
management program. If so, the Project Manager should engage a consulting advisor that 
specializes in design of such a program. Klamath River Renewal Corporation uses Aon 
Risk Advisory Services, an international leader in such services across all industry 
sectors. Whether Aon or another candidate, such a consultant should use the very 
underwriting methods that insurers will later use in deciding whether to issue and how to 
price actual policies for dam removal. This analysis will provide a reliable estimate of the 

 
77  Inter-Fluve, Enloe Dam Removal Concept Plan, p. 24. 

78  See KRRC, Reservoir Drawdown and Diversion Plan and Sediment Deposit Remediation Plan, eLibrary 
no. 20211214-5058 (Dec. 14, 2021)  
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cost long before the DRE formally applies for policies. The advisor may even obtain 
“indicative” or non-binding pricing from such insurers during this study phase.  

V. 
DAM REMOVAL ENTITY 

68. We recommend that Project Manager, the District, and key stakeholders 
form or select a DRE to pursue the Permitting and Implementation Phases.       

69. Options. Several options for the corporate form of the DRE are consistent 
with the District’s criteria. 

A. Stakeholders may form a new non-profit corporation as the DRE. 
This corporation would have the single purpose of removal of Enloe 
Dam. Its board of directors would be representative of the 
stakeholders who will be affected by dam removal, including tribes. 
The directors would function as thought leaders in their respective 
communities. They would undertake the tasks of fundraising, 
engagement of consultants and staff, and oversight of work products 
to advance a project design. Owners and stakeholders who reached a 
settlement to remove the Klamath project agreed to form a new non-
profit corporation as DRE.79 Similarly, the Penobscot River 
Restoration Trust was formed to undertake the Penobscot project.80  

B. Stakeholders may form a new limited liability company (LLC) under 
Washington State law. 81 The law is intended to give maximum 
effect to the principle of freedom of contract and gives LLC 
members broad authority to determine among themselves, by 
agreement, how best to operate and manage an LLC. This broad 
authority, along with a liability shield like that of a corporation and 
tax treatment like that of a partnership, may make an LLC an 
attractive option for the DRE.  A LLC may be formed quickly. 

C. An existing company (whether a non-profit corporation or LLC) 
may be the DRE. Under generally applicable law, such an entity has 
the legal capacity to implement the Enterprise Functions described 

 
79  See Section 7 and Appendix L in the Klamath Hydroelectric Settlement Agreement” (2016) (Appendix 5).  
We attach the bylaws of the Klamath River Renewal Corporation as Appendix 6. 

80  We attach the bylaws of the Penobscot River Restoration Trust as Appendix 7.  

81  Washington Limited Liability Company Act, Chapter 25.15 RCW. 
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in paragraphs 70 – 73: enter into contracts, hold permits, secure 
insurance, and hold any property interests. One limitation is that the 
bylaws must authorize work like this. American Rivers and Trout 
Unlimited, respectively, have often worked in this capacity in 
Washington State and elsewhere.82 

D. An existing public agency may be the DRE, if it has the legal 
authority to implement the Enterprise Functions described below. As 
an example, the U.S. Department of Interior’s National Park Service 
removed Elwha Dam. Possibilities for Enloe include: Washington 
Department of Fish and Wildlife and the BLM, which owns the 
adjacent lands. The sufficiency of their respective authority, or 
interest, is outside the scope of this memorandum.   

E. A tribe or tribal entity may be the DRE, if has legal authority to 
implement the Enterprise Functions stated below.83 The St. Regis 
Mohawk Tribe, in partnership with Erie Boulevard Hydropower, 
L.P., removed the Hogansburg Hydroelectric Project on the St. 
Regis River in New York.84 

70. Enterprise Functions. The District has stated its willingness to “partner” 
with a legally separate entity that will shield it from liabilities associated with such 
removal. Complex dam removals as described in paragraph 12 often involve such a 
separate entity that seeks to manage such liabilities. The DRE will be a point of legal 
accountability for removal of Enloe Dam.   

71. The DRE will apply for, obtain and accept, and implement the regulatory 
permits necessary for removal. Thus, the DRE will be the exclusive permittee and will be 
responsible (through its prime contractor) for all work. If the District is co-permittee of 
the dam, it would have imputed liabilities for any permit noncompliance, as well as for 
damages to third parties resulting from implementing the permits.    

 
82  For American Rivers, see https://www.americanrivers.org/patapsco/index.html (Bloede Dam, Maryland) 
and https://www.americanrivers.org/threats-solutions/restoring-damaged-rivers/. For Trout Unlimited, see 
https://www.tu.org/magazine/conservation/dam-removal-not-a-passing-fancy/ (Tack Factory Dam, Massachusetts) 
and https://www.tu.org/conservation/conservation-areas/watershed-restoration/barrier-removal/.  

83  See “Tribal Business Structure Handbook,” https://www.irs.gov/pub/irs-
tege/tribal_business_structure_handbook.pdf; see also https://www.bia.gov/service/starting-business/choosing-
tribal-business-structure. 

84  See “Order accepting Surrender of License and Dismissing Application for Subsequent License,” 155 
FERC ¶ 62,243 (June 23, 2016). 
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72. The DRE will enter into the procurement contract for removal of Enloe 
Dam. It will be responsible for supervision and payment of the contractor, including 
remedies for any errors, omissions, or uncontrollable circumstances.   

73. The DRE will secure insurance, bonds, and indemnities, as specified in the 
liability management program. It will defend the PUD against claims by third parties, as 
agreed in the Transactional Agreement described below. 

74. Property Interests and Transactional Agreement. Dam removal will 
require a Transactional Agreement between the DRE and the District. There are two 
options for this Transactional Agreement, with respect to property interests. The PUD 
may contract with the DRE to perform dam removal, as its agent, without transfer of any 
property interest. Or the PUD may transfer a property interest to the DRE before dam 
removal. That property interest may range from a lease or license to fee title. The PUD 
and DRE will develop the terms of the Transactional Agreement, taking into account the 
relevant variables including such liability exposure. 

75. The Transactional Agreement should address sequencing: what events 
should precede the DRE’s performing dam removal, and in what relative sequence? The 
sequence directly affects when the DRE assumes risks and liabilities. Appendix 8 
describes the approach used for the Lower Klamath Project to advance project design, 
liability estimation, and liability program as a sequence.85 In short, PacifiCorp remains 
owner and licensee until the Klamath River Renewal Corporation has secured all permits 
and is otherwise prepared to undertake dam removal in compliance with the Klamath 
Hydroelectric Settlement Agreement. Then, PacifiCorp will transfer fee title and license 
to the DRE, which will undertake dam removal as the new owner. 

76. We recommend that the DRE and District should consider and resolve 
whether, and if so when, the DRE will assume fee title or other property interest in Enloe 
Dam. The District will expect indemnification from liabilities associated with dam 
removal. And the DRE should accept a property interest in the dam, or assume the 
liabilities related to dam removal, only when it is assured of its capacity to perform dam 
removal. Thus, the Transactional Agreement should address when the following events 
occur relative to any transfer of property interests: applications for permits, receipt and 
acceptance of such permits, and the DRE’s entering into binding commitments with 
insurers and other entities for the liability management program described in Section VII.   

 
85  Hawkins Delafield & Wood LLP, Report on Risk Mitigation and Insurability for the Klamath Restoration 
Project (Nov. 2015) (Appendix 8). 
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VI. 
REGULATORY PLAN 

77. Removal of Enloe Dam will be subject to multiple regulatory permits under 
federal and state laws. Appendix 1 is a preliminary inventory of the federal and state 
permits, including their general requirements for dam removal. We conclude that the 
sediment discharge will be the impact that will result in the most costly and difficult 
permit terms, given the limited capacity of the lower Similkameen to move sediment 
deposits that affect other beneficial uses. 

78. The primary purpose of the Feasibility Study is to advance a project design. 
In turn, the Project Manager should undertake informal consultation with regulatory 
agencies and tribes about that design. This consultation should test whether that design 
could be approved under the laws that they administer and what changes they may 
recommend. Once engaged, the DRE should develop a regulatory plan (including 
schedule and sequence) to apply for all permits. 

79. Permit applications listed in Appendix 1 may lawfully be filed by a lessee 
or agent with the permission of the owner. As specified in the Transactional Agreement 
(paragraphs 74 – 75), the applications will address whether the DRE will be the exclusive 
permittee.   

80. Once the DRE secures all permits and confirms its capacity to perform, the 
District may transfer or its property interests to the DRE, or retain them, as specified in 
the Transactional Agreement.  Any such transfer and the DRE’s acceptance of all 
permits, should be concurrent or linked.   

81. Compliance with regulatory permits will largely limit the DRE’s potential 
liability for natural resources damages. The permitters are charged to protect the public 
interest through such permits, and their permits will issue despite foreseeable adverse 
impacts on natural resources. The permit shield will cover direct and indirect impacts 
(including those that are not fully foreseen) as long as the DRE is in compliance with the 
permits. This permit shield does not prevent claims by third parties for damages to 
private properties, excepting claims based on nuisance (see paragraph 39). 

VII. 
LIABILITY MANAGEMENT PROGRAM 

82. The District may keep Enloe Dam in its current condition, as long as it 
complies with dam safety and related requirements. It has stated its willingness to 
consider the different future of dam removal, if a “partner can relieve the District of any 
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future liability” associated with dam removal. We offer preliminary recommendations to 
guide the development of a liability management program. 

83. Our recommendations reflect experience with complex dam removal 
projects listed in paragraph 12, with particular emphasis on the Lower Klamath Project. 
We also considered brownfields, which are industrial properties contaminated with 
hazardous wastes, throughout the United States.86 Although CERCLA provides that the 
current owner of such brownfields is liable for such contamination in perpetuity, entities 
like ELT (see paragraph 63) have pioneered an approach to transfer such liabilities to a 
new owner for redevelopment. The approach integrates consent decrees (committing to a 
clean-up program approved by trustee agencies and court) with insurance and 
indemnities.  

84. The liability management program in this Section VII addresses the risks 
listed above: 

A. DRE may not secure required permits, or the permits may include 
conditions that the DRE is unable to perform within available 
funding. 

B. Actual dam removal work in compliance with the permits may be 
delayed or otherwise affected by uncontrollable circumstances. And 
the DRE may face cost overruns in performance as a result of 
delays, uncontrollable circumstances, or errors and omissions by the 
prime contractor; and such cost overruns may exceed the DRE’s 
funding. 

C. Dam removal will result in discharge of reservoir sediments that will 
alter the downstream channel form and substrate, giving rise to 
third-party claims for damages. The discharge will result in deposit 
of sediment downstream, giving rise to third-party claims for 
damages (e.g., if the deposit increases the costs of water supply 
operations) and claims for damages to public trust resources.   

D. Dam removal may, directly or indirectly, cause take of anadromous 
fish listed under the federal Endangered Species Act. 

 
86  See, e.g.:
 http://www.rtmcomm.com/RTM/files/ACNMLibraryData/UPLOADFILENAME/000000000080/Jostes_Fi
nal.pdf. 



 
Enloe Dam Removal  
May 10, 2022 Memo 
 

27 

85. This program has several beneficiaries: the District, to meet its criteria 
quoted in paragraph 10; BLM, as owner of lands occupied by the dam and reservoir, and 
other permitters and funders which may require indemnification with respect to their 
roles (collectively with District, Indemnitees); and DRE, to assure its capacity to perform 
the whole project, including responses to any claims that give rise to potential liabilities.  

86. The Feasibility Study should evaluate, and the DRE and District should 
decide, on the elements of a liability management program. We recommend 
consideration of five potential elements:  

A. establishment of DRE as the entity responsible for dam removal;  

B. integrated project delivery method;  

C. performance bonds;  

D. consolidated insurance program, and  

E. indemnities.87 

A. Dam Removal Entity. 

87. The DRE will apply for, obtain and accept, and implement the regulatory 
permits necessary for removal. Thus, the DRE will be the exclusive permittee and will be 
responsible for all work. It will be solely responsible for any penalties or other relief 
related to permit noncompliance.   

88. One option is that the DRE will accept the transfer of fee title  in the dam, 
and will hold such interest, before beginning dam removal. Under this option the District 
will not be responsible for damages caused when the DRE, as new owner, undertakes 
dam removal, excepting claims that survive such transfer of ownership (e.g., claims 
related to hazardous waste contamination that occurred during the District’s ownership). 
Or the District may lease the dam to the DRE for the purpose of removal. Another option 
is that the District will retain all of its property interests and authorize the DRE to remove 
the dam. 

89. The DRE will enter into a Transactional Agreement with the District, and 
counterpart agreements with other Indemnitees, specifying the terms to protect them from 

 
87  For an example of an integrated plan, see generally AECOM, Definite Plan for the Lower Klamath Project.  
Appendix A – Amended Risk Management Plan (April 2019), attached hereto as Appendix 9. 
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liabilities associated with the DRE’s performance as permittee. As an example, the 
agreement for the Lower Klamath Project provides: 

“By executing this Settlement, the DRE agrees, on its behalf and on behalf of the 
DRE’s employees, contractors, subcontractors, and authorized agents or assigns to 
indemnify, hold harmless, and defend PacifiCorp, the state of California, and the 
state of Oregon for, from, and against any and all claims, actions, proceedings, 
damages, liabilities, monetary or non-monetary harms or expense arising from, 
relating to, or triggered by Facilities Removal, including but not limited to: 

(1)  Harm, injury, or damage to persons, real property, tangible property, 
natural resources, biota, or the environment; 

(2)  Harm, injury, or damage caused by the release, migration, 
movement, or exacerbation of any material, object, or substance, including 
without limitation hazardous substances; and 

(3)  Breaches or violations of any Applicable Law, Regulatory Approval, 
authorization, agreement, license, permit, or other legal requirement of any 
kind.”88 

B. Integrated Project Delivery Method 

90. The DRE will engage a prime contractor to implement the project design. 
We recommend that the DRE use a form of contract with the prime contractor, which is 
structured to assure performance on time and budget, while protecting the District, other 
Indemnitees, and the DRE against any liability associated with errors and omissions in 
performance. 

91. Over the past century, several project delivery methods have been used for 
public works, including dams, bridges, and levees. In traditional methods, the owner 
(which may be a governmental agency), project designer, and prime contractor are legally 
separate entities. As discussed in paragraph 25, such methods have routinely resulted in 
disputes and litigation whenever complications arise during construction: who is 
responsible?  

92. A different form of project delivery method, known as Integrated Project 
Delivery (IPD), has evolved in recent years, in order to limit risks and liabilities related to 
performance, including cost overruns. 89 There are several applications of this delivery 

 
88  KHSA section 7.1.3. 

89  See http://info.aia.org/siteobjects/files/ipd_guide_2007.pdf.   
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method, known as Design-Build and Progressive Design-Build (PDB). In the latter 
application, the owner and contractor progressively advance towards a final design and 
contract price.90 

93. If it decides to use IPD, the DRE will select a prime contractor, which will 
be the single point of accountability for performance. It will be responsible for design. It 
will advance the design from the Feasibility Study to the 100% engineering specifications 
necessary for actual dam removal. The contract will establish a Guaranteed Maximum 
Price (GMP) for deconstruction based on that final design. The contractor will be 
responsible for all deconstruction work. It will be responsible for all habitat restoration 
work that may be required with respect to sediment management or reestablishment of 
habitat in the reservoir footprint. It will select all subcontractors and guarantee their 
performance. It will be responsible for correcting errors and omission, whether in design 
or deconstruction. It will be responsible to address unforeseen circumstances, subject to 
limited (and heavily negotiated) exceptions that may give rise to price or schedule relief. 
It will backstop these commitments with performance bonds (see Section VII.C below), a 
parent company guarantee (namely, a commitment by the contractor’s parent to perform 
if the contractor fails), and a consolidated insurance program (see Section VII.D 
below).91 An example of such a contract is Appendix 10, which runs between the 
Klamath River Renewal Corporation and Kiewit West for the Lower Klamath Project.92 

94. Of course, the selection of the contractor is critical to these assurances for 
performance on time and budget and in compliance with the permit terms. We 
recommend that the DRE should consider the eligibility criteria applied for the Lower 
Klamath Project: 

A. “Past performance in performing similar projects in scope, 
magnitude (complexity and size, such as but not limited to 
performance of work at multiple locations at the same time), and 
type (water way work; environmentally regulated); 

B. Sufficient financial strength, including basic financial metrics such 
as corporate net worth and profitability;  

 
90  See https://dbia.org/wp-content/uploads/2018/05/Primer-Progressive-Design-Build.pdf.  

91  See generally Appendix 8. 

92  Klamath River Renewal Corporation and Kiewit Infrastructure West, Project Agreement for Design, 
Construction, Demolition and Habitat Restoration Services in Connection with the Removal of the Lower Klamath 
Dams (2019) (Appendix 10). 
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C. Experience with federally regulated permitting processes; and  

D. Longevity in industry.”93  

In addition, the DRE here should select a contractor that has a track record of successful 
performance under progressive design-build contract or other IPD.  

95. If the DRE is a state agency, then it could use the using a progressive 
design-build approach, provided it receives approval from a Capital Projects Advisory 
Review Board. Approval would turn on an application showing that the project will cost 
more than $2 million, involves highly specialized construction activities, and will achieve 
greater innovation or efficiency under this procurement method.94 The state agency 
would receive coverage under the Washington State Self-Insurance Liability 
Program,95supplemented by specialty insurance including builder’s risk coverage. And if 
BLM is the DRE, it would follow Federal Acquisition Rules (FAR) Part 36 (Construction 
and Architect-Engineering Contracts),96 Interior Department’s FAR Supplement (Part 
1436: Construction and Architect-Engineering Contracts),97 and its own General 
Management Manual 1510 (Acquisition).98 If a state or federal agency is interested in 
becoming the DRE, it will evaluate applicable requirements that bear on the procurement 
method. 

96. We emphasize again that one size does not fit all. The complexity of the 
procurement contract used for the Klamath Project may be excessive here. National Park 
Service used a more conventional contract to engage Barnard Construction to remove 
Elwha Dam (Appendix 11). American Rivers and Trout Unlimited often use more 
conventional procurement contracts for dam removals. 

C. Performance and Other Bonds. 

97. The DRE should require its contractor to secure performance and other 
bonds related to its performance. The bonding surety pledges a specified amount if the 

 
93  KHSA, Appendix L.I. 

94  RCW 39.10.300. 

95  See 
https://ofm.wa.gov/sites/default/files/public/documents/meetings/DES_SILP_Program_Description_02.23.17.pdf.   

96  https://www.acquisition.gov/far/part-36.  

97 https://www.acquisition.gov/diar/part-1436-construction-and-architect-engineer-contracts.  

98  https://www.blm.gov/policy/manuals .  
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contractor fails to perform. That amount is available to the DRE as a backstop to the 
dispute resolution and other remedies available under the contract itself, including the 
parent company guarantee. For example, the contractor for the Lower Klamath project 
will secure: 

A. “Bid Bond; 

B. Performance Bond (in an amount equivalent to original contract 
value); and 

C. Payment Bond (in an amount equivalent to original contract 
value).”99 

D. Consolidated Insurance Program. 

98. The Project Manager should engage an insurance advisor to participate in 
the Feasibility Study. This advisor will advise on estimation of insurable liabilities, 
options and associated costs for the insurance program.  

99. During the Design Phase, the insurance advisor should compile a register of 
all potential insurance risks, for the purpose of assigning such risks to the contractor, 
insurance program, or DRE. We attach illustrative risk registers.100 The Klamath River 
Renewal Corporation chose Aon Risk Advisory Services. 

 
100. The advisor should then use underwriting methods to establish liability 

exposure associated with such risks. Such exposure may be estimated to whatever 
probability is acceptable to the District and DRE. Thus, the Klamath Renewal 
Corporation decided on a risk of 1/150 (meaning, a liability is expected to arise in 1 year 
out of 150). Appendix 12 shows the liability estimates for the Lower Klamath Project.101  

 
101. The advisor should develop a Consolidated Insurance Program (CIP). 

Under this approach, the same insurer is responsible for all required policies. A CIP 
avoids the litigation between multiple insurers and insureds with respect to coverage, 

 
99  KHSA Appendix L.III. 

100  See Appendix 8, pp. 21-27; Appendix 9, pp. 27-35. 

101  Aon Risk Advisory Services, Klamath River Renewal Corporation: Risk Modeling (July 2019), attached 
hereto as Appendix 12. 
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arising under a traditional procurement approach.102 
 
102. The advisor should obtain indicative pricing for its CIP as part of the 

Design Phase. It will bind coverage only once the DRE is authorized to proceed with dam 
removal, during the Implementation Phase. 

 
103. The CIP should cover insurable events in a comprehensive manner. The 

following policies will be used for the Lower Klamath Project. 
 

(1) “Commercial General Liability (‘CGL’) policy to cover third-party 
property damage and third-party bodily injury that occurs from 
activity performed at the dam deconstruction site;  

(2) Workers Compensation / Employer’s Liability / USL&H policy to 
provide coverage for injuries that occur on the dam deconstruction 
site to individual workers;  

(3) Builder’s Risk / Inland Marine or Commercial Property policy to 
provide property coverage for damage to any equipment or 
components of the dam that will be restored or salvaged;  

(4) Automobile Liability policy to provide coverage for third-party 
property damage and third-party bodily injury for the auto fleet used 
related to the construction activities;  

(5) Umbrella Liability policy to provide excess coverage for General 
Liability and Automobile Liability;  

(6) Professional Liability policy to provide coverage to protect an 
insured if their client is financially harmed from the rendering of 
their professional services or advice (including lack thereof) and for 
which the insured is held legally liable;  

(7) Contractors Pollution Liability (‘CPL’) policy to provide third-party 
coverage for clean-up and remediation costs, bodily injury, property 
damage (including natural resource damages, loss of use and 
diminution in value) and legal defense expenses, as a result of 

 
102  See Appendix 8, pp. 12-13; Aon Risk Advisory Services, Risk & Insurance Due Diligence Report for the 
Klamath River Renewal Project (Feb. 2020), attached hereto as Appendix 13. 
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pollution conditions arising from operations performed by or on 
behalf of the contractor; and  

(8) Fixed Site Pollution Liability (‘PLL’) policy to provide coverage for 
on-site & off-site clean-up/remediation costs, third-party claims for 
bodily injury and property damage (including natural resource 
damages, loss of use and diminution in value) and defense expenses 
and legal costs not otherwise addressed by the CPL (i.e. Pollution 
Conditions not caused or exacerbated by the contractors) and arising 
from Pollution Conditions on, at, under, migrating to and migrating 
from property owned or leased by the Insured.”103 

104. The CIP should name the District and other Indemnitees as Additional 
Insureds. The insurance will defend against any covered claim brought against an 
Additional Insured. Such defense includes the assignment of a law firm, the actual 
defense, and payment on successful claims, at no charge to the Additional Insured. As an 
example, the Klamath Renewal Corporation agreed that:  

 
“ … the insurance required above will include PacifiCorp [current owner], the 
State of Oregon, the State of California [as co-funders], and their respective 
officers, agents, employees, and members as additional insureds. As evidence of 
this required insurance coverage, the DRE will furnish a certificate or certificates 
of insurance including all the foregoing coverage(s) to PacifiCorp and the States 
before any contract for Facilities Removal is effective and before Facilities 
Removal work begins. The following language shall be used for naming additional 
insureds: 
 
ADDITIONAL INSURED: PacifiCorp, the State of Oregon, the State of 
California, and their respective officers, employees and agents are Additional 
Insureds for the CONTRACTOR’s activities to be performed under this Contract. 
Coverage is primary and non-contributory with any other insurance and self-
insurance.”104 
 
105. Sediment Discharge. The DRE may obtain insurance coverage against 

sediment discharge under two policies. Commercial General Liability and Fixed Site 
Pollution Liability will address damages that result from the project’s sediment discharge 

 
103  KHSA Appendix L.II. 

104  Id. 
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if different than expected in location, duration, amount, or nature.105 Further, the DRE 
may enter into agreements with downstream entities who may be affected by sediment 
discharge.106 The Klamath River Renewal Corporation entered into such an agreement 
with Del Norte County, which is located more than 220 miles away from the Lower 
Klamath Project’s lowermost point of discharge, in order to address the remote 
possibility of navigation impacts on a harbor located there.107 

 
106. Cost. At the end of the Permitting Phases, once the DRE accepts the 

permits and commits to implementation, the advisor will assist in negotiations with 
potential insurers to obtain conforming policies minimizing exceptions. 

 
107. The cost of the CIP will depend upon the project design, with the analysis 

of sediment discharge as a key driver. For the lower Klamath Project, the CIP will be 
approximately 5 - 10% of the total project cost.108 

 
E. Indemnities 
 

108. The DRE may be able to make arrangements with a corporate indemnitor 
under which the District and other Indemnitees will be indemnified for any liabilities not 
otherwise covered by insurance. The indemnitor provides this indemnity at a premium, 
estimated at 7 to 18% of the anticipated total cost.109 The price and other terms will be 
negotiated by the DRE on the basis of the final design. The indemnitor will deposit the 
indemnity in an escrow account, to be available if damages not covered by insurance 
occur. The indemnitor will fund the account through reinsurance and equity investment 
based on its risk analysis. 
  

 
105  Appendix 8, p. 13; Appendix 9, p. 8. 

106  We have located only one reported case involving damages caused by the dam removal projects listed in 
paragraph 12. The City of Port Angeles claimed that the removal of the Elwha Dams increased the sediment load in 
the lower river and degraded water quality at the intake of its water supply treatment facilities. City of Port Angeles 
v. U.S. et al., U.S.D.C. W.D. Wa. Case no. 3:18-cv-05603-BHS. This case was resolved by agreement.   

107  “Memorandum of Understanding between the County of Del Norte, Crescent City Harbor District, and the 
Klamath River Renewal Corporation” (2021), attached as Appendix 14. 

108  Appendix 8, p. 13. 

109  Id. at 14. 
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109. Another option is an agreement to defend in the event claims not covered 

by insurance occur. The Klamath River Renewal Corporation is establishing a local 
Impact Mitigation Fund, including the engagement of a law firm to defend the 
corporation and its indemnitees if such claims are filed.110 
 

VIII. 
CONCLUSION 

 
110. We conclude that a potential pathway exists to remove Enloe Dam. Further 

due diligence is necessary to confirm that removal is feasible consistent with the 
District’s criteria. The next phase is development of a project design, which will drive the 
permitting and liability management. This due diligence will be complicated but 
manageable, drawing on the experience with similar dam removal projects.  
  

 
110  Appendix 9, pp. 23-25. 
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Appendix 1. 
Inventory of Regulatory Permits Associated with Removal of Enloe Dam 

 
 Removal of Enloe Dam will be subject to multiple regulatory permits under 
federal and state laws. Appendix 1 is a preliminary inventory of these permits, including 
their general requirements for dam removal. 
 
A. State and County Permits and Regulatory Orders 

 
1. Dam Safety.  The Washington State Department of Ecology (Ecology) Dam 
Safety Office (DSO) regulates dam safety in Washington State.1 Inspections for structural 
integrity are generally conducted at five-year intervals and, depending upon 
circumstances, may occur more frequently. After an inspection, DSO prepares a safety 
inspection report that describes its findings and lists remedial actions that must be taken 
to ensure the continued safety of the dam. DSO’s dam safety regulations apply to all 
aspects of construction operation maintenance and removal of the dam (e.g., the “Enloe 
Dam Safety Repair and Maintenance Project” (Safety Project) is being undertaken as a 
repair and maintenance project in consultation with DSO). 

 
2. Dam Modification.  DSO approval is required for removal or abandonment of a 
dam (jurisdictional threshold is an impoundment of 10 acre-feet or more measured at the 
dam crest elevation).2 The DRE must submit plans and specifications for dam removal to 
the DSO for review and approval prior to beginning any structural modification to a dam 
(other than routine maintenance and repair).3 The DSO will issue a permit if it determines 
that the “project will be designed and constructed in a manner which will reasonably 
secure safety to life and property” in order to issue a permit for dam removal.4 

 
3. Ecology is an “agency with jurisdiction” and an “agency with environmental 
expertise” for purposes of the State Environmental Policy Act (SEPA). 5 An “agency with 
jurisdiction exercises substantive SEPA authority and may require mitigation measures 
(i.e., additional permit conditions) not otherwise within the purview of agency’s 
regulatory authority.6 

 

 
1   RCW 43.21A.064; RCW 90.03.350; WAC 173-175.  
2  RCW 42.21A.064; WAC 173-175-040(1)(c); WAC 173-175-020(1). 
3  WAC 173-175-140; WDOE Project Planning and Approval of Dam Construction or Modification, July 1992 (Revised 
February 2008) 92-55B https://apps.ecology.wa.gov/publications/documents/9255b.pdf. 
4  WAC 173-175-160. 
5  WAC 197-11-714. 
6  WAC 197-11-660. 
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4. Clean Water Act section 402 Discharge Permit and section 401 Water Quality 
Certification.  Ecology is the state water pollution control agency for purposes of the 
delegated Clean Water Act (CWA) National Pollutant Discharge Elimination System 
(NPDES) discharge permits and state water quality laws.7 Ecology issues stormwater and 
discharge permits under state authority implementing CWA section 402.8 An NPDES 
permit is required for discharges of pollutants from a point source into surface waters of 
the state.9 While dams are not generally regulated as a point source,10 such a permit will 
be required for removal of Enloe Dam to the extent the design utilizes engineered devices 
(e.g., pipes, sluice channels and gates) to discharge sediment.11 The DRE will also apply 
for coverage under the Construction Stormwater General for stormwater runoff from 
construction sites.12 

 
5. As discussed below, the DRE will need to obtain a dredge-and-fill permit from the 
U.S. Army Corps under authority of CWA section 404. Before this permit (or the NPDES 
permit addressed below) may issue, Ecology must provide a water quality certification 
under CWA section 401, or waive its certification authority. 13 A certification will include 
conditions to ensure that the permitted activities complys with state water quality 
standards and other requirements to protect state aquatic resources. Certification 
conditions will become conditions of the 404 permit. 

 
6. Clean-up Order for Hazardous Substances.  A Model Toxics Control Act 
(MTCA) cleanup, if necessary, may proceed as a voluntary action or as a formal cleanup 
under direct agency oversight. The path forward depends upon a number of factors (e.g., 
characteristics of sites and contaminants and the number of parties involved). For 
Ecology-supervised cleanups, MTCA authorizes Ecology to enter an agreed order that 
provides for some certainty as to remedial actions. While agreed orders do not relieve 
responsible parties of liability, as long as the responsible party performs these obligations 
and the site remains stable, Ecology will not take additional enforcement action. 14 
MTCA also allows Ecology or responsible parties to negotiate consent decrees, which 

 
7  Chapter 90.48 RCW; WAC 173-225-010. 
8   Ecology administers a state general permit program to satisfy the requirements for discharge permits under sections 307 
and 402(b) of the federal Clean Water Act. See generally Chapter 173-226 WAC. Ecology also administers the state individual 
permit program as a part of the National Pollutant Discharge Elimination System (NPDES) created by Clean Water Act section 
402. See generally Chapter 173-220 WAC. 
9  WAC 173-220-020. 
10  National Wildlife Federation v. Consumers Power Co., 862 F.2d 580 (6th Cir.1988); National Wildlife Federation v. 
Gorsuch, 693 F.2d 156 (D.C.Cir.1982); 40 C.F.R. § 122.3(i). 
11  WAC 173- 220-130(a). 
12  https://ecology.wa.gov/Regulations-Permits/Permits-certifications/Stormwater-general-permits/Construction-
stormwater-permit/eCoverage-packet  
13  Chapter 173-225 WAC. 
14  WAC 173-340-530. 
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settle a responsible party’s liability to the state, and provide for protection from third 
party suits.15 Consent decrees, however, require a hearing, public comment, and must be 
approved by a court. MTCA also allows site owners to clean up a site without direct 
agency oversight through Ecology’s Voluntary Cleanup Program (VCP). Ecology has 
restricted use of the VCP to soil, groundwater, or air, and will not allow surface water or 
sediment contaminated sites into the program. The path forward for this site, should there 
exist hazardous substances in the sediment that require remediation, is much more likely 
to be an Ecology-supervised cleanup, with an agreed order or potentially a consent decree 
for investigation and ultimate remediation, assuming that’s necessary. 

 
7. Water Rights.  Ecology regulates water rights in Washington. If there are still 
valid water rights associated with the Enloe Dam,16 rather than an abandonment of these 
rights, these rights may be able to be dedicated (for a term or years or in perpetuity) to 
instream resources.17 From a strategic standpoint, this may be used to provide partial 
mitigation for other project impacts (e.g., short term impacts of sediment releases). 
 
8. Fishway.  The Washington State Department Fish and Wildlife (WDFW) has 
authority to require screens, passage and instream flows under authorities that were 
preempted while the Enloe Project was under FERC’s jurisdiction.18 Presumably, dam 
removal is sufficient to satisfy these requirements but further due diligence is 
recommended with respect to any interim measures that may need to be provided or 
maintained until the dam is removed. 

 
9. Hydraulic Project Approval.  The DRE will obtain a permit from WDFW for in-
water work (Hydraulic Project Approval or HPA). An HPA is required for any work in or 
near state waters that will “use, divert, obstruct, or change the natural flow or bed of any 
of the salt or fresh waters of the state.”19 HPAs are issued “for the protection of fish life” 
and are issued on a “no net loss standard.” An HPA includes conditions to avoid or 
minimize impacts, rectify unavoidable impacts, and compensate for remaining impacts.20 
HPA’s include best management practices (BMPs--relating to design and siting, 
construction timing, isolation of work area, sediment and erosion control, water-quality 

 
15  WAC 173-340-520. 
16  Non-use for hydroelectric generation may not be fatal to an assertion of valid water rights if the PUD has paid annual 
fees pursuant to RCW 90.16.050. 
17  Chapter 90.42 RCW.  Water rights held in trust contribute to streamflows and groundwater recharge, while retaining 
their original priority date.  Most donations are temporary, but water rights can also be permanently donated through a deed 
conveying the water right to Ecology. 
18  See Chapter 77.57 RCW. 
19  RCW 77.55.011; see also 
https://wdfw.wa.gov/sites/default/files/about/advisory/hcicag/documents/implementation_guidance/HPA%20guidance%20availa
ble%20on%20the%20web.pdf . 
20  WAC 220-660-080(1). 
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management, and revegetation) as standard permit conditions; however, remaining 
impacts may require further mitigation to “offset the loss of fish life and habitat that 
supports fish life.”21 If compensatory mitigation is needed WDFW prefers restoration of 
impacted habitat types and functions on-site or immediately adjacent to the impact site. 
 
10. WDFW is an “agency with jurisdiction” and an “agency with environmental 
expertise” for purposes of SEPA. 22 An “agency with jurisdiction exercises substantive 
SEPA authority and may require mitigation measures (i.e., additional permit conditions) 
not otherwise within the purview of agency’s regulatory authority.23 

 
11. Right of Entry for State-Owned Lands.  Use of state-owned aquatic lands, with 
few exceptions, requires prior authorization from the Washington Department of Natural 
Resources (WDNR). One of those exceptions is statutory and provides “the right to 
construct and maintain dams and works incident thereto over, upon and across the beds of 
the rivers of the state of Washington in connection with such power and irrigation 
purposes” conferring “an easement over, upon and across the beds of such rivers for such 
purposes.”24 Presumably, Enloe Dam is able to assert this easement as a proprietary right. 

 
12. Project works located beyond the bed and banks of the river may also occupy 
WDNR managed lands. Based upon a cursory review of applications filed by the PUD 
for the Safety Project, we noted an application to WDNR for a right of entry for the use 
of use of State-owned aquatic lands.25 Additional authorizations may be required if use of 
WDNR lands is required to implement dam removal, and if so required, WDNR will also 
be an “agency with jurisdiction” for purposes of SEPA in connection with issuing any 
such grants. WDNR authorizations contain terms and conditions that govern the 
permitted use and typically impose restoration obligations that take effect at the end of 
the term of use.  

 
13. Shoreline Management Act (SMA) Permit.  The SMA is voter approved 
legislation recognizing that “the shorelines of the state are among the most valuable and 
fragile of its natural resources” and that “there is great concern throughout the state 
relating to their utilization, protection, restoration, and preservation” of shoreline areas 
“in order to protect the public interest.” The SMA is a potent regulatory tool. The SMA is 
administered, in the first instance, by local cities and counties with approved Shoreline 

 
21  WAC 220-660-080(2)(3) and (4). 
22  WAC 197-11-714. 
23  WAC 197-11-660. 
24  RCW 90.28.170. 
25  WDNR Authorization NO. 23-100281. 
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Mater Program (SMP). Okanogan County’s (County) SMP was approved by Ecology in 
2018.26 

 
14. The shoreline designation for the site is Rural; the existing dam is an "in-stream 
structure” as defined by the SMP. If the project (dam removal) is deemed to be a 
“Shoreline Restoration and Enhancement” shoreline use, then a Shoreline Substantial 
Development Permit is required for this shoreline use. If the project is deemed to be a 
Dredging and Material Disposal” project than a Shoreline Conditional Use Permit as well 
as Shoreline Substantial Development Permit is required for this shoreline use. The 
applicable shoreline and shoreline use designations need to be confirmed with the 
County. 

 
15. A Shoreline Substantial Development Permit can be issued by the County if the 
County finds that “all regulations of (the SMP) appropriate to the shoreline designation 
and the type of use or development proposed shall be met” and “all policies of this 
program appropriate to the shoreline area designation and the type of use or development 
activity proposed shall be considered and substantial compliance demonstrated.”27 A 
Shoreline Conditional Use Permit is reviewed against more stringent criteria28 and is also 
subject to final approval by Ecology.29 

 
16. The shoreline permit(s) to be issued for dam removal are likely to focus on 
shoreline stabilization, reestablishment or upgrading of impaired ecological shoreline 
processes or functions, and public access. As a permitting authority, the County is also be 
an “agency with jurisdiction” for purposes of SEPA and may require mitigation measures 
(i.e., additional permit conditions) not otherwise within the purview of agency’s 
regulatory authority. 

 
17. Critical Areas Review.  The County regulates development in “critical areas” 
which are defined to include wetlands, areas with a critical recharging effect on aquifers 
used for potable water, fish and wildlife habitat conservation areas, frequently flooded 
areas and geologically hazardous areas.30 The County’s adopted Critical areas regulations 
establish substantive development standards that apply in all critical areas.31 The 
implementing ordinance provides that “all effort shall be made to integrate any 
procedures required to assure compliance with this chapter with the Okanogan County 

 
26https://cms9files.revize.com/okanoganwa/Document_Center/Department/pLANNING/Shoreline%20Master%20Program/SMPr
eg03202018finalclean.pdf 
27  Okanogan County Code (OCC) 14.15.500. 
28  OCC 14.15.520. 
29  RCW 90.58.140. 
30  RCW 36.70A.030(5). 
31  Chapter 14.12 OCC.   
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zoning code, subdivision ordinance, shoreline master program, flood damage prevention 
ordinance, and State Environmental Policy Act ordinances.”32 Thus, critical areas review 
should be integrated with the County’s procedures for compliance the SMA and SEPA. 

 
18. State Environmental Policy Act.  SEPA requires environmental review to be 
completed before a state or local agency may issue a discretionary permit or approval.33 
Dam removal will likely require an Environmental Impact Statement34 although the lead 
agency potentially could issue a Mitigated Determination of Nonsignifcance for this 
project.35 SEPA also provides permitting agencies with supplemental substantive 
authority to condition or deny projects based upon identified environmental impacts.36 

 
B. Okanagan PUD 

 
19. Public Utility District #1 Of Okanogan County (PUD) is a municipal corporation 
of the State of Washington, organized and operating as a public utility district.37 As a 
public entity, the PUD is subject to certain laws that may be relevant to a proposal to 
remove Enloe Dam. 

 
20. Because the PUD undertook the Safety Project on its own accord, it acted as its 
own lead agency for purposes of SEPA.38 Its legal obligations in dam removal depend 
upon the nature of its relationship with the DRE.  

 
21. All communications made and received by the PUD are subject to public 
disclosure under the Washington State Public Records Act (PRA).39 

 
22. Work undertaken by a public entity is subject to Washington State laws governing 
public works and public indebtedness.40 

 

 
32  OCC 14.12.030. 
33  SEPA review covers a very broad scope of “elements of the environment” (natural and built); see WAC 197-11-444.  
SEPA applies to “actions” which are also broadly defined.  WAC 197-11-704. 
34  WAC 197-11-360.   
35  WAC 197-11-240. 
36  WAC 197-11-660. 
37  See generally, Title 54 RCW. 
38  WAC 197-11-926. 
39  Chapter 42.56 RCW. Exemptions under the PRA are narrower, as a general rule, than comparable exemptions under its 
federal counterpart, the Freedom of Information Act (5 U.S.C. 552).  As such, it is usually assumed that most information about a 
project in a public agency’s possession is in the public domain and is accessible to project opponents who file records requests.   
40  See, generally Title 39 RCW.   
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23. Disposition of public lands by the PUD may require special procedures and 
approval by the Board of Commissioners as a disposition of surplus property, and 
compliance with asset retirement obligations under government accounting standards.41 

 
C. Federal Permits 
 
24. Right of Way for Federal Lands.  The U.S. Department of Interior’s Bureau of 
Land Management (BLM) has authority under the Federal Land Policy and Management 
Act (FLPMA) to issue land use authorizations, or Right-of-Way (ROW) grants, for use of 
federal lands under its administration.42 A ROW grant states the grantee’s rights and 
obligations in using or occupying the lands subject to the grant.43  

 
25. BLM issued the original ROW to the District on April 3, 1991. BLM renewed this 
ROW in 2001, 2007, and again in 2012.44 On November 1, 2013, BLM amended the 
ROW to incorporate pertinent terms and conditions of the FERC license by specifically 
authorizing a dam, powerhouse, and associated works. BLM also amended the term of 
the ROW to coincide with the term of the FERC license.45 Thus, that amended ROW 
terminated when FERC terminated the license. 
 
26. After the FERC terminated the license, the District applied for a new right-of-way 
(ROW) grant from BLM to define the terms on which the Enloe Project will continue to 
occupy federal lands and to allow the District to implement the Safety Project. 

 
27. On December 28, 2020, following environmental review under the National 
Environmental Policy Act (NEPA)46 and consultation under the National Historic 

 
41   The Office of the Washington State Auditor conducts independent audits of District operations. Audits are conducted 
in accordance with generally accepted auditing standards.  This may include accounting and reporting obligations for asset 
retirement (GASB 83). 
42  See 43 U.S.C. §1761 et seq.; 43 C.F.R. Part 2800. 
43  43 C.F.R. § 2805.11. 
44  BLM, “Finding of No Significant Impact for the Public Utility District No.1 of Okanogan County Enloe Dam Right-of-
Way Amendment Environmental Assessment DOI-BLM-OR-134-2013-0017 WAOR45490” (Sept. 13, 2013) (FONSI for ROW 
Amendment), p. 1. 
45  BLM also amended the ROW in 2018 to allow for additional access to the west side of Enloe Dam. 
46  BLM issued the Final Environmental Assessment (available at 
https://eplanning.blm.gov/public_projects/1504135/200392835/20031936/250038135/EA%20Enloe%20Dam%20Safety%20Rig
ht-of-Way.pdf (last accessed Oct. 15, 2021)) and Final Finding of No Significant Impact (available at 
https://eplanning.blm.gov/public_projects/1504135/200392835/20031935/250038134/Finding%20of%20No%20Significant%20I
mpact%20Enloe%20Safety.pdf (last accessed Oct. 15, 2021)) in December 2020. BLM and the Washington State Historic 
Preservation Officer entered into a Memorandum of Agreement (MOA) under the NHPA regarding the safety project in October 
2020, available at 
https://eplanning.blm.gov/public_projects/1504135/200392835/20028838/250035039/Appendix%20B%20Memorandum%20of
%20Agreement.pdf (last accessed Oct. 15, 2021). The Confederated Tribes of the Colville Reservation and Okanogan PUD are 
concurring parties to the MOA. 
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Preservation Act and Endangered Species Act, the BLM Field Manager for the 
Wenatchee Field Office issued a Final Decision approving a permanent ROW grant for 
the Safety Project. 
 
28. BLM described the purpose of the new ROW as follows: “to facilitate repair, 
maintenance, and operation of Enloe Dam’s right (west) bank dewatering project in order 
to conduct periodic safety inspections and have emergency access to the dam.”47 The 
primary disturbance activities permitted under the ROW relate to construction activities 
for the Safety Project include: “1) widening of an existing access road; 2) development of 
a work bench for stationing a crane to access an existing penstock connection to the dam 
and creation of a new, permanent, access road to the work bench; and 3) removal of a 
historic penstock and installation of a new outfall for penstock flow to de-water Enloe 
Dam.”48 The ROW also provides for ongoing maintenance and periodic inspections of 
the dam.49 

 
29. The new ROW requires the District to comply “with all applicable regulations 
contained in Code of Federal Regulations parts 2800 and 2880,”50 as well as the terms 
and conditions listed in Exhibit B.51  

 
30. The ROW grant expires on December 31, 2071, but is subject to early 
abandonment, termination, or modification in accordance with the stated terms or any 
applicable federal law or regulation.52 It requires restoration of BLM lands upon 
termination: “Upon grant termination by the authorized officer, all improvements shall be 
removed from the public lands within 120 days, or otherwise disposed of as provided in 
[Exhibits A and B to the ROW grant] or as directed by the authorized officer.”53 

 
31. Dam removal is outside of the scope for the ROW for the Enloe Safety Project.54 
However, the ROW for the Enloe Safety Project covers activities that will be useful to 
dam removal, e.g., studies regarding the existing condition of the dam. Based on the 

 
47  BLM, “Enloe Dam Safety Repair and Maintenance Environmental Assessment,” DOI-BLM-ORWA-WO20-2020-
0003-EA (Dec. 2020) (“Final EA”), p. 1. 
48  Id. at 4. 
49  See id. 
50  Id. at ¶ 4.d. 
51  Standard ROW grant terms are found in BLM’s regulations. See 43 C.F.R. § 2805.12; see also BLM, “Obtaining a 
Right-of-Way on Federal Lands” (Mar. 10, 2018), p. 11, available at 
https://www.blm.gov/sites/blm.gov/files/Lands_ROW_ObtainingaROWPamphlet.pdf (last accessed Jan. 12, 2022). 
52  Id. at ¶ 2.c. 
53  Id. at ¶ 4.b. 
54  Id. at App. D, unnumbered p. 1. 
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terms and conditions contained in Exhibit B of this new ROW, we expect that any 
authorization for dam removal would require the DRE to do the following: 

 
 Comply “with all Federal, State, and local regulations” (Exhibit B, 

Condition 1); 
 

 Install strict erosion and sediment control measures during construction, 
including obtaining a construction stormwater general permit from WDOE 
(Condition 2(a)-(h)); 

 
 Install permanent erosion control measures and revegetation of disturbed 

ground post-construction (Condition 2(h));  
 
 Protect recreational, historic and cultural, and visual resources (Condition 

2); 
 
  Comply with federal laws and regulations related to the control of toxic 

substances and hazardous wastes (Condition 14); and 
 
 Indemnify the United States “against any liability arising from the release 

or threatened release of any hazardous substance or hazardous waste (as 
these terms are defined in the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980 … or the Resource Conservation 
and Recovery Act of 1976 … on the right-of-way … (Condition 15). 
 

32. Standard ROW grant terms in BLM’s regulations include related requirements for: 
 
 Compliance with air and water quality standards in applicable Federal or 

State law or regulations; 
 

 Prevention of damage to scenic, aesthetic, cultural, and environmental 
values, including fish and wildlife habitat, public and private property, and 
public health and safety; 
 

 Repair or removal from the site, damaged or abandoned facilities that have 
been inoperative for any continuous period that present an unnecessary 
hazard to the public lands;  
 

 Reservation of BLM’s authority to suspend or terminate the ROW for non-
compliance with applicable laws, regulations, terms, or conditions; 
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 Reservation of BLM’s authority to add additional terms and conditions to 
the grant of ROW, including bonding, and require an immediate temporary 
suspension of activities within a ROW, to protect the public health and 
safety or the environment.55 

 
33. Clean Water Act section 404 permit. A 404 permit is required for the placement 
of fill in jurisdictional waters. The Corps’ decision to issue a 404 permit is based on an 
evaluation of the probable impacts, including cumulative impacts, of the proposed 
activity and its intended use on the public interest.56 Public interest factors may include 
conservation, economics, aesthetics, general environmental concerns (and benefits), 
wetlands, cultural values, fish and wildlife values, flood hazards, floodplain values, land 
use, navigation, shore erosion and accretion, recreation, water supply and conservation, 
water quality, energy needs, safety, food and fiber production, mineral needs, 
considerations of property ownership, and, in general, the needs and welfare of the 
people.57Mitigation is also an important aspect of the Corps’ review.58 

 
34. The Corps is required to evaluate alternatives to a proposed project. A typical 
alternatives analysis includes a detailed evaluation of the applicant’s preferred 
alternative, several other on-site or off-site alternatives as applicable, and the no action 
alternative. The alternatives analysis is used to determine the least environmentally 
damaging practicable alternative.59 

 
35. Endangered Species Act – Downstream Impacts.  Upper Columbia River 
(UCR) steelhead, which are listed as threatened under the federal ESA, are present in the 
Similkameen River below Enloe Dam. NMFS has designated critical habitat for these 
fish downstream of the dam and indicated unoccupied habitat areas upstream of Enloe 
Dam may be essential for their conservation. 

 
36. The ESA prohibits federal agencies from authorizing, funding, or otherwise 
carrying out any action that is likely to “jeopardize” the continued existence of any listed 
species or adversely modify its critical habitat.60 Thus, before issuing a modified or new 
ROW grant, BLM must formally consult with NMFS regarding whether the proposed 

 
55  See also BLM, “Obtaining a Right-of-Way on Federal Lands” (Mar. 10, 2018), p. 11, available at 
https://www.blm.gov/sites/blm.gov/files/Lands_ROW_ObtainingaROWPamphlet.pdf (last accessed Oct. 14, 2021); Attachment 
1, Section III (“Right of Way on BLM Lands”). 
56  33 C.F.R. 320.4(a). 
57  Id. at (a)-(q). 
58  Id. at 33 C.F.R. 320.4(r). 
59 40 C.F.R. 230.10.  
60  16 U.S.C. § 1536(a)(2). 
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action is likely to jeopardize listed UCR steelhead or adversely modify critical habitat.61 
If dam removal may affect a listed species under its jurisdiction, the NMFS will be 
responsible for preparing a Biological Opinion (BiOp) and Incidental Take Statement 
(ITS) based on the consultation.62 The BiOp must include: (1) supporting documentation, 
(2) discussion of the impacts of the action on the listed species or critical habitat; and (3) 
NMFS’ opinion as to whether the action is likely to jeopardize the continued existence of 
the listed species.63 

 
37. If NMFS finds that the proposed action may cause jeopardy to the listed species or 
adverse modification of critical habitat, then the BiOp will include Reasonable and 
Prudent Alternatives (RPAs).64 If NMFS finds the proposed action will not cause jeopardy 
or adverse modification to critical habitat, then the BiOp will include Reasonable and 
Prudent Measures which minimize the impact of incidental take but do not modify the 
basic design, location, scope, duration, or timing of the proposed action.65 The ITS 
specifies the permissible level of take of the listed species.66 

 
38. BLM and NMFS completed formal consultation for UCR steelhead prior to 
issuance of the ROW grant for the Enloe Safety Project. NMFS issued a non-jeopardy 
BiOp and ITS dated April 24, 2020 (Attachment XX).67  

 
39. FERC and NMFS completed formal consultation for UCR steelhead prior to 
licensing of the project for hydroelectric generation. NMFS issued a non-jeopardy BiOp 
on September 27, 2012. Although a previous BiOp issued in connection with FERC 
licensing (November 19, 1998) stated passage to habitat areas upstream of the dam would 

 
61  16 U.S.C. § 1536(a)(2). 
62  See 50 C.F.R. § 402.14(i). 
63  Id. at § 402.14(h). 

 
64  Id. These are alternatives that avoid jeopardy or adverse modification of critical habitat in a manner consistent with the 
intended purpose of the project, within the scope of FERC’s legal authority, and are economically and technologically feasible. 
See id. at § 402.02. 
65  Id. 
66  See 50 C.F.R. § 402.14(i) (any take pursuant to an ITS “is not a prohibited taking under the Act, and no other 
authorization or permit under the Act is required). 
67  NMFS summarized the effects of the project and related incidental take as follows: 

In sum, the proposed Project will kill or injure 17 juvenile steelhead, increase turbidity and sediment in the 
Similkameen River, and remove some vegetation. We feel that the adverse effects of the proposed action will not likely 
appreciably diminish the likelihood that UCR 24 steelhead will survive and recover in the wild. Also, because the 
action will not appreciably diminish the value of designated critical habitat at the action area scale, it will also not 
appreciably diminish the value of designated or proposed critical habitat as a whole for the conservation of the species. 

Enloe Safety Project BiOp, pp. 24-25. 
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be important to the enhancement of UCR steelhead, the 2012 BiOp did not include 
recommendations related to upstream passage.  

 
40. Federally listed threatened bull trout are also known to occur in the Okanogan 
River below Enloe Project. Bull trout are under the jurisdiction of the U.S. Fish and 
Wildlife Service (FWS). We understand that bull trout previously were not considered to 
be present below Enloe Dam and so formal consultation was not requested. However, 
FWS has subsequently indicated that bull trout may be able to reach the base of Enloe 
Dam.  Accordingly, BLM may need to separately consult with FWS regarding the 
impacts of dam removal. Also, there is information that Pacific lamprey is also present 
below the dam.68 The FWS has designated Pacific lamprey as a culturally Species of 
Concern, but they are not listed under the ESA.69 

 
41. Endangered Species Act – Upstream Impacts.  ESA section 9 prohibits “any 
person” from taking a listed species or adversely modifying critical habitat. However, 
under ESA section 10, NMFS (and FWS) can authorize otherwise lawful activities that 
would result in incidental take. Permits issued under ESA section 10 promote endangered 
species conservation on non-federal lands by allowing landowners to improve or provide access 
to habitat for listed species without incurring liability for incidental take or additional restrictions 
if the size of the area occupied by the species increases or their number increase. Such permits 
would help protect upstream landowners from ESA-liability related to the reintroduction of listed 
species above Enloe Dam. 

 
42. To obtain an Incidental Take Permit (ITP) under Section 10, an applicant must 
develop a “habitat conservation plan” (HCP) that specifies: 

 
(i) the impact which will likely result from such taking; 

 
(ii) what steps the applicant will take to minimize and mitigate such impacts, 

and the funding that will be available to implement such steps; 
 

(iii) what alternative actions to such taking the applicant considered and the 
reasons why such alternatives are not being utilized; and 

 
(iv)  such other measures that the Secretary may require as being necessary or 
appropriate for purposes of the plan.70 
 

 
68  Id. 
69  Id. 
70  16 U.S.C. § 1539(a)(2)(A); see also 50 C.F.R. §§ 17.22 (endangered species), 17.32 (threatened species), 222.25, 
222.27, and 222.31). 
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43. There is no set duration for an ITP, but the term is intended to be adequate to 
provide assurance to the permit holder and incentivize the investment necessary to 
implement the HCP.71 Further, an ITP is subject to “No Surprises” assurances, which 
insulate a permit holder against additional requirements: 

 
“As long as the permittee is properly implementing the HCP, the Services will not 
impose additional requirements or restrictions. If an unforeseen circumstance 
occurs, unless the permittee consents, the Services will not require him/her to 
commit additional land, water, or financial compensation or impose additional 
restrictions on the use of land, water, or other natural resources beyond the level 
agreed to in the HCP. The Services will honor these assurances as long as a 
permittee is implementing the requirements of the HCP, permit, and other 
associated documents in good faith, and their permitted activities will not 
jeopardize the species.”72  
 

44. Similar to an ITP issued under Section 10(a)(2)(A), the Services may authorize 
any act otherwise prohibited under ESA section 9 for scientific purposes or to enhance 
the propagation or survival of the affected species.”73 Relevant here, NMFS may permit 
activities to enhance a listed species or survival under an enhancement of survival permit. 

 
45. Enhancement of survival permits promote listed species conservation on non-
federal lands and are used in conjunction with Safe Harbor Agreements with assurances. 
Safe Harbor Agreements are arrangements between the Services and cooperating, non-
federal landowners who voluntarily manage their property to benefit listed species.74 
Beneficial management includes actions to enhance, restore, or maintain habitat so that it 
is suitable for listed species.75 In exchange for actions that contribute to the recovery of 
listed species, the Services will permit incidental take and provide participating 
landowners with assurances that additional restrictions76 will not be imposed pursuant to 
ESA Section 9. The enhancement of survival permit incorporates by reference the terms 
and assurances of the Safe Harbor Agreement to authorize takings of the covered species.  

 

 
71  50 C.F.R. § 222.307(e). 
72  HCP Handbook , p. 1-3; see also 50 C.F.R. § 222.307(g). 
73  16 U.S.C. § 1539(a)(1)(A) (emphasis added).   
74  64 Fed. Reg. 32,717, 32,722.   
75  64 Fed. Reg. 32,717, 32,717. 
76  Through this process, coupled with the enhancement of survival permit, the Services would provide assurances that 
future activities would not be subject to the ESA’s restrictions beyond those restrictions applicable to the property at the time of 
the enrollment of the property.  64 Fed. Reg. 32,717, 32,718.  
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46. National Historic Preservation Act.  Section 106 of the NHPA requires a federal 
agency to identify and assess the effects its actions on cultural resources.77 Agencies, in 
consultation with state SHPOs, tribal nations and other interested parties must identify 
properties that may be affected, assess the effects of the undertaking on cultural 
resources, and develop measures that avoid, minimize, or mitigate impacts on cultural 
resources.78 The results of Section 106 consultation are memorialized (Memorandum of 
Agreement or a Programmatic Agreement).79 

 
47. National Environmental Policy Act. The National Environmental Policy Act 
(NEPA)80 requires federal agencies to review the potential environmental impacts of their 
projects before taking action. The agencies must document their review in either an 
environmental assessment ("EA") or an environmental impact statement ("EIS"). An EIS 
is required for "major federal actions significantly affecting the human environment."81 
While NEPA requires an agency to take a "hard look" at the environmental impacts of its 
actions and to assess available alternatives, it does not mandate any particular outcome or 
require the agency to choose the project with the least environmental consequence. 
NEPA dictates procedure, not results.82 

 
48. The role of a federal agency in the NEPA process may vary depending on the 
agency's expertise and its relationship to the proposed action. Often, there is more than 
one federal agency involved in an action, in which case a lead agency is designated to 
supervise preparation of the environmental analysis.83 Other federal agencies issuing 
permits for a project may serve as cooperating agencies in the NEPA process.84 
 
49. The Council on Environmental Quality has promulgated regulations for 
implementing NEPA, including the selection of the lead agency,85 the requirement 

 
77  36 C.F.R § 800.1. 
78  36 C.F.R § 800.3-800.6. 
79  36 C.F.R § 800.6(c). 
80  42 U.S.C. §§ 4321 et seq 
81  42 U.S.C. § 4332(c).   
82  40 C.F.R. § 1500.1(a). 
83  40 C.F.R. § 1501.7.  Agencies may also act as joint lead agencies. Id. 
84  40 C.F.R. § 1508.1.  A cooperating agency has the responsibility to assist the lead agency by participating in the NEPA 
process at the earliest possible time; by participating in the scoping process; in developing information and preparing 
environmental analyses, including portions of the EIS concerning which the cooperating agency has special expertise; and in 
making available staff support at the lead agency's request to enhance the lead agency's interdisciplinary capabilities.  40 C.F.R. § 
1501.8. 
85  A lead agency is to "supervise the preparation of an environmental impact statement if more than one Federal agency 
proposes or is involved in the same action. 40 CFR § 1501.7.  
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contents of the EIS,86 and requirements for public review and comment for NEPA 
documents.87 There are also procedures for coordination of NEPA review with state 
environmental review procedures.88 In Washington, there is a companion rule for SEPA. 
In our experience, these arrangements are made on joint lead agency agreements entered 
into by the federal NEPA lead and the corresponding state lead agency. 
  

 
86  40 C.F.R. Part 1502. 
87  40 C.F.R. Part 1503. 
88  40 C.F.R. § 1506.2 
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D. Strategic Considerations 
 
50. SEPA.  All state and local agencies issuing permits for this project, and possibly 
some of the non-regulatory actions to be taken by the PUD, trigger SEPA. A well-
conceived SEPA strategy is critical to a successful project.  

 
51. SEPA imposes two types of responsibilities on agencies. These include procedural 
responsibilities (Procedural SEPA) and substantive responsibilities (Substantive SEPA). 
Procedural SEPA requires each agency to develop (or adopt) an environmental record 
sufficient to make environmentally informed decisions. The scope and extent of this 
record is determined by the potential impacts of the proposed action and the degree of 
information needed to assess and mitigate these impacts. The record can take the form of 
an expanded SEPA Environmental Checklist (supporting a Mitigated Determination of 
Nonsignificance) or an Environmental Impact Statement (EIS). If properly executed, one 
agency, the SEPA “lead agency” generates this record and all “agencies with 
jurisdiction” thereafter rely on that record when they make their decisions. An EIS will 
likely be required for the dam removal project. 

 
52. Substantive SEPA requires each agency to make environmentally informed 
decisions and to mitigate specific adverse environmental impacts or, if significant adverse 
impacts identified in a final or supplemental environmental impact statement cannot be 
mitigated, to deny the project. Substantive SEPA decisions draw from the environmental 
record generated by compliance with Procedural SEPA. If properly executed, there is one 
environmental document with a uniform set of mitigation measures addressing significant 
adverse impacts of the affected elements of the environment. 

 
53. Here are some things to consider in developing a successful SEPA strategy for this 
project: 

 
 Develop the environmental record.  SEPA affords applicants the opportunity 

to build the environmental record with new information (technical reports and 
studies for the project) and to draw upon any existing environmental 
documents relevant to the project (prior NEPA or SEPA documents, 
documents prepared for other purposes, such as BiOps or water quality 
analyses). The more work the applicant does to give the “lead agency” an 
environmentally informed record, the better able to predict and manage the 
outcome, and to defend an agency’s decision if challenged by a third party. An 
applicant’s first formal opportunity to build the record is by submission of an 
Environmental Checklist89 with its permit applications. “Checklist” is a 

 
89  WAC 197-11-960. 
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misnomer. This environmental document is a critical platform to introduce 
project information, technical studies and other substantive information to the 
environmental record. If an EIS is required, the applicant can augment this 
record and, in some jurisdictions, can prepare the EIS for the “lead agency” 
(possible under the SEPA rules but not allowed in all jurisdictions).90 If the 
agency is preparing the environmental document, the applicant should request 
the opportunity to review an administrative draft before it is released for public 
comment. This is especially important if the agency is preparing an EIS. 
 

 Lead agency selection.  While the SEPA rules do not let you shop the “lead 
agency,” the SEPA rules do provide a means to manage this process. 
Generally, the SEPA rules default to the local jurisdiction as the “lead agency” 
(i.e., the County in this case)91 unless an agency is the sponsor of its own 
project action (e.g., the PUD could sponsor the project then act as its own “lead 
agency”).92 Certain types of permits dictate the determination of the “lead 
agency.”93 Moreover, regardless of what the rules determine in the first 
instance, agencies can agree among themselves which agency should act as the 
“lead agency.”94 Applicants should make a candid assessment of agency 
resources and skill sets when submitting its first application (that triggers the 
“lead agency” determination) and be proactive in advancing a “lead agency” 
agreement if the best fit is not necessarily the default determination under the 
SEPA rules.  
 

 Work the Crowd.  As noted above, all agencies issuing permits are “agencies 
with jurisdiction” and are involved in the SEPA process. Agencies without 
permitting authority may still be “agencies with environmental expertise”95 
under the rules and can influence the preparation and content of environmental 
documents. Applicants are well advised to independently reach out to agencies 
and tribal nations during key steps in the SEPA process. Applicants should not 
assume that all agencies and tribal nations are well informed and will be 
involved at critical points in the process, or that agencies and tribal nations 

 
90  WAC 197-11-420(2). 
91  WAC 197-11-932. 
92  WAC 197-11-926. 
93  WAC 197-11-938(8) designates Ecology as the lead agency for “proposals that will result in an impoundment of water 
with a water surface in excess of forty acres.”  Query whether this preference can or should be interpreted to apply to a dam 
removal project.   
94  WAC 197-11-942. 
95  WAC 197-11-920 lists agencies with environmental expertise for each element of the environment considered by 
SEPA.  The appropriate agencies must be consulted in the EIS process.  WAC 197-11-502. 
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have all of the information that they need to help the “lead agency” generate a 
fully informed environmental record.  
 

 NEPA/SEPA.  SEPA allows for the use of NEPA documents96 and SEPA 
environmental documents may be prepared concurrently and/or combined with 
NEPA documents. A combined NEPA/SEPA process is usually memorialized 
in a joint federal/state lead agency agreement (some agencies are reluctant to 
enter into such agreements). Regardless of the degree of cooperation among 
federal and state lead agencies, the applicant must work to ensure that 
environmental review is as efficient, coordinated and as consistent as possible. 
All applicant submittals should provide the agencies the same (or at least 
consistent) information and conflicts or inconsistencies should be called out 
before environmental documents are finalized. 
 

 SEPA Appeals.  SEPA provide for one judicial appeal of a procedural SEPA 
determination, and that appeal is triggered by the underlying action (typically 
the first permit to be issued for a project). When applying for permits, thought 
should be given to the sequence of the applications relative to the desired 
forum and timing for exhaustion of SEPA appeals. In some instances, this may 
require the applicant to use the optional Notice of Action procedure, to start the 
clock on SEPA appeals.97  
 

 Judicial Review.  As a general rule, it is easier to defend an EIS than it is to 
defend an MDNS. Washington Court do not look kindly on agencies and 
applicants that cut corners--or appear to cut corners--in satisfying the 
requirements of SEPA. Speed and expediency frequently result in “do overs” 
or can be fatal to a project. 

 
54. Coordination Among Agencies.  Agencies focus on their responsibilities and 
assume that other agencies are doing the same. There may be turf battles among agencies, 
and even under the best of circumstances, agencies do not always communicate well or in 
a timely manner with other agencies. The applicant is the best (and probably the only) cat 
herder for a project that involves multiple permits and approvals. The applicant should 
provide all agencies, from the inception of the project, with a clear and consistent project 
description, a clear timeline for advancing the project, and clear regulatory path forward 
showing all permits and approvals required for the project and which agencies have 
primary responsibly for those actions. When things change, this information must be 
updated and given to all agencies. In Washington State, Procedural SEPA and the Joint 

 
96  WAC 197-11-610 
97  RCW 43.21C.080. 
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Aquatic Resources Permit Application (JARPA)98 are two tools that help advance these 
objectives, but applicants must continue to be proactive throughout the permitting 
process. Preapplication meetings are essential and should include other agencies with 
regulatory interests that link or overlap (e.g., the Corps and Ecology as it relates to in-
water work and water quality requirements). Status checks (inclusive of all agencies) 
need to be scheduled and taken at key milestones to make sure that agencies are poised to 
take appropriate action in a timely manner. 

 
55. Tribal Nations.  Understanding and addressing the interests of tribal nations is a 
key component of any regulatory strategy, especially when aquatic and/or cultural 
resources are involved. The applicant must develop relationships with tribal nations that 
recognize and respect their sovereign status and the unique tribal interests that may be 
affected by the project. In certain circumstances, tribal nations will influence or control 
regulatory decisions, as water quality authorities under the CWA for waters under their 
jurisdiction, as co mangers of aquatic or terrestrial resources in recognition of treaty 
rights that protect usual and accustomed hunting and fishing areas, and in some cases 
through interlocal agreements with state or local agencies. Many of Washington’s 
environmental laws (e.g., SEPA and SMA) either expressly provide or are interrupted to 
give great weight to tribal interests, especially when treaty rights are implicated. 

 
56. Stakeholder Communications and Collaboration.  Washington has liberal 
standing requirements for third party appeals of permit decisions. Standing requirements 
are anecdotally stated as “if they are breathing and have a discernable pulse, then they 
have standing to appeal your permit.” There are active networks of NGOs, citizen groups, 
and other special interest groups in this state that can be helpful supporters or potent 
opponents to any project. A sound regulatory strategy should include a robust program 
that provides outreach to stakeholders and a meaningful process for collaboration. The 
objective should be to bring as many of these interests as possible “inside the tent” and 
have them invested in a successful project outcome.  

 
57. Local Investments. The project team should be comprised of the best technical 
and legal resources that an applicant can afford. That said, as the project team is 
assembled, it is frequently helpful to have some “local talent” as part of the team, and in 
some instances, to have these individuals to be the face of the project with a given agency 
or political interest. Similarly, when developing mitigation proposals or other 
opportunities for project investments, it is important to understand how these investment 
opportunities align with local interests and needs. This is not to suggest that an applicant 
should attempt (or appear to attempt) to buy the favor of any given interest. But when 
project investments are needed to mitigate or enhance interests that are impacted by the 

 
98  Federal, state and local agencies who participate in managing the joint application include USACE, US EPA, Ecology, 
WDFW, WDNR, WSDOT and the County.    
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project, it is important to understand how local needs and interests are best served by 
these investments. 
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Appendix 2. 
Existing Record related to Reservoir Sediment Behind Enloe Dam 

 
Date Author & Title Quantity Contaminants 
1972 L.M. Nelson (USGS), 

Potential transport of 
sediment from Enloe 
Reservoir by the 
Similkameen and 
Okanogan rivers, 
Washington 

1.79 million cubic yards (about 2.4 
million tons) (p. 1) 

 

2004  WDOE and US EPA, 
Lower Similkameen River 
Arsenic Total Maximum 
Daily Load (Jan. 2004), 
eLibrary no. 20080822-
5024 
 
  

 
 

Under Section 303(d) of the federal 
Clean Water Act, the Similkameen River 
has been listed by Washington State for 
non-attainment of the EPA human health 
criteria for arsenic. (p. iii, PDF p. 7) 
 
The major source of arsenic appears to 
be a legacy resulting from historical 
mining activities, mostly in British 
Columbia between Hedley and the U.S. 
border. The only significant sources 
identified in Washington were: 1) 
Palmer Lake, likely arising from 
periodic flooding and sediment deposit 
by the Similkameen River and perhaps 
inputs from Sinlahekin Creek, and 2) re-
suspension of contaminated sediments. It 
was determined that the Similkameen 
River naturally exceeds the EPA arsenic 
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Date Author & Title Quantity Contaminants 
criteria upstream of the areas disturbed 
by mining near Hedley, BC. Under these 
circumstances, natural conditions 
constitute the water quality criteria. 
Because arsenic levels naturally exceed 
criteria, the loading capacity for the river 
is set equal to the natural background 
concentration of arsenic. (p. iii, PDF p. 
7) 
 
The arsenic concentration rises with the 
high water flows that typically occur in 
May and June. In the months from 
September through April, water flow 
volumes are substantially lower and the 
natural background concentration of 
arsenic is lower than in the spring, 
though the arsenic concentration still 
exceeds the water quality criteria. (p. 3, 
PDF p. 11) 

2008 OPUD, Application for 
Original License (Volume 
1, Part 1) (Aug. 22, 2008), 
eLibrary no. 20080822-
5021 

It is estimated that the original 
approximately 1,600 acre-feet 
reservoir has been reduced to about 
507 acre-feet of water storage 
capacity (with water at the existing 
spillway crest height) by the 
accumulation of sediment (p. C-6, 
PDF p. 95). 
 

Sediment quality is not expected to 
represent an ongoing source of 
contamination to the river (p. D-7, PDF 
p. 104). 
 
Contamination from historical mining 
operations in the Similkameen River 
watershed has resulted in arsenic 
concentrations exceeding water quality 
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Date Author & Title Quantity Contaminants 
Above the dam lies a shallow 
reservoir (mean depth of 8.4 feet at 
the existing dam crest elevation of 
1044.3 feet above mean sea level 
(amsl); maximum depth 55.6 feet 
MaxDepth 2006) filled with an 
accumulated sediment volume of 
approximately 2.43 million cubic 
yards (MaxDepth 2006) (p. E.1-1, 
PDF p. 107). 

criteria in samples from Chopaka 
Bridge, British Columbia (RM 36.1) and 
Oroville, Washington (RM 5.0)…. An 
analysis of shallow sediment core 
samples for trace metals, performed for 
the Colville Confederated Tribes (CCT), 
confirmed arsenic contamination in the 
Similkameen River and Palmer Creek 
upstream from Nighthawk, Washington 
(Hurst 2003). Copper also exceeded a 
CCT Sediment Quality Standard in 
several samples and cadmium exceeded 
the standard in one sample. (p. E.2-23, 
PDF p. 140). 
 
Sediment samples were analyzed for 
pesticides, arsenic, cadmium and copper. 
Pesticides were not detected in any 
sample. Cadmium was detected in 3 of 
15 samples, but in all cases was below 
CCT criterion and Ecology sediment 
quality values (SQVs, Table E.2-5). 
Copper was detected in all samples, and 
in all cases was below SQVs. Three 
samples exceeded the CCT copper 
criterion, but were below the sediment 
quality standard proposed by Michelsen 
(2003). Arsenic exceeded the CCT 
criterion in 11 of the 15 samples and 4 of 
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Date Author & Title Quantity Contaminants 
15 exceeded Ecology’s lower SQV, but 
all arsenic concentrations were below 
levels known to cause adverse effects. In 
other words, several of the arsenic 
concentrations were in the range where 
there is a potential for adverse effects. 
(p. E.2-27, PDF p. 143). 
 
All elutriate samples exceeded the 
arsenic and copper concentrations in the 
ambient water sample from mid-
reservoir. Although sediment 
disturbance and transport occurs every 
year during high flows in the 
Similkameen River, these results 
indicate the need to minimize sediment 
disturbance during project construction 
to avoid exceedences [sic] of the water 
quality criteria. (p. E.2-30, PDF p. 146). 
 
Of the chemicals analyzed, only copper 
exceeded water quality criteria and it 
exceeded both the chronic and acute 
criteria in 5 of 8 samples. (p. E.2-44, 
PDF p. 160). 
 
A significant increase in fine sediments 
released downstream of the dam could 
negatively affecting spawning or fry 
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Date Author & Title Quantity Contaminants 
rearing if sediment was deposited in 
these habitats (Burns 1970, Meyer 
2003). In addition, suspended sediments 
containing concentrations of copper or 
arsenic could lead to bioaccumulation of 
those constituents in fish eggs or fry, and 
to acute levels of bioaccumulation in 
predatory fish and insectivores such as 
salmonids and bass (Petersen and 
Kristensen 1998, May et. al. 2000).  (p. 
E.3-28, PDF p. 196). 

2008 OPUD, Application for 
Original License (Volume 
2) (Aug. 22, 2008), 
eLibrary no. 20080822-
5023 

See Exhibit E – Environmental 
Report: Appendix E.2.3 Sediment 
Transport Study (p. 17 (PDF p. 221) 
– 20 (PDF p. 224)) for a detailed 
technical discussion. 

See Exhibit E – Environmental Report: 
Appendix E.2.1 Water and Sediment 
Quality Study (p. 17 (PDF p. 32) – 20 
(PDF p. 35)) for a detailed technical 
discussion. 
 
Sediment samples were analyzed for 
pesticides, arsenic, cadmium and copper 
(Attachment E). Pesticides were not 
detected in any sample. Cadmium was 
detected in 3 of 15 samples, but in all 
cases was below CCT criteria and 
Ecology sediment quality values (SQVs, 
Table 5). Copper was detected in all 
samples, and in all cases was below 
SQVs. Three samples exceeded the CCT 
copper criterion, but were below the 
sediment quality standard proposed by 
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Date Author & Title Quantity Contaminants 
Michelsen (2003). Arsenic exceeded the 
CCT criterion in 11 of the 15 samples 
and 4 of 15 exceeded Ecology's lower 
SQV, but all arsenic concentrations were 
below levels known to cause adverse 
effects. In other words, several of the 
arsenic concentrations were in the range 
where there is a potential for adverse 
effects. The average sediment arsenic 
concentration (14 mg/kg) was about one-
half of the average reported by Ecology 
in a previous study (Johnson 2002). The 
pre-construction baseline samples below 
the dam included one site that exceeded 
the CCT criteria for arsenic and copper, 
at the most-upstream of the sampling 
locations below the dam. These trace 
metals are understood to have entered 
the Similkameen River from mining 
operations upstream in the watershed 
and they have been transported through 
the project for many decades by river 
flows. (Exhibit E – Environmental 
Report: Appendix E.2.1 Water and 
Sediment Quality Study, p. 43 (PDF p. 
58)) 

2008 OPUD, Application for 
Original License:  Enloe 
DLA Comment Response 

Hydraulic and sediment-transport 
modeling of both current and 
proposed dam configurations 

Existing information on sediment 
chemistry is focused on chemicals of 
concern (COC) identified in previous 
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Date Author & Title Quantity Contaminants 
Table (Volume 3) (Aug. 
22, 2008), eLibrary no. 
20080822-5025 
 

indicates that the Enloe reservoir is 
in a state of dynamic equilibrium 
with respect to sediment inputs from 
upriver. Therefore, the Enloe 
reservoir is not likely to accumulate 
any additional sediment. The 
reservoir provides no storage 
function that would be lost if 
additional sediment does accumulate, 
nor would further sediment 
accumulation affect generation. 
Ongoing removal is not necessary. 
(p. 31) 

studies. These COC(arsenic, cadmium, 
copper) may be associated with 
upstream mining activities in the 
Similkameen watershed. The plan for 
spillway construction is designed to 
minimize disturbance of sediment. The 
District has committed to Ecology that it 
will develop a workplan for water 
quality monitoring during construction 
that considers the historic mining 
upstream of Enloe. The plan will address 
a suite of metals and other contaminants 
that might be associated with historic 
mining activities. The plan will include 
methodologies to mitigate any water 
quality exceedances should they occur. 
Additionally, the District has committed 
to Ecology that it will prepare a plan for 
the handling and disposition of 
sediments dredged during construction. 
The plan will be consistent with the 
requirements of state of Washington 
Dangerous Waste Regulations and the 
Model Toxics Control Act. Any 
additional monitoring needs during 
project construction and operations will 
be determined through the 401 
certification process (p. 43). 
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Date Author & Title Quantity Contaminants 
2016 Inter-Fluve, Inc., Enloe 

Dam Provisional 
Removal Plan, Submitted 
to Trout Unlimited (April 
21, 2016) 

A review of the Similkameen River 
TMDL documents did not reveal any 
sediment load information for the 
river. However, a Pacific Southwest 
Interagency Committee (PSIAC) 
model was incorporated by the 
Natural Resources Conservation 
Service (NRCS) as a task within the 
Okanogan Watershed Water Quality 
Management Plan (OWC 2000), to 
estimate sediment yield from the 
Similkameen River watershed. The 
model, applied only to the portion of 
the Similkameen River watershed 
within the United States 
(approximately 3.1% of total basin 
area), resulted in the highest 
sediment production in the basin at 
3.54 tons per acre. Sediment mobility 
analysis will help to determine both 
the probability of sediment 
movement and the likelihood of 
sediment causing significant 
downstream channel or floodplain 
aggradation. (p. 10) 

Depending on the depositional history of 
the site, it may be necessary to collect 
stratified samples or develop an aerial 
facies map of sediment sizes/types. If the 
impounded sediment is fractioned by 
longitudinal distance or depth, higher 
concentrations of contaminants may be 
found in different sections of the 
impoundment, and the entire volume 
may not need to be special handled. 
Different sediment sizes and thus 
hotspots have the potential to be both 
horizontal and vertical. Isolating them 
can greatly decrease project costs, as 
finer fractions typically harbor higher 
contaminant concentrations. Grain size 
relates to both mobility and retention of 
contaminants, and should be analyzed 
(lab sieve) with each sample. In 
addition, any depth of refusal probing or 
coring should at least record 
stratification and general sediment sizes 
(e.g. silt, sand, gravel, clay). (p. 7) 
… 
Okanogan County Public Utility District 
(PUD) sediment sampling collected 
several samples within and downstream 
of the impoundment, and although not 
an extensive sampling, this effort 



Appendix 2 
May 10, 2022  

A2.9 
 

Date Author & Title Quantity Contaminants 
qualifies as an adequate first step in 
identifying the presence or absence of 
contaminants (PUD 2012). Results 
found in this survey were similar to data 
collected in developing the Similkameen 
River TMDL for Arsenic. Arsenic 
values are above the referenced State 
SQV (Michelsen 2003) and Tribal water 
quality standards, but the overall 
concentration of arsenic in the 
impoundment appears to be similar to 
concentrations in the river downstream. 
The PUD report does not detail how the 
samples were collected or grain size. 
Future sediment sampling should 
include a Sediment Sampling Plan that 
includes agency review and approval 
prior to actual fieldwork. (CCT 2008) 
(pp. 7-8) 

2016  
 

American Whitewater and 
American Rivers, 
memorandum to OPUD 
(May 5, 2016 re): “Dam 
Removal and Liability: 
Examples Where Dam 
Owners Have Transferred 
Liability to a 3rd Party” 

The original reservoir could store 
approximately 1,600 acre-feet of 
water, however based upon 
bathymetric surveys conducted in 
2006, the amount of sediment 
accumulation is estimated to be 2.43 
million cubic yards. If these sediment 
accumulation calculations are 
accurate, there are 93.8 acre-feet of 

The TMDL identifies the municipal 
wastewater treatment plant at Oroville as 
the only point source discharge. 
Nonpoint contributions derive from the 
re-suspension of contaminated sediments 
previously deposited along the riverbed, 
banks, and floodplain. The largest 
nonpoint source contributor in 
Washington is Palmer Lake, upstream of 
Enloe Dam. Sediment samples collected 



Appendix 2 
May 10, 2022  

A2.10 
 

Date Author & Title Quantity Contaminants 
available storage remaining. (p. 2, 
internal citations omitted) 

by Ecology and the Colville 
Confederated Tribes in 2003 found 
arsenic values in the sediments in 
Palmer Creek (the outlet of Palmer Lake, 
upstream of Enloe Dam) as high as 230 
mg/Kg, which exceeds the 20 mg/Kg 
recommended Sediment Quality Value 
(“SQV”). (p. 3, internal citations 
omitted) 
… 
Additionally, in 2007, the District 
collected sediment samples at seven sites 
upstream, at, and downstream of Enloe 
Dam in order to develop a Construction 
Sediment Management Plan for re-
energizing Enloe Dam. Samples were 
analyzed for pesticides, arsenic, 
cadmium and copper. Copper was 
detected in all samples but occurred at 
levels below recommended SQV’s. 
Arsenic was also found in all 15 samples 
and exceeded Ecology’s SQV’s in 4 of 
15 samples. All arsenic concentrations 
were below levels known to cause 
adverse effects. According to the 
District, the study showed average 
sediment arsenic concentrations of 14 
mg/kg. (p. 4, internal citations omitted) 
… 
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Date Author & Title Quantity Contaminants 
On the first question, stakeholders 
currently do not have complete 
information about the composition of the 
sediments. As outlined above, we are 
aware of elevated concentrations of 
arsenic in the Similkameen River. This 
potentially increases the complexity of 
what otherwise would be a relatively 
straightforward project. Currently, it is 
uncertain whether this is of additional 
concern because the sediment behind the 
dam has not been tested deeper than 
eight feet.(p. 5, internal citations 
omitted) 

2021 Christopher J. Fisher, 
“Enloe Dam – Safety, 
Sediment, Survey”  

 Sediment sampling was conducted from 
October – December 2019, testing for: 
1) concentrations of trace elements 
(Mercury, Copper, Arsenic, Lead, Gold, 
Silver, and Nickel); 2) total organic 
carbon; 3) marine nutrients (via 15N); 
and 4) age dating (via 137Cs and 210Pb). 
Mean arsenic and copper levels 
exceeded threshold effects 
concentrations, though not probable 
effects concentrations. 

2021  Northwest Public Power 
Association, Bulletin 
(August 2021, Vol. 75, 
No. 8) 

2.43 million cubic yards of sediment 
that has amassed behind Enloe Dam 
over two miles upstream (p. 35) 

[T]here has not been a comprehensive 
sediment analysis conducted to 
determine the chemical makeup. Just 
this year, a very high-level sediment 
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Date Author & Title Quantity Contaminants 
analysis was conducted by the United 
States Geologic Service. The initial 
results of the few samples taken 
demonstrate very high levels of arsenic, 
chromium, copper, and nickel (p. 36). 
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         Disclaimer 

 
This document is intended to provide basic guidance to project managers working on 
river restoration and dam removal projects. It is not intended to be an exhaustive 
description of all issues that need to be analyzed at every dam removal project, and it is in 
no way intended to be a substitute for site-specific analysis by qualified professionals. 
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DAM REMOVAL IN MAINE 
 
Maine is home to some 32,000 miles of streams and rivers. This state has 
been a leader in river restoration efforts, making history with the removal of 
the Edwards Dam in 1999.  The Penobscot River Restoration Project 
promises to make history again for Maine when the Veazie and Great Works 
Dams are removed in the summers of 2012 and 2013, as one of the largest 
sea-run fish restoration projects in the country.  These have drawn national 
attention to the State of Maine and serve as models for countless other dam 
removal projects throughout the country. Rivers have defined the history, 
culture and economy of this state.  Healthy rivers remain critical to the 
ecology of the Gulf of Maine by providing habitat for twelve species of 
migratory sea-run fish, linking freshwater and ocean ecosystems. 
 
Yet, not all river restoration projects need to be complex and completed on a 
grand scale. Untold numbers of dams remain in the waterways of Maine 
decades after they have ceased to serve any useful purpose.  While there is no 
firm tally of the actual number of dams that can be found in Maine, many 
would estimate there to be upwards of a thousand.  The removal of dams and 
other stream barriers is one practical way to eliminate public safety hazards, 
improve water quality, and enhance fish and wildlife habitat. However, 
managing the regulatory, funding and practical requirements of a successful 
dam removal can be daunting to dam owners and potential project managers.   
Where does funding come from?  What permits are necessary?  Where do 
you start to find answers to these questions--- and others? 
 
This manual has been created as a companion piece to a workshop held in 
December of 2011 to train people who will go on to manage dam removal 
projects.  We hope this manual and the associated dam removal workshop 
will encourage more individuals and organizations to take on dam removals.  
There is a network of experienced and dedicated agencies and individuals in 
Maine willing to provide information and encouragement to assist with dam 
removal logistics. We hope you’ll join us and take the plunge by adopting a 
dam removal project.   
 
Landis Hudson 
Executive Director 
Maine Rivers 
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Managing a Dam Removal Project 
 
An effective project manager is critical for a successful dam removal project. The project 
manager’s role is to provide leadership and oversee the steps outlined in this manual. Many tasks 
will be delegated to project partners or consultants, but the project manager leads the team and 
provides overall coordination.  
 
The most important qualities of a good project manager are persistence and knowing when to 
seek assistance. While to some degree the project manager needs to be a jack-of-all-trades, he or 
she does not need to be a technical expert. A project manager should know when to call on 
experts to help make decisions and be skilled at building partnerships.  
 
On any given day, a project manager may promote the project to a potential funder; meet with 
environmental regulators; oversee or help out with field work; write press releases; coordinate a 
conference call; or remind a project partner to follow through on a commitment. The project 
manager serves as the point of contact for partners and the public and often as the “face” of the 
project.  
 
We hope you find this manual useful as you begin to develop your own river restoration projects. 
More than 965 dams have been removed around the country and there is a lot of experienced 
assistance available for new project managers. For more information, visit 
www.americanrivers.org. 
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General Steps for Dam Removal  
 
The following lists the general steps in a dam removal project. These steps are intended to be very 
general because every dam removal process will have different site-specific engineering, 
environmental, and community issues. In some cases, not all of these steps will be necessary. 
Evaluate each step presented here to determine if it is necessary for your project. Also, these steps 
do not always conform to a set order. For example, stakeholder and pre-permitting meetings may 
need to be held earlier in some cases.  
 
While different projects have different timeframes, in general, expect projects to take 
approximately three years from conception to completion - year one for planning, feasibility, and 
pre-permitting; year two for engineering design and permitting; and year three for 
implementation.  
 
The following pages describe many of these steps in more detail.  
 
1) Initial reconnaissance – determine the breadth and scope of the project 

• Articulate the potential benefits of the project  
• Determine dam owner and point of contact 
• Determine if the dam owner is interested in dam removal 
• Determine the current uses of the dam and impoundment  
• Consider land ownership around the impoundment and the dam structure  
• Identify potential infrastructure impacts: utilities, roads, bridges, etc.  
• Determine if the dam, impoundment, or adjacent land are in rare species habitat  
• Determine potential “hooks” for funding possibilities 
• Consider the potential for sediment contamination 
• Assess potential community interests/concerns – flooding, recreation, historic, habitat  

 
2) Site Visit and Planning Meeting  

• Identify potential project partners  
• Conduct a site visit with the dam owner and project partners to plan next steps 

 
3) Fundraising  

• Develop a fundraising strategy and a list of potential grant sources  
• Gather letters of support  
• Apply for funding  

 
4) Preliminary Design – assess scientific and engineering challenges and conceptual approaches  

• Collect existing data  
• Survey and map the site  
• Assess hydrology and hydraulics  
• Assess sediment quantity, quality, and mobility 
• Assess approaches for avoiding or enhancing habitat for species of concern  
• Assess whether surrounding infrastructure is at risk and approaches for moving, 

stabilizing, or avoiding infrastructure 
• Determine which federal, state, and local permits will be required and complete resource 

delineations and calculations necessary for those permits  
• Complete pre-project monitoring as required or desired, including setting up photo 

stations, and considering monitoring approaches for water quality, fisheries and other 
species, geomorphology, and vegetation response 

• Develop cost estimates  
• Develop conceptual drawings or preliminary design plans for:  
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o removal of structures  
o sediment management  
o channel and riparian habitat restoration  

 
5) Stakeholder/community meeting(s)  

• Meet with abutters and other stakeholders  
• Community visioning and planning  

 
6) Pre-permitting meeting(s)  

• Meet with local, state, and federal regulators, dam safety officials, and historic 
preservation representatives to present initial plans and confirm regulatory requirements  

 
7) Engineering and Restoration Design  

• Develop engineering design plans of dam removal, sediment management, infrastructure 
protection, channel restoration, and other issues identified during the preliminary design 
phase  

• Develop Project Specifications that specify necessary construction equipment, material 
specifications and quantities, project sequencing, staging areas, and site access  

• Provide an Engineer’s Cost Estimate for construction  
 
8) Permitting  

• File all regulatory permits  
• Attend public hearings  

 
9) Project Implementation  

• Hire contractor  
• Drawdown impoundment  
• Remove dam structure  
• Complete infrastructure stabilization, sediment management, channel restoration, 

impoundment revegetation, etc. based on design details  
 
10) Post-project monitoring 
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Initial Reconnaissance 
  
The initial reconnaissance phase is intended to determine the overall breadth of the project and 
the likely project challenges. At this phase, you will determine whether the project is simple and 
straightforward, or complex, requiring such things as extensive community outreach, 
contaminated sediment remediation, and infrastructure replacement. Consider how each of the 
issues below will affect the cost and scale of the project. This phase is not intended to provide in-
depth analysis. It can be completed with existing and readily available information. 
  

Dam Removal Initial Reconnaissance Checklist  
 

Dam name  Location  

Dam owner  Land ownership around impoundment  

Ecological benefits  Community benefits  

Existing dam uses  Infrastructure issues  

Rare species  Sediment quality 

Community concerns  Funding possibilities  
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Ecological Benefits  
• Summarize the expected ecological benefits of the project, as they will become selling points 

for funders, regulators, and the public. What will you achieve by removing the dam? 
Consider facts like connected river miles upstream and downstream, length of impoundment 
that will be converted back to native river habitat, improvements in water temperature and 
dissolved oxygen, and types of native species that will benefit. 

 
Community Benefits  
• Consider the additional benefits that dam removal may provide the community, such as 

eliminating a flood hazard, eliminating a drowning hazard, or improving boating or fishing. 
• Consider additional amenities that river restoration could serve as a catalyst for, such as 

riverside walking trails or parks. Projects such as this can build unique coalitions including 
local businesses, town planning commissions, conservation commissions, etc. Diverse 
coalitions have the ability to mobilize a greater range of project supporters and funders and 
will make public outreach and communication more effective.  

 
Dam and Land Ownership  
• If the dam owner is not the project proponent, determine the dam owner and, if necessary, a 

point of contact for the dam owner. This may sound like a simple step, but in some cases 
dams have been abandoned for decades or land owners do not realize that they own dams.  

• A dam owner who is committed to dam removal is essential to the success of the project. 
Many dam owners will express interest in dam removal due to economic, liability, or even 
environmental reasons. Some simply no longer want the long-term hassle of repairing and 
maintaining their structure. You may need to meet with an owner several times to explore 
options before he or she is ready to express interest. You should refrain from spending large 
amounts of money on the project until the dam owner is willing to commit to it.  

• Preliminarily assess land ownership around the impoundment and the dam structure. Dam 
impoundments with abutting residential backyards, public beaches, and motorboats on them 
will be much more challenging community outreach efforts than dam impoundments entirely 
under the ownership of one entity who is interested in removal.  

 
Dam Uses  
• Determine if the dam and impoundment are currently serving any purpose that will 

necessitate replacement. Most dams in New England no longer serve the purpose for which 
they were designed, but many do provide important functions. For example, dams that 
provide water supply, hydropower, or flood control are much less viable dam removal 
projects than structures that do not provide these services. In some cases, dam uses can be 
replaced by other means. 

 
Infrastructure  
• Identify any potential infrastructure that could be impacted by dam removal. For example, if 

bridges cross any portion of the impoundment, an assessment will need to be made of 
potential impacts to bridge piers and abutments during preliminary design studies. In some 
places, water and sewer pipes cross through dams or through the impoundment and 
alternatives will need to be assessed for protecting or moving them. Some dams are attached 
to mill buildings or retaining walls, requiring a stability assessment.  

 
Rare Species  
• Determine if the dam, impoundment, or adjacent land are in an area that provides habitat for 

rare species. If these species or their known habitats are present, projects can only proceed 
through close consultation with state and federal biologists. In some cases, the dam removal 
project will provide significant new habitat for these species. In other cases, construction 
must be carried out in certain ways to minimize impacts to species or habitat. 
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• For information about rare fish or wildlife: Steve Walker, Beginning with Habitat, Maine 
Department of Inland Fisheries and Wildlife, phone: (207) 287-5254, email: 
steve.walker@maine.gov.  For information about rare plants and natural communities, Lisa 
St. Hilaire, Maine Natural Areas Program, phone: 207-287-8044 , email: 
maine.nap@maine.gov. 

 
 
Sediment Quality  
• The need for contaminant cleanup can significantly increase project complexity and cost. 

Assess the potential for contaminants trapped behind the dam by considering current and past 
upstream land uses such as industrial activity and road density. Information on water and 
sediment quality in the river may also be available from past environmental studies.  

• Analyzing a sediment sample may even be useful at this reconnaissance phase, to understand 
the breadth of the project if other assessments are insufficient to determine the probability of 
contamination. A core sample should be taken from the fine-grained portion of the 
impounded sediment and analyzed at a lab for heavy metals and organic constituents.  

 
Community Concerns  
• Assess potential community interests and concerns. Is the impoundment currently used for 

recreation? Is the dam structure an important historic resource? Is it on the town seal? 
 
Funding Possibilities  
• Determine potential “hooks” for funding possibilities. Foundations and agencies that provide 

grants for river restoration and dam removal have different interests. Some provide funds for 
projects that help anadromous fish such as herring or salmon or for other sport fish such as 
trout. Others will provide funds for private landowners working to improve habitat on their 
land. Based on these “hooks” some projects can be almost entirely funded by outside sources, 
while others will receive very little outside funding. With overall project costs typically in the 
hundreds of thousands, this is a critical first step.  

• The owner of the dam should expect to cover some of the cost of the dam removal project, 
particularly if the dam is failing and the removal is eliminating a significant expense and 
liability from the owner. Contributions to the project can include in-kind services or cash.  

 
American Rivers can help provide technical assistance for evaluating site-specific reconnaissance 
issues.  
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Funding Sources for Dam Removal  
 
Dam removal projects often require a combination of different funding sources to piece together 
all of the necessary funding. Funders are more likely to fund projects with multiple partners, 
strong state or local support, and effectively completed initial assessments. Each funding source 
has different interests and project proponents need to determine which funding sources best fit a 
project’s benefits. Also, project proponents should carefully consider funding deadlines relative 
to the project schedule, as many funders have a time limit on using their funds, potentially 
necessitating that a project be split in phases.  
 
Dam owners should not enter into a project with the expectation that the project will be free to 
them through the available funding sources. Most funders require matching contributions and are 
more likely to fund projects with a contributing owner. To date, most dam removal projects in 
New England have ranged from $50,000 to $500,000 in total costs. 
 
Federal Sources 
 
NOAA Funding Opportunities 
http://www.habitat.noaa.gov/restoration/ 
The National Oceanic and Atmospheric Administration (NOAA) Restoration Center provides 
funding through several national and regional programs that support restoration of coastal and 
riverine habitats. NOAA programs focus on migratory fish, so projects would have to benefit 
species such as river herring, Atlantic salmon, American shad and American eel, limiting the 
geographic scope to river segments within the migratory range. Funding range: $25,000-
$250,000, depending on the program. 
 
U.S. Fish and Wildlife Service – National Fish Passage Program  
http://www.fws.gov/fisheries/fwco/fishpassage/ 
The U.S. Fish and Wildlife Service’s National Fish Passage Program is a non-regulatory program 
that provides funding and technical assistance toward removing or bypassing barriers to fish 
movement. Contact your regional FWS partner about the program and funding. 
 
U.S. Fish and Wildlife Service – Partners for Fish and Wildlife Program 
http://www.fws.gov/partners/ 
The U.S. Fish and Wildlife Service's Partners for Fish and Wildlife program offers technical and 
financial assistance to private (non-federal) landowners to voluntarily restore wetlands and other 
fish and wildlife habitats on their land. Restoration projects include reestablishing fish passage for 
migratory fish by removing barriers (dams) to movement. 
 
Eastern Brook Trout Joint Venture 
http://www.easternbrooktrout.org/index.aspx 
The EBTJV is a partnership operating under the National Fish Habitat Action Plan. The long-
term goals of the EBTJV are to implement a comprehensive conservation strategy to improve 
aquatic habitat, raise public awareness, and prioritize the use of federal, state and local funds for 
brook trout conservation.  
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National Fish and Wildlife Foundation 
http://www.nfwf.org/ 
The National Fish and Wildlife Foundation operates a grants program that awards matching 
grants to projects that: address priority actions promoting fish and wildlife conservation and the 
habitats on which they depend; work proactively to involve other conservation and community 
interests; leverage available funding; and evaluate project outcomes. Funding Range: $10,000-
$150,000. 
 
Natural Resources Conservation Service – Wildlife Habitat Improvement Program (WHIP) 
http://www.nrcs.usda.gov/programs/whip/ 
WHIP funding is awarded to projects that work to establish and improve fish and wildlife habitat. 
Contact your local NRCS office about project eligibility. 
 
Natural Resources Conservation Service – Landscape Planning 
http://www.nrcs.usda.gov/wps/portal/nrcs/main/ 
Funding and/or technical assistance may be available through the Watershed Flood Protection 
Program or Watershed Surveys and Planning Program 
 
U.S. Army Corps of Engineers – Aquatic Ecosystem Restoration 
http://www.nae.usace.army.mil/pservices/206.htm 
Section 206 of the Water Resources Development Act of 1996 authorized the Corps to plan, 
design and build projects to restore aquatic ecosystems for fish and wildlife. Funds from this 
program can be utilized to remove low head dams as a way to improve water quality and fish and 
wildlife habitat.  
 
State Sources  
 
Interested project proponents should consult with state agency staff on potential funding. There 
are no dedicated state funding sources in Maine for dam removal. State environmental agency 
staff may know of additional funding sources available for specific projects and in some cases 
may also be able to provide technical assistance. 
 
Department of Inland Fisheries and Wildlife - Maine Outdoor Heritage Fund 
http://www.maine.gov/ifw/grants/outdoorheritagefund/howtoapply.htm 
Grants may be procured here for projects that directly affect fisheries conservation projects, 
endangered species habitat etc. 
 
Supplemental Environmental Projects are another potential source of funding. These are funds 
resulting from the settlement of environmental enforcement cases brought by the state, and are 
contributed by the violator in lieu of a penalty. While not an option for every project, this funding 
source may be able to support studies and design as well as construction. When available these 
funds are often distributed as grants. 
 
Local Sources  
 
The most likely source of local funds is money that has been allocated by a town to address 
structural and safety problems with a specific, town-owned dam. Such funding is usually only 
available if it is approved by a town vote at a regular or special town meeting. In some cases, a 
town may be able to provide in-kind services from their highway department to assist with 
construction. These can be important matching funds. 
 
 
 



 9 

Private Sources  
 
Many private foundations provide funding for environmental restoration projects. In addition, 
groups like Trout Unlimited, The Nature Conservancy, and American Rivers may have access to 
funding sources or have good relationships with potential funders. Private funding can be 
important match for federal grants. 
 
Additional References  
 
American Rivers’ Paying for Dam Removal: A Guide to Selected Funding Sources  
http://www.americanrivers.org/site/DocServer/pdr-color.pdf?docID=727 
 
EPA Catalog of Funding Sources for Watershed Protection  
http://www.epa.gov/owow/funding.html 
 
The River Network list of Funding Sources  
http://www.rivernetwork.org/library/index.cfm?doc_id=114  
 
American Rivers can provide assistance with determining which funding possibilities may apply 
to your project. 
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Preliminary Design  
 
The preliminary design phase provides concept-level plans and quantitative information on the 
environmental and engineering assessments necessary to make final decisions on the project 
design. Preliminary design work can be extensive or minimal depending on the breadth of work 
identified during initial reconnaissance. In the simplest cases, preliminary design and final design 
are completed as one phase. For more complex projects, this work is done in a separate 
Preliminary Design Phase so that project partners and the dam owner can make decisions in 
consultation with regulators about the project’s approach before proceeding to final design.  
 
Depending on the size and complexity of the project, preliminary design can cost from $10,000 to 
more than $100,000.  
 
Selecting Effective Consultants  
Preliminary design work is typically completed by environmental consultants, and the choice of 
the consulting team is critical to project success. Because dams are in dynamic riverine 
environments and multidisciplinary issues such as sediment management, habitat restoration, and 
infrastructure protection must be addressed, a multidisciplinary consulting team is needed. There 
is always more to a dam removal project than just removing a concrete structure. At a minimum, 
the consulting team must have expertise in engineering, ecology, and fluvial geomorphology. 
This combination of skills is very rare in traditional engineering firms. Therefore, traditional 
engineering firms that lack some of these skills should expect to subcontract with a firm with 
specific river restoration experience. An effective consulting team can greatly smooth the 
process, as regulators expect to see an understanding of all of these multidisciplinary issues in the 
analysis and design. American Rivers has competitively pre-qualified a list of consultants and 
consultant teams that fit these criteria and can share that list upon request.  
 
Scoping the Study  
The preliminary design study typically includes analyses necessary to develop alternatives for 
removing the structure, protecting infrastructure, restoring instream and riparian habitat, and 
managing sediment. While every case is site-specific, below are some general items that are 
frequently included in the scope of work. Note that not every step is necessary for every project 
and a site-specific evaluation must be completed:  
 
1) Data Collection. Collect and synthesize all available existing data on the dam, the river, and 
the surrounding landscape. This could include existing maps and plans, past dam inspections, 
FEMA flood mapping, air photos, historic maps, fisheries data, planning department reports, and 
utilities mapping.  
 
2) Survey and Base Mapping. A site survey is usually necessary to create a base map and 
provide information needed to assess hydraulics and sediment management. In order to 
completely survey the site, the surveying team must get in the water! The surveying should 
include:  

a. Cross sections of the river and adjacent land in the impoundment, downstream, and 
upstream  

b. A survey of the deepest part of the stream through the impoundment, downstream, 
and upstream (longitudinal profile)  

c. A survey of the depth of soft sediment throughout the impoundment (depth of 
refusal)  – this can be done in tandem with the cross sections and longitudinal profile 

d. Delineate and survey the resource areas that will be affected as required for state and 
federal permits, including wetland boundaries and ordinary high and low water lines. 
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3) Hydrology and Hydraulics Assessment (H&H). Hydrology involves assessing the 
magnitude and frequency of flows in the river. Hydraulics involves assessing the velocity, scour 
potential, and depths of these flows. Assessing both is necessary for determining potential 
impacts to surrounding infrastructure and changes in flood levels. If there are issues that might 
prevent aquatic species passage, such as a bedrock waterfall, an H&H assessment can help 
determine if certain species can swim through the site. 
 
4) Sediment Assessment and Management Planning. Quantitatively assess sediment quality 
and quantity. Complete a due diligence study to identify potential contaminants; use this to 
inform a sediment sampling and testing plan. Develop a conceptual plan to manage sediment 
movement and any contaminated sediment. Fundamental to this analysis is determining what 
portion of the sediment will transport downstream as a result of different management 
approaches. The consulting team must know how to complete this type of analysis and it is 
integral in the decision of who to hire for the work. 
 
5) Infrastructure Protection. Evaluate whether utilities, bridges, culverts, retaining walls, and 
any other surrounding infrastructure could be damaged by removing the dam. Develop a 
preliminary plan for removing, moving, stabilizing, or avoiding any infrastructure that is at risk. 
This step requires a good understanding of hydrology, hydraulics, and structural engineering. 
 
6) Species Protection. Working with state and federal biologists, determine if any measures are 
necessary to protect species at the site, particularly threatened and endangered species. Consider 
whether species could suffer long-term harm from the project. Most dam removals will have 
short-term impacts, but will ultimately result in long-term benefits. Where necessary, develop 
plans to relocate species or otherwise protect species of concern. 
 
7) Site-Specific Issues. There are many additional site-specific issues that may need to be 
evaluated during the preliminary design on a case-by-case basis. These could include:  

a. Assessment of replacing the current uses of the dam and impoundment  
b. Invasive species management 
c. Active channel and riparian habitat restoration beyond just removing the dam 
d. Historic/archaeological assessment of the dam and surrounding area  
e. Photo renderings of project alternatives if desired for community work (see section 

on community issues)  
f. Recreation plan for parks, river walks, boating/fishing access  

 
8) Preliminary Structure Removal Plan. The final approach for removing the structure will be 
completed during the engineering design, but several issues should be considered during the 
preliminary phase as they can have a significant effect on the scope of the design. These include:  

a. The condition of the dam structure for safety concerns, potential demolition 
approaches, and whether there are usable gates or removable boards that can be used 
during the dam removal  

b. Access to the site for construction equipment and staging areas  
c. Site limitations, such as utilities or topographic constraints  

 
9) Pre-Project Monitoring. The analysis done during the preliminary design can provide the 
baseline for post-project monitoring if the preliminary design analysis is done with monitoring in 
mind. See the section on ‘project monitoring’ for more information.  
 
10) Permit Identification. Determine which federal, state, and local permits will be required by 
assessing whether the project approach will exceed permitting thresholds. Complete the 
calculations necessary to fill out those permits.  
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11) Technical Memorandum. A Technical Memorandum should describe the above analysis and 
provide a recommended approach for each issue. Depending on the challenges of the site, the 
technical memorandum could be very brief, providing rationale for the engineering design.  
  
12) Conceptual Drawings. Develop concept-level drawings of design alternatives for removing 
structures and restoring the site. These concept-level drawings are often referred to as “10%” or 
“30%” design drawings.  
 
13) Cost Estimate. – Develop cost estimates to bring the recommended approach to completion, 
including costs of final design, permitting, construction and construction oversight. At this point 
in the process until the engineering design has been finalized, the cost estimate will be considered 
a ‘probable cost’ based on the consulting team’s best judgment and past experience.  
 
American Rivers can provide assistance with identifying issues to assess.  
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Working with the Community  
 
Many New England towns developed around sites that provided waterpower for mills, and dams 
have been a central part of these communities since their earliest days. Some are historic and 
scenic structures, and decisions surrounding dams often raise strong feelings of sense of place, 
connection to the landscape, and nostalgia for the way things have always been. Many 
impoundments are used for recreation or simply provide a pleasing view for adjacent landowners. 
In some cases, communities will strongly oppose the notion of dam removal. In other cases, the 
community will have no interest in the dam at all. In still other cases, the surrounding community 
may support improved water quality and the return of fish runs and riverine recreational 
opportunities. Whatever the case, the importance of working with the local community should not 
be underestimated.  
 
Community interest in the site should be assessed in the early stages of project conception. Based 
on this initial assessment, project proponents should develop a plan for community presentations 
and participation.  
 
Public Participation  
There are two primary ways to involve the community in dam removal projects: through 
mandatory regulatory hearings and through proactive public participation. If the community has 
an interest in the dam, then proactive approaches are critical to help the community through the 
change that is occurring in the landscape. Having community members as active proponents of a 
dam removal will help ease the fear of change, will help create new community norms, and will 
smooth local decision making.  
 
Recognize who has the ultimate decision on whether a dam will be removed, as this will affect 
the dynamics of community discussions. Discussions about private property need to be managed 
differently than discussions about publicly-owned dams. In some cases, public participation is 
needed to develop community consensus about a project. In other cases, public participation will 
be planned to provide input to decision-makers. In still other cases, public participation will be 
designed to simply keep the community informed. It is important to determine upfront what role 
the public will play in the process and relay that role to the public to maintain reasonable 
expectations.  
 
In towns with a conservation commission, reaching out to that body can be a good first step to 
engage the local community. Ideally, members of the conservation commission can serve as 
members of the project team by participating in planning meetings and other aspects of the 
project. The commission can also host public meetings in the local community, serving as a 
bridge between project proponents and local residents. 
 
Public Visioning  
A sense of loss is inherent in the notion of dam removal: an object is being removed. But dam 
removal projects can also bring a great deal of gain in terms of new recreation opportunities, 
restored ecosystem health, and a renewed connection to a free-flowing river. With some creative 
community visioning, the fear of loss can be turned into a sense of gain.  
 
Renderings. Renderings can take the form of drawings or digitally-altered photographs showing 
“before” and “after” images of the site. They can help the community gain a better vision for how 
the restored river will look when a dam is removed. Renderings have been successfully used in 
situations where there is apprehension about the “look” of the restored river or where different 
removal options are being considered.  
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Framing Effective Messages. While many river advocates care deeply about the river and the 
fish and wildlife it supports, for others these are small concerns. The perception of an idea such as 
dam removal is more important than the actual science that backs it up. It is important to think 
about the perceived benefits of dam removal for your audience. For many communities, public 
safety and the financial burden of failing infrastructure present a strong economic argument, 
while in other places social or recreational interests may be important. It is also important that 
community visioning is led by someone from the community and not by state or federal agency 
staff who will be perceived as outsiders. Agency partners can provide valuable scientific backup 
and support, including producing renderings and talking about alternatives, but local leadership is 
critical to effective community discussions. 
  
A good initial exercise in planning a community outreach strategy is to write down perceived 
benefits and barriers as viewed by the community so that they can be adequately addressed. 
Barriers might include the perceived loss of property values, the loss of a pond and recreational 
amenity, or simply fear of change. With every loss, there can be a real or perceived gain, such as 
increased fishing opportunities or increased recreational opportunities in the form of a new 
walking trail through the old impoundment. Using examples and case studies from other New 
England communities can also help spread understanding that dam removal is becoming a 
common approach.  
 
Below are some good resources to use when planning community outreach: 
  
Taking a Second Look: Communities and Dam Removal – video produced by Trout Unlimited 
and American Rivers (2000). Available at www.americanrivers.org/library/videos 
 
Restoring America’s Rivers: Preparing for the Future – video produced by American Rivers 
(2010). Available at www.americanrivers.org/library/videos 
 
Dam Removal: A Citizen’s Guide to Restoring Rivers, Rivers Alliance of Wisconsin and Trout 
Unlimited. Available at www.wisconsinrivers.org. 
 
Dam Removal Success Stories: Restoring Rivers Through Selective Removal of Dams that Don’t 
Make Sense, 1999, American Rivers, Friends of the Earth and Trout Unlimited. Available at 
www.americanrivers.org/library/reports-publications/ 
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Permitting Dam Removal  
 
Local, state, and federal agencies have authority over dams, dam removal, and ecological 
restoration. As a result, multiple permits are often required to remove a dam. Each permit has a 
regulatory threshold that specifies whether it is required for a specific project. Not all permits 
may be required at all dam removals depending on site-specific actions. Usually the more 
thoroughly prepared the design and permit application the less time it takes to receive approval. 
In some cases, regulators may require additional analysis during the permitting process.  
 
Project permitting costs vary widely depending on project complexity. If the work is entirely 
completed by consultants, including completing paperwork, filing forms, and attending hearings, 
meetings, and site visits, permitting can cost between $5,000 and $50,000 depending on site-
specific permit requirements. The proponent can realize significant cost savings by handling the 
filings and any hearings.  
 
Some general recommendations:  
 
• Consult with and work cooperatively with regulatory agencies early in the permitting 

process 
• Plan sufficient time to complete all the necessary consultations and regulatory processes, 

typically 3- 6 months. 
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How to Permit a Dam Removal Project in Maine: Resource List 
 
 Primary Contacts at Maine Department of Environmental Protection:  
 Portland: Jim Glasgow, 207-822-6358, jim.s.glasgow@maine.gov 
 Augusta: Dawn Hallowell, 207-557-2624, dawn.hallowell@maine.gov 
 Bangor:  Jim Beyer, 207-446-9026, jim.r.beyer@maine.gov 

o Brief Overview: http://www.maine.gov/dep/blwq/docstand/removal.htm 
o Regulation of Dams Overview: http://www.maine.gov/dep/blwq/docstand/ip-

dams.htm 
 
• ME DEP Permitting Documents for Hydropower Dam: 

o Required Documents by Bureau of Land & Water Quality/Maine Waterway 
Development and Conservation Act 

 http://www.maine.gov/dep/blwq/docstand/dams/hydro_state_process
/index.htm 

o If it is regulated by Federal Energy Regulation Commission, also need these: 
 http://www.ferc.gov/industries/hydropower/gen-info/licensing/pre-

permits.asp 
 Contact: Vince Yearick  

Telephone: 202-502-6174 
Email: vince.yearick@ferc.gov  

 
 ME DEP Permitting Documents for Non-Hydropower Dam: 

o http://www.maine.gov/dep/blwq/docstand/dams/non_hydro/index.htm#form 
 
• US Army Corps of Engineers Permitting Documents: 

o http://www.nae.usace.army.mil/Regulatory/SGP/me.htm 
 
The state and federal permitting flowchart for dam removals in Maine on the following page 
describes Maine’s regulatory process for dam removal projects. Most projects will require both a 
401 Water Quality Certificate and an Army Corps of Engineers (Section 404) permit. Depending 
on whether the dam is a hydropower dam, there are some additional differences in the permitting 
process as shown in the flow chart. In some limited cases a dam removal may be permitted 
through Permit-By-Rule, consult with state regulators about whether that is an option at your site. 
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 State and Federal Permitting Flowchart for Dam Projects in Maine 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 

 
 
 
 

 
 

~Flow Chart Prepared by Jeff Reardon, Trout Unlimited~

Hydro Dam? 

Yes No 

Requires Federal Energy Regulatory Commission 
(FERC) Review* 

• Environmental Analysis (EA) or Impact Statement (EIS) 
o Public Notice of Application, notification of towns, 

agencies, interested parties 
o Public Scoping of Issues—Scoping Meeting usually held 
o Public Comment (Agency, Town, Public) before EA or 

EIS issued 
o Any party has opportunity to become a formal 

“intervenor” 
o Technical Review by FERC staff 
o Draft EA or EIS Issued—sent to all intervenors, state 

agencies, town government, other interested parties 
o Public Comment on Draft EA or EIS 
o Issuance of Final EA or EIS 

• Issuance of FERC order  
o Requests for rehearing/appeals 
o Appeals to Federal Court 

Requires 401 Water Quality Certificate and Maine 
Waterway Development and Conservation Act 
Permit From Maine DEP or LURC* 
• Application sent to DEP or LURC 
• Public notification, notification of agencies, towns, 

interested parties 
• Public Meeting required 
• Public Hearing may be requested by any party 
• Technical review by DEP or LURC staff 
• Review/comment by agencies, public 
• Draft order issued for review and comment (upon request) 
• Comment/Requests for changes in Draft 
• Final 401 Issued or Denied 
• Opportunity to appeal 
o BEP or LURC Board 
o Court 

Requires 401 Water Quality Certificate 
and Natural Resources Protection Act 
(NRPA) Permit* 
• Application sent to DEP or LURC 

o Public notice of Application 
o Notice to state and federal agencies 
o Public Meeting required 
o Public Hearing may be requested by any 

party 
o Review, comment by agencies, public 
o Draft Permit issued (upon request) 
o Comments/Requests for changes in Draft 

• Final Permit Issued or Denied 
• Opportunity to Appeal 

o BEP or LURC Board 
o Court 

Army Corps of Engineers Permit 
Required (ACOE)* 
• Application sent to DEP or LURC 
• Public notification, notification of 

agencies 
• Technical review by ACOE staff 
• Input from agencies, public 
• Issuance or Denial of Permit 

 

*Note:  With each required permit, additional review or 
requirements, including additional public input, may be 
triggered by state or federally listed threatened or 
endangered species, historic or archaeological resources, or 
other features. 
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Final Engineering Design  
 
The final design plans are the culmination of the preliminary design data collection, project 
approach decision-making, stakeholder input, and regulator input. Engineering design plans and 
specifications should be completed in sufficient detail that a contractor could take the plans and 
complete the work. While that is the goal in terms of the level of detail, the designer should also 
be present on-site during construction to oversee the process.  
 
Just as with preliminary studies, the design team must be interdisciplinary to appropriately design 
all aspects of the project (see discussion in the preliminary design section on selecting effective 
consultants).  
 
The design typically includes a set of drawings (the design plan), a set of detailed specifications, 
and a technical memorandum describing the analysis and approach. Final engineering design can 
cost between $10,000 and $100,000, depending on the size and complexity of the project.  
 
Engineering Design Plan. The design drawings should show plans for dam removal, sediment 
management, and channel restoration plans. Plan sheets typically include base maps and drawings 
of:  
• Existing site conditions  
• Staging areas and access  
• Removal plan  
• Dewatering plan (sometimes completed by the contractor)  
• Delineation of resource areas  
• Proposed plan view  
• Proposed cross sections  
• Proposed longitudinal profile  
• Erosion prevention and sediment control practices  
• Infrastructure replacement/protection  
• Habitat feature installation schematics  
 
Project Specifications. The project specifications provide details on the construction work that 
will be completed. In the simplest cases, project specifications can be included directly on the 
design plans. Typically specifications detail:  
• Construction equipment needs  
• Material specifications and quantities  
• Project sequencing  
• Staging area treatment  
• Site access route treatment 
• Dewatering  
• Other site-specific details such as planting plans, traffic control, infrastructure protection, etc.  
 
Technical Memorandum. The technical memorandum describes the analysis that went into the 
design and details the rationale behind the project approach. If a technical memorandum was 
completed during the preliminary design, this document may be nearly identical with revisions 
that were completed in the final design.  
 
Cost Estimate. The design team should develop an itemized cost estimate based on the design 
and specifications. At this stage, the cost estimate is considered an Engineer’s Opinion of 
Probable Cost based on the project specifications, until contractors bid on the project.  
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Notes on Key Design Issues 
 
While this handbook is not intended as a guide to the scientific and engineering aspects of dam 
removal, some key points to consider in the design include:  
 
• The entire vertical extent of the dam structure should be removed from the stream. Rivers are 

dynamic systems and any solid concrete structure that is left in the bed of a river can 
eventually become a barrier again as river flows cause scour on the downstream side over 
time. In some cases, side abutments are left in place to preserve a historical remnant of the 
structure. In these cases, the hydraulics should be modeled to ensure that the remaining 
abutments do not create a constriction and ultimately scour and cause high flow velocities.  

 
• To effectively restore habitat, simulate the surrounding stream or other nearby healthy 

streams to the extent possible. For example, if the stream channel upstream of the 
impoundment has a slight slope and the channel downstream of the dam has a slight slope, 
then as a general rule, the restored channel through the removed dam should not have a steep 
slope. This will allow whatever species that make use of the more natural sections of the 
stream to also make use of the restored sections.  

 
• Remember, good habitat is messy! Aquatic species need a range of complex habitats at 

different times in the season and for different life stages. Only be “neat and clean” where it is 
necessary for infrastructure protection. Otherwise, vegetate the site extensively and provide 
varying in-stream habitats such as adding wood in the stream or providing variation on the 
stream bed.  

 
• Slowly draining the impoundment during dam removal:  

o Reduces the release of sediment downstream  
o Allows the bed of the impoundment and stream to drain and stabilize  
o Prevents a “wall of water” from crashing downstream and damaging both 

infrastructure and habitat  
This can be accomplished by gradually removing boards from the control structure; slowly 
opening a low-level outlet if one exists; or by cutting incremental breaches into the dam 
structure and letting the water level lower after each increment.  

 
• Carefully consider the need to proactively revegetate land that is exposed by the dam 

removal. While the New England environment is extremely effective at growing vegetation, 
often the first species that take root in exposed land are non-native or invasive species. 

 
 
Construction  
 
Construction is most commonly bid out to qualified contractors. In some cases, town departments 
of public works or partnering corporations have qualified personnel and the appropriate 
equipment to complete some or all of the work. Regardless of who is driving the construction 
equipment, the same team that designed the project should oversee project construction. There are 
very few contractors that have experience with habitat restoration projects and many of the 
nuances of infrastructure protection and habitat construction must be relayed on-site during 
construction.  
 
Construction can cost from about $30,000 upwards.  
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Project Monitoring  
 
Monitoring project results is an important, but often overlooked step in the dam removal process. 
There are two types of monitoring that occur at dam removals. The first is project evaluation to 
determine if the engineering design was constructed properly and that the project is performing 
successfully in terms of infrastructure and public safety concerns. The second is environmental 
monitoring to determine if the project is meeting habitat goals over the long-term.  
 
Project Evaluation  
The contractor and construction manager should complete a project evaluation immediately 
following project completion. However, the project proponent should also complete regular 
project inspections of the site. The proponent can develop a checklist of issues to inspect with the 
assistance of the project design team. The checklist might include a visual assessment of 
vegetation growth, erosion, and scour around infrastructure, such as pipes, retaining walls, and 
abutments.  
 
Environmental Monitoring  
Environmental monitoring involves evaluating changes in ecological, hydrologic, and 
geomorphic parameters to gauge project success and lend insight to future projects. A monitoring 
plan should be developed during the project development phase, as most monitoring parameters 
must be pre-measured prior to project implementation in order to establish pre-project baseline 
conditions. Trained personnel from universities, environmental consulting firms, or scientific 
staff from various nonprofits can complete environmental monitoring activities. In some cases, 
state agencies can provide assistance with project monitoring, such as by evaluating fish 
populations before and after dam removal.  
 
The Gulf of Maine Council has published a Guide to Barrier Removal Monitoring, available at 
www.gulfofmaine.org/streambarrierremoval/. This guide recommends seven critical monitoring 
parameters and outlines methods for each parameter. It also provides data sheets, equipments 
lists, etc. It is important to consider the monitoring needs in the context of the size and scope of 
the project and not develop a monitoring plan that is overly ambitious.  
 
The most basic approach to project monitoring is to develop photo stations to photograph the site 
from the same location repeatedly over time. In addition, there are a number of parameters that 
can be monitored to track the ecological success of a project, and they fall in some broad 
categories:  
 
Ecological response  
 • Evaluate changes in fish, macroinvertebrate, and other aquatic species distributions and 

abundance.  
 • Evaluate vegetation regrowth in exposed lands, particularly assessing invasive and exotic 

species.  
 
River channel response  
 • Evaluate sediment movement, erosion, and habitat structure by surveying channel structure 

and analyzing bed material samples.  
 
Water quality response  
 • Evaluate changes in water quality, including such parameters as water temperature, 

dissolved oxygen, and suspended solids.  
 
Hydraulic response  
 • Evaluate changes in flow velocities as it impacts aquatic species movement and recreational 

boating safety in the river.  
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Frequently Asked Questions  
 
What will the restored river look like?  
The river channel that re-forms or is actively restored after a dam is removed will be a similar 
size and shape as the river upstream and downstream of the former impoundment. Sometimes the 
general shape of the old river channel can be seen in underwater patterns if you look at an aerial 
photograph of the impoundment. Some dams were built to increase the water level in a natural 
lake or pond and that natural lake will be restored after dam removal. Changes to the landscape 
will be more or less dramatic depending on the size the structure, its purpose and the size and 
shape of the impoundment. Renderings showing what the restored river channel will look like can 
help the community to understand likely post-project conditions.  
 
Will there be an increase in flooding?  
Only a small percentage of dams provide flood control benefits and those dams were expressly 
built for that purpose. Most dams do not significantly affect or control downstream flooding and 
therefore their removal will not cause a significant change in flooding downstream. In some 
cases, dam removal can decrease flooding upstream of the dam, and can eliminate a downstream 
hazard by removing the potential for a catastrophic breach of the structure.  
 
Can the dam be used for hydropower production instead of being removed? 
Retrofitting existing small dams to generate electricity is usually not economical. With few 
exceptions, good sites for hydropower development were developed decades ago, so the sites that 
remain are hampered by limited generating capacity and the cost of development, operation, and 
maintenance. Even with economic incentives to develop renewable energy sources, the 
economics of many dam sites remain marginal. The cost of repairs to an existing dam to meet 
current safety standards can be prohibitive, in addition to the cost of the new infrastructure 
necessary for energy production. In most cases, the community, public safety, economic and 
ecological value of removing the dam will outweigh the societal benefits provided by the 
relatively small amount of energy. 
 
How long will it take the impoundment to revegetate?  
Depending on the time of year, revegetation of the sediment behind a dam begins within weeks of 
exposure to sunlight. It is important to keep an eye on invasive plants such as purple loosestrife 
and Japanese knotweed during the first growing season, so that native plants can grow and out-
compete unwanted species.  
 
What happens to the fish and wildlife that were in the impoundment?  
Dams create artificial habitat by impounding water and altering river function. Impoundments 
trap sediment and create stagnant conditions with warmer water than the rest of the river system. 
Generally, much of the wildlife that uses an impoundment such as birds and turtles will quickly 
adapt to restored river conditions. Rivers typically provide more habitat variety and conditions for 
native species. Fish will be able to move upstream and make use of the full river for their life 
cycle. The restored river may also help bring back cold water fisheries such as trout, and will 
allow anadromous fish such as Atlantic salmon to use the river for spawning. While the fishery 
will certainly change, a greater variety of fish and fishing opportunities is likely to result.  
 
What about all the sediment behind the dam?  
One of the first steps in designing a dam removal is to assess the quality and amount of sediment 
behind a dam. If the sediment is contaminated, precautions will be necessary for removal and 
disposal or in-situ capping. Dredging of sediment is not always necessary during a dam removal 
and not all sediment that was trapped by the dam will flush downstream during removal. 
Typically a combined approach is taken of removing some sediment and stabilizing the rest 



 22 

through active revegetation and bioengineering. Sediment impacts below the dam are generally 
temporary and the river quickly readjusts to its new configuration. Bioengineering and stream 
channel reconstruction can help stabilize sediments in the former impoundment.  
 
Will there be wetland impacts?  
The wetland habitat behind a dam will change when the dam is removed. Depending on the 
surrounding topography, deep water marsh may become shallow marsh or wet meadow. Habitats 
such as red maple swamp may return. Rivers are also wetlands, and riparian areas have important 
habitat functions. While the total wetland area may change, the function of the natural ecosystem 
will be improved. Usually wetlands above a dam are not self-sustaining (they are sustained by a 
human-made structure that must be maintained) and will gradually fill with sediment over time.  
 
What if the owner just breaches the dam?  
A dam owner may be required by the Dam Safety Office to open the gates, breach, or lower the 
dam for safety reasons. This action removes the pressure from impounded water on the structure 
to prevent a catastrophic failure. Many dam owners may not have the financial means to fully 
remove a structure and will leave the structure in the stream. Open gates can clog with debris and 
water can re-impound behind the structure creating an unstable habitat and safety concerns. 
Breached structures can also continue to be passage barriers to fish, especially at low flows, and 
do not allow for full channel recovery above the dam. A better option is to fully remove the 
vertical extent of the structure and fully restore the channel and its banks as a natural system.  
 
Who will own the exposed land?  
Because many dams were constructed by mill owners centuries ago, sorting out property 
ownership is not an easy task. A mill owner may have owned a dam and/or mill pond miles from 
the mill itself, and deeds for the dam may not always be attached to surrounding properties. 
Deeds and titles for the specific dam and/or legislative acts that provide for creating reservoirs 
will often show who owns the impoundment and the land under the water, and often this might be 
the municipality, especially if it is a municipally-owned dam. Whether or not abutters have rights 
to the newly exposed land is something that would have to be sorted out on a case by case basis.  
 
What about property values?  
While the loss of one type of recreational and scenic resource may decrease value to some, to 
others, the restored river, improved water quality, and added open space increases the value of the 
site. Preliminary studies are showing that property values in some cases may actually increase 
long-term following dam removal, but every case is site-specific.  
 
Is the dam historic?  
There are more than 14,700 dams in New England. Some of these dams and their associated mills 
provide examples of early industrial history. Some community members will feel a certain 
amount of attachment to dams for their historic significance, while others will feel that the true 
history is a free flowing river. Any project that receives federal funding or requires a federal 
permit will be required to evaluate the history of the site. Historic mitigation has been done at 
many dam removals, often by taking historic grade photographs, installing interpretive signage, 
preserving associated mill buildings, or by leaving a component of the dam.  
 
Is there money available to help remove the dam?  
There are several sources of federal and other funding available for dam removal, depending on 
the amount and type of habitat being restored. Rivers are a public resource, so there are many 
parties interested in habitat restoration.  
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Is my project within endangered Atlantic salmon habitat? 
 
In 2009, the Gulf of Maine Distinct Population Segment of Atlantic salmon were listed as an 
endangered species under the Endangered Species Act. This area was divided into three separate 
Salmon Habitat Recovery Units (SHRU) located in the Merrymeeting Bay, Penobscot and 
Downeast watersheds of Maine.  The management units extend from the Androscoggin River 
watershed east to the Denny’s River watershed.  A map of the area can be viewed here:  
http://www.nero.noaa.gov/prot_res/altsalmon/conservationplan/watersheds.html 
 
Is there permitting or funding assistance available for dam removals within Atlantic salmon 
habitat recovery units? 
 
NOAA Fisheries is developing a General Conservation Plan that will assist non-hydro dams with 
incidental take permits.  For qualified applicants, there may also be funding available to help with 
dam removal.  The General Conservation Plans promote long-term conservation efforts through 
the implementation of various methods designed to improve fish passage; thereby, enabling 
Atlantic salmon to reach freshwater spawning and rearing areas, critical to their survival. Because 
the General Conservation Plan will meet the regulatory and statutory requirements of the ESA, it 
will effectively streamline the Incidental Take Permit process for qualified small dam owners.  
Addition information on the general conservation plan can be found here: 
http://www.nero.noaa.gov/prot_res/altsalmon/conservationplan/index.html 
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Finding Additional Assistance 
 
Maine 
 
Slade Moore, Maine Coastal Program 
slade.moore@maine.gov 
207-624-6225 
 
Matt Bernier, NOAA Restoration Center 
matthew.bernier@noaa.gov 
207-866-7409 
 
Tara Trinko Lake, NOAA Fisheries 
tara.trinko@noaa.gov 
207-866-4238 
 
Dan Kircheis, NOAA Fisheries 
Dan.kircheis@noaa.gov 
207-866-7320 
 
Landis Hudson, Maine Rivers 
landis@mainerivers.org 
207-847-9277 
 
John Burrows, Atlantic Salmon Federation 
john@asf.comcastbiz.net 
207-725-2833 
 
Jeff Reardon, Trout Unlimited 
jreardon@tu.org 
207-622-2273 
 
Tin Smith, Wells National Estuarine Research Reserve 
tsmith@wellsnerr.org 
207-646-1555 x119 
 
Regional Contacts 
 
Brian Graber, American Rivers 
bgraber@americanrivers.org 
413-585-5698 
 
Amy Singler, American Rivers 
asingler@americanrivers.org 
413-584-2183 
 
In addition, the national Dam Removal Clearinghouse provides a wealth of additional information 
and project examples from around the country:  
http://wrca.library.ucr.edu/CDRI/ 
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1.0 Introduction 

1.1 Introduction 

Section 1 presents a summary of the overall feasibility study including purpose, scope, and background as 

well as the Feasibility Study Report (FSR) organization. 

1.2 Purpose 

On behalf of Sonoma Water, McMillen Jacobs Associates (McMillen Jacobs) was retained to complete a 

high-level feasibility study of potential alternatives for capital modifications of the Potter Valley Project 

(PVP).  That project is undergoing relicensing, which began in April 2017.  The feasibility analysis 

addresses four of the potential alternatives that stakeholders have proposed for the Federal Energy 

Regulatory Commission’s (FERC) consideration in this proceeding.  These include maintenance of 

existing facilities without significant capital modification, modification of such facilities to improve fish 

passage for anadromous fish in the Eel River, and full project decommissioning. 

1.3 Scope 

A range of capital modification alternatives has been addressed including alternatives associated with 

complete decommissioning of facilities within the PVP study area. The scope of work for the combined 

tasks addressed in the Scope of Services agreement includes developing conceptual design alternatives for 

existing upstream/downstream fish passage facilities at Cape Horn Dam as well as potential 

upstream/downstream facilities at Scott Dam.   

1.4 Background 

The study dams are located within Mendocino (Cape Horn Dam) and Lake (Scott Dam) counties and are 

owned and operated by Pacific Gas and Electric Company (PG&E).  The PVP, FERC No. 77, dates to the 

early 1900s with the construction of Cape Horn Dam (1908 completion) followed by Scott Dam (1922 

completion).  The PVP was first licensed as a hydroelectric plant in 1922 by the Federal Power 

Commission (precursor to FERC).  PG&E acquired the PVP from Snow Mountain Water and Power in 

1930 and assumed the FERC license. The original license expired in 1972 and after a series of 

environmental reviews involving primarily water flow impacts to anadromous salmonids in the Eel River, 

FERC issued the current PVP license, which covers operations through April 14, 2022. 

1.5 Report Organization 

This FSR is a record of conceptual design alternatives for potential capital modifications to Cape Horn 

and Scott dams.  The FSR is intended to document the conceptual design alternatives development and 

evaluation process. The major report sections are described in Table 1-1. 
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Table 1-1.  Major Report Sections and Purpose 

Section Description Purpose 

1 Introduction Outlines the purpose of the report, scope of work, 
project background, and report organization. 

2 Pertinent Data Summarizes the existing available pertinent data for 
biological and engineering disciplines as well as 
watershed and hydrologic criteria. 

3 Alternatives Development Presents the development of alternatives for capital 
modifications including general descriptions, major 
components, and anticipated operations. 

4 Alternatives Evaluation Presents evaluation criteria and evaluation based on 
biological effectiveness, constructability, 
environmental impacts, operation, design flexibility, 
construction sequencing, cost, schedule, advantages 
and disadvantages. 

5 Conclusions and 
Recommendations 

Presents the conclusions and recommendations 
based on the analysis completed within the feasibility 
study. 

6 References Lists the references used during the study. 

Appendix A Supplemental Data Presents supplemental and supporting data used for 
alternatives development. 

Appendix B Feasibility Level Sketches of 
Alternatives 

Presents the feasibility-level sketches that have been 
prepared for each alternative. 
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2.0 Pertinent Data 

2.1 Introduction 

Section 2 presents a general description of the Eel River Basin (Figures 2-1 and 2-2), overview of the 

existing project area, summary of data sources used to obtain information, and available pertinent data 

used to support the conceptual alternatives development. 

2.2 Existing Project Description 

The focus of this study is on the upper main stem Eel River and involves two existing dams and 

associated reservoir storage facilities owned and operated by PG&E: 

▪ Cape Horn Dam/Van Arsdale Reservoir 

▪ Scott Dam/Lake Pillsbury 

Major design features of each dam and associated reservoir are provided in Table 2-1. 

Table 2-1.  Potter Valley Project Design features; Cape Horn Dam/Van Arsdale Reservoir 
 and Scott Dam/Lake Pillsbury, Eel River Basin 

Feature Cape Horn Dam Scott Dam 

Impoundment Van Arsdale Reservoir Lake Pillsbury 

Dam Height (ft.) 96 130 

Dam Length (ft.) 515 805 

Top Elevation 
(ft. above sea-level) 

1,519 1,838.5 

Spillway Elevation 
(ft. above sea-level) 

1,490.3 1,818.3 

Top of Water Supply Pool 
(ft. above sea-level) 

1,490.3 1,828.3 

Upstream Watershed Area 
(square miles) 

345 298 

Total Reservoir Capacity 
(acre-feet; 1983 estimate) 

700 80,560 

Maximum Surface Area (acres) 163 2,003 

Mean Reservoir Depth (ft.) 4.3 40.2 

Source: FERC, 2000 

As noted in Section 1.4, the PVP was initiated in the early 1900s with the construction of Cape Horn Dam 

(1908 completion) followed by Scott Dam (1922 completion).  Additionally, a key component to the PVP 

is an 8-foot-diameter, approximately 1-mile-long diversion tunnel, penstock and associated 9.4-megawatt 

(MW) powerhouse. 
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While serving its primary purpose of hydroelectric power generation, the PVP diverts water from the Eel 

River Basin to the headwaters of the Russian River.  Mean annual water diversions to the Russian River 

system vary significantly and are affected by Eel River Basin precipitation.  Water diverted to the Russian 

River Basin is used for multiple purposes including hydroelectric power production, irrigation, recreation, 

aesthetic enhancement, fishery improvement, and municipal water supplies for both Mendocino and 

Sonoma county users.  The PVP provides multi-use benefits to communities and ecosystems in both river 

basins (FERC, 2000). 

2.2.1 Cape Horn Dam/Van Arsdale Reservoir 

The Cape Horn Dam and associated water diversion structures were completed in 1908 by the Snow 

Mountain Water and Power Company (SMWPC).  The facilities operated in a “run-of-river” capacity 

from 1908 until 1922, when Scott Dam was completed.  PG&E acquired SMWPC in 1930 and has owned 

and operated the PVP since then.  

Cape Horn Dam is a concrete gravity and earth-filled structure that impounds the Eel River, forming Van 

Arsdale Reservoir.  The dam is approximately 96 feet in height and has a total length of 515 feet.  Van 

Arsdale Reservoir serves as a forebay for the diversion tunnel leading to the 9.4-MW powerhouse located 

on the headwaters of the east branch (fork) of the Russian River.  Van Arsdale Reservoir has a maximum 

surface area of approximately 163 acres and a mean depth of approximately 4.3 ft (FERC, 2000). 

Cape Horn Dam currently has both juvenile and adult fish passage facilities (see Appendix A, Figures A-

1 and A-2), broodstock collection capabilities, and screened intake systems (diversion tunnel) to prevent 

fish entrainment.  A 63-foot-high concrete pool-and-weir fish ladder allows anadromous fish access to 

main stem (~ 12 miles) and tributary spawning habitats between the two dams (FERC, 2000).  Species 

diversity and facility fish count information is provided in Section 2.4.2 (below).   

2.2.2 Scott Dam/Lake Pillsbury 

Construction of Scott Dam was initiated in 1920 and completed in 1922. Lake Pillsbury, the resulting 

storage reservoir behind Scott Dam, began to fill in 1922 with an original water storage capacity of 

approximately 94,400 acre-feet (Porterfield and Dunnam, 1964). 

Scott Dam is a cyclopean concrete, ogee gravity dam that is approximately 130 feet in height with a total 

length of 805 feet (see Appendix A, Figure A-3).  Located approximately 12 miles upstream of the Cape 

Horn Dam/Van Arsdale complex, Scott Dam/Lake Pillsbury provides year-round, store-and-release 

operations to manage both flow and temperature at Van Arsdale Reservoir (FERC, 2000).  Scott Dam was 

constructed without any adult/or juvenile fish passage facilities.  

2.3 Data Sources 

The data presented in this section were collected from the Potter Valley Irrigation District website 

(http://pottervalleywater.org/history.html), California Department of Fish and Game (CDFG) biological 

reports, and FERC Project No. 77 relicensing documents.  The majority of the data used in the 

development of these conceptual alternatives was obtained from the following sources: 
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▪ Available as-built drawings for Cape Horn and Scott dams and associated facilities 

▪ Eel River stream flow data 

▪ CDFG Recovery Strategies (CDFG, 2004) 

▪ FERC Project No. 77 Final Environmental Impact Statement (EIS; FERC 2000) 

2.4 Pertinent Data 

Pertinent data for the PVP include selected as-constructed drawings and anadromous fish count data. 

These items are described in additional detail below.  Hydrology information specific to the PVP is 

provided in Section 2.5.2.  

2.4.1 As-constructed Drawings 

Limited as-constructed drawings for the existing dams illustrated the basic plan and arrangement of each 

facility as well as a representative section through the dams.  Basic layout and orientation of the fish 

passage facilities at Cape Horn Dam were also utilized.  Though limited in scope, the available as-

constructed drawings provide sufficient data to complete the initial feasibility level alternatives 

development and analysis.  If the identified alternatives are advanced to a more detailed analysis, a more 

comprehensive package of as-constructed drawings will be required that illustrate the specific structural, 

mechanical, and geotechnical design aspects of the existing dams and projects.  The analysis presented in 

this report focused on the existing dams and their related facilities.  A detailed review and analysis of the 

diversion tunnel, powerhouse, and conveyance and storage facilities within the PVP were not required for 

this feasibility analysis, so as-constructed drawings were not requested for these facilities. 

2.4.2 Fish Counts 

The FERC Final Environmental Impact Statement (FERC, 2000) provides a detailed list of 30 different 

fish species that exist within the PVP area.  The primary focus of this feasibility study is to address 

current and conceptual fish passage facilities for three key anadromous salmonid species that occur in the 

study area: 

▪ Chinook Salmon Oncorhynchus tshawytscha; fall-run 

 U.S. Endangered Species Act (ESA) status: Threatened 

▪ Coho Salmon O. kisutch; winter-run 

 ESA status: Threatened 

▪ Steelhead Trout O. mykiss 

 ESA status: Threatened 

In addition to the key listed salmonid stocks in the study area, current and future feasibility studies should 

continue to address an important anadromous non-salmonid present in the study area: 

▪ Pacific Lamprey Lampetra tridentata / Entosphenus tridentatus  
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Although currently not listed under the ESA, Pacific Lamprey remain an important native fish species to 

Pacific Northwest ecosystems and are an important subsistence and ceremonial species for Native 

American tribes throughout the region. 

Anadromous adult salmonid trapping and escapement data were obtained from online CDFG sources and 

the most recent 10-year dataset for Chinook and steelhead returning to the Van Arsdale Fisheries Station 

is summarized in Appendix A (see Figure A-4 and Table A-1). 

If the feasibility study results in recommendations to replace or modify existing facilities or to construct 

new fish passage facilities, current biological criteria standards as provided by NOAA and/or CDFG will 

be applied.  Appendix A provides general biological design criteria (Table A-2) and target species 

information (Table A-3).   

2.5 Eel River Basin Description 

The study area is located within the upper main stem Eel River in northwestern California (Figure 2-1). 

2.5.1 Watershed Description 

The Eel River (Eel) enters the Pacific Ocean approximately 14 miles south of Eureka, California, and is 

the third largest river system in California, with a watershed encompassing approximately 3,684 square-

miles within the counties of Colusa, Glenn, Humboldt, Lake, Mendocino, and Trinity.  The total 

watershed contains approximately 3,448 miles of streams with an estimated mean annual discharge of 

approximately 6 million acre-feet (CDFG, 2004).  The annual hydrograph for the study area in the upper 

Eel generally peaks in January and February and is lowest from July through September (FERC, 2000). 

2.5.2 Hydrology 

Scott Dam and Cape Horn Dam have drainage areas of 290 square-miles and 349 square-miles, 

respectively, as illustrated in Figure 2-2.  There are two main U.S. Geological Survey (USGS) gaging 

stations, one located downstream of each dam.  The gage downstream of Scott Dam (USGS 11470500) 

has collected flow data since 1922, with 93 annual peak streamflow data points.  The gage downstream of 

Cape Horn Dam (USGS 11471500) has collected flow data since 1909, with 105 annual peak streamflow 

data points.  A flood frequency analysis in accordance with Bulletin 17B was performed for each gage to 

estimate the peak flow for a given annual return flood, as presented in Table 2-2.  Plots of the Bulletin 

17B statistical analysis for Scott Dam and Cape Horn Dam are in Figures 2-3 and 2-4.   
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Figure 2-1.  Potter Valley Project Study Area; Eel River Basin, California 

 

Figure 2-2.  Cape Horn Dam and Scott Dam Watersheds 
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Table 2-2.  Bulletin 17B Statistical Analysis of USGS Gages 

Percent 
Chance 

Exceedance 

Annual Return 
Frequency 

(years) 

d/s Scott Dam 
Bulletin 17B Peak Flow 

Analysis 
(cfs) 

d/s Cape Horn Dam 
Bulletin 17B Peak Flow 

Analysis 
(cfs) 

99.0 1.01 195.6 703.5 

95.0 1.05 828.2 1,885.9 

90.0 1.11 1,623.3 3,035.5 

80.0 1.25 3,364.0 5,164.5 

50.0 2 10,560.3 12,510.3 

20.0 5 24,535.4 25,739.8 

10.0 10 34,262.8 35,329.8 

5.0 20 42,978.1 44,566.7 

2.0 50 52,876.8 56,175.5 

1.0 100 59,199.7 64,466.8 

0.5 200 64,615.3 72,318.4 

0.2 500 70,553.4 82,013.7 

cfs = cubic feet per second 

 

 

Figure 2-3.  Scott Dam Bulletin 17B Peak Flow Analysis 
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Figure 2-4.  Cape Horn Dam Bulletin 17B Peak Flow Analysis 
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3.0 Alternatives Development 

3.1 Introduction 

Section 3 outlines the alternatives evaluated for the feasibility study for potential modifications to PVP 

facilities.  Alternatives evaluated provide a wide range of potential options, ranging from improvements 

to conventional fish passage conditions to full project decommissioning for both Cape Horn and Scott 

dams.  A basic description of the identified alternatives is presented in Section 3 with the subsequent 

evaluation of each alternative presented in Section 4. 

3.2 General Approach and Objectives 

As presented in Section 1, the feasibility analysis is intended to provide a high-level study of potential 

modifications to Cape Horn and Scott dams.  The alternatives range from simply maintaining and 

operating the existing facilities with minimal improvements to full dam removal and decommissioning.  

The general approach to identifying and developing alternatives consisted of the following: 

▪ Identify basic options for Cape Horn Dam. 

▪ Identify basic options for Scott Dam. 

▪ Develop alternatives that consist of combinations of options for each dam. 

As a starting point, a baseline facilities alternative was established that consists of maintaining the 

existing dams and facilities in their current configurations and operations.  The minimum required level of 

improvements required to maintain operations was identified to establish the minimum capital investment 

cost for each alternative.  From the baseline alternative, additional alternatives were developed that range 

from incremental increases in fish passage facilities to full dam removal and decommissioning.  This 

approach provides a full range of potential capital modification alternatives and the associated capital 

investment costs.  A basic description of the options identified for each dam is presented in the following 

paragraphs, followed by descriptions of the Project Alternatives. 

3.3 Dam-Specific Options 

Table 3-1 presents a summary of the dam-specific options identified for Cape Horn Dam and Scott Dam.  

A brief description of each option is presented in the following paragraphs.  The drawings that illustrate 

each of the basic option features are indicated in Table 3-1 and are included in Appendix B. 

Table 3-1.  Summary of Project-Specific Options 

Option 
No. Description 

Reference 
Drawing No. 

 Cape Horn Dam  

 Baseline CH-BL-1 

A Improve Upstream Fish Passage CH-A-1 

B Improve Downstream Fish passage CH-B-1 
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Option 
No. Description 

Reference 
Drawing No. 

C Partial Decommissioning CH-C-1 

D Full Decommissioning with Sediment Management CH-D-1 

E Full Decommissioning with Sediment Removal CH-E-1 

 Scott Dam  

 Baseline SD-BL-1 

A Provide Upstream Fish Passage  

A1 Volitional Fish Ladder SD-A1-1.1, -1.2 

A2 Trap and Haul SD-A2-1.1, -1.2 

B Provide Downstream Fish Passage  

B1 Corner Collector SD-B1-1.1 

B2 Floating Surface Collector SD-B2-1 

B3 Tributary Collector SD-B3-1 

C Partial Decommissioning SD-C-1 

D Full Decommissioning with Sediment Management SD-D-1 

E Full Decommissioning with Sediment Removal SD-E-1 

 

3.3.1 Cape Horn Dam 

The existing dam is fitted with both upstream and downstream fish passage facilities.  The existing fish 

ladder provides upstream fish passage to the existing fish hatchery and habitat located between Cape 

Horn Dam and Scott Dam.  For the options outlined below, it was assumed that the existing fish passage 

facilities would be modified to address potential operation, maintenance, or fish passage improvements, 

but full replacement would not occur.  

Baseline Option 

The baseline option consists of maintaining the basic configuration and operation of the existing Cape 

Horn Dam facilities.  This would include the fish ladder, intake and fish screen, and dam.  With this 

option, water would continue to be diverted to the Potter Valley powerhouse for generation and 

subsequent delivery to the Potter Valley Irrigation District or release to the East Fork of the Russian 

River.  With the baseline option, minimal modifications to the existing structures would be implemented 

to ensure reliable operation and address potential dam safety issues.  These modifications may include 

repairing damaged concrete, replacing aging gates and mechanical systems, and upgrading the electrical 

and instrumentation systems.  The basic system components at Cape Horn Dam associated with the 

Baseline Option are illustrated on drawing CH-BL-1 (Appendix B). 

Option A – Improve Upstream Fish Passage 

The existing fishway located on the left abutment of the dam currently provides reliable upstream fish 

passage conditions.  After the original construction, the upstream fishway was modified to improve the 

fishway entrance and lower fishway level as well as the water release structures at the dam.  Option A 
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consists of implementing modifications to the existing fishway to optimize the fishway operation and 

extend the facility life to a minimum period of 30 years.  The anticipated modifications include repairing 

deteriorated concrete, replacing aging mechanical systems, upgrading the electrical and instrumentation 

systems, and improving hydraulic flow conditions within the ladder, if required.  With this option, the 

current operation and diversions to the Potter Valley Powerhouse would be maintained.  Water in excess 

of the Potter Valley Project’s capacity would be spilled over the dam.  The basic system components at 

Cape Horn Dam associated with Option A are illustrated on Drawing CH-A-1 (Appendix B). 

Option B – Improve Downstream Fish Passage 

With this option, the existing intake and fish screen would be modified to optimize operation and 

reliability.  The existing screen structure has experienced structural integrity issues that impact the ability 

to operate at higher flows during heavy debris periods.  With this option, the structural support system 

would be modified to increase the structural capacity and improve system reliability.  The mechanical air 

burst system used to clean the fish screens has also experienced issues.  This system would be upgraded 

to provide a more frequent cleaning cycle and reliable monitoring systems.  Additional modifications to 

the electrical and instrumentation systems would also be provided to ensure effective monitoring and 

incorporation of systems to protect the screen structure during very large debris load conditions.  The 

existing upstream fishway structure was assumed to be maintained in its current configuration.  No 

improvements to the fishway structure were included with Option B.  With this option, the current 

operation and flow diversions to the Potter Valley Powerhouse would be maintained.  Water in excess of 

the Potter Valley Project’s capacity would be spilled over the dam.  The basic system components at Cape 

Horn Dam associated with Option B are illustrated on Drawing CH-B-1 (Appendix B). 

Option C – Partial Decommissioning 

Option C consists of partial decommissioning of Cape Horn Dam.  The existing dam, intake and fish 

screen, and upstream fishway would be maintained with minimal improvements to ensure reliable 

operation.  The primary decommissioning element associated with this option would be modifying flow 

diversions to provide additional flows in the Eel River during critical upstream and downstream fish 

migration periods.  During these periods, the flow diversions to the Potter Valley Powerhouse would be 

reduced.  The existing fishway structure would continue to provide upstream fish passage over the dam.  

Similarly, the existing intake and screen would screen fish from entering the diversion tunnel.  The basic 

system components at Cape Horn Dam associated with Option C are illustrated on Drawing CH-C-1 

(Appendix B). 

Option D – Full Decommissioning with Sediment Management 

For the purpose of this analysis, full decommissioning would consist of removal of Cape Horn Dam and 

restoration of the natural river flows.  The intake structure, fish ladder, and all associated features would 

be removed.  The diversion tunnel would be plugged on both ends and the powerhouse removed.  The 

natural river channel would be re-established upstream and downstream from the dam site providing 

natural fish passage through the project reach.  The remaining sediment would be stabilized within the 

channel using natural systems and replanting the riparian river zones.  It may be possible to dispose of the 

demolished concrete and earth material on the overbank areas on the right bank of the dam.  The ability to 

divert flows would be eliminated with Option D.  The basic system components at Cape Horn Dam 

associated with Option D are illustrated on Drawing CH-D-1 (Appendix B). 
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With the full decommissioning option, the existing fish hatchery water supply and fishway would be 

impacted.  This would require that the lower fishway section be maintained and a new water supply intake 

and pipeline be constructed to provide flow to the hatchery.  Alternatively, the hatchery could be 

decommissioned. 

Option E – Full Decommissioning with Sediment Removal 

This option is identical to Option D with the addition of sediment removal from the reservoir.  The 

accumulated sediment would be excavated and transported to the overbank areas on the right abutment of 

the dam.  The material would be placed, then stabilized through vegetation erosion protection measures.  

Due to the higher flow velocities that pass through the project reach during the spring, the amount of 

sediment within the reservoir is relatively small.  Consequently, removal and disposal of this material in 

the river overbank areas would be feasible.  The basic system components at Cape Horn Dam associated 

with Option E are illustrated on Drawing CH-E-1 (Appendix B). 

3.3.2 Scott Dam 

Baseline Option 

The baseline option consists of maintaining the existing dam in its current configuration.  No fish passage 

facilities would be provided with the baseline option.  Upgrades to the existing dam facilities including 

the spillway gates, dam safety improvements, and the low level outlet completion would provide a fully 

functional dam facility with minimal capital investment for the anticipated 30- to 50-year project life.  

The basic system components at Scott Dam associated with the Baseline Option are illustrated on 

Drawing SD-BL-1 (Appendix B). 

Option A – Provide Upstream Fish Passage 

Two basic options were identified for upstream fish passage.  Option A1 consists of a volitional fish 

ladder located on the left abutment of the dam.  The ladder would be designed to allow upstream fish 

migrants to freely move over the dam.  Because the reservoir elevations vary throughout the year, a pump 

station would be required to pump water to the fish ladder exit to maintain year-round operation.  Fish 

would pass over a false weir and then be conveyed to the reservoir via a flume or pipe.  An alternative to 

this option would be to maintain a constant reservoir elevation during the upstream migration periods; this 

alternative would restrict the ability to release flows for downstream use.  The basic system components 

at Scott Dam associated with Option A1 are illustrated on Drawings SD-A1-1.1 and SD-A1-1.2 

(Appendix B). 

Option A2 consists of a conventional trap-and-haul facility.  With this option, the facility consists of a 

fishway entrance in the dam tailrace, a water supply, fishway to bring fish up to a holding pool, a sorting 

area, and truck loading.  Fish would migrate up the fishway to the holding pool where they would be 

sorted, then loaded onto a transport truck for upstream transport and release.  The water supply would be 

located on the upstream side of the dam with a penetration through the dam for a water supply pipe.  A 

screened intake would be provided in the reservoir, fitted with an air burst system for routine cleaning.  

The basic system components at Scott Dam associated with Option A2 are illustrated on Drawings SD-

A2-1.1 and SD-A2-1.2 (Appendix B). 
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Option B – Provide Downstream Fish Passage 

The options identified for downstream fish passage include Option B1 – Corner Collector, Option B2 – 

Floating Surface Collector, and Option B3 – Tributary Collector.  Option B1 would consist of a floating 

collector or tower with multiple entrances located on the right abutment of the dam.  The system would be 

designed to collect downstream migrants as the reservoir level fluctuates.  The fish would then be directed 

to a floating holding facility and hopper for downstream transport and release, or directed to a fish return 

pipeline.  The basic components of Option B1 are illustrated on Drawings SD-B1-1.1 and SD-B1-1.2 

(Appendix B). 

Option B2 would consist of a floating surface collector (FSC) similar to those installed at the Baker River 

hydroelectric projects, Swift Dam, and the North Fork Dam in the Pacific Northwest.  As shown on 

Drawing SD-B2-1, this option consists of improving the existing log boom to maximize debris exclusion 

and installing a barrier net designed to guide downstream fish migrants to the mouth of the FSC. The FSC 

structure would consist of a fish screen, holding raceways, transport tanks, and a series of pumps used to 

create an attraction flow and return the pumped flow to the reservoir.  A floating dock would be installed 

on the left abutment of the dam along with a jib crane located at the top of the dam.  The dock and crane 

would be used to provide access and the mechanical systems to lift the transport fish tanks from a work 

boat to the top of the dam for subsequent transfer to a truck.  The fish tanks would then be transported to a 

downstream location to release fish.  A photograph of the Upper Baker Lake floating collector is 

presented in Appendix A, Figure A-5. 

Option B3 would consist of a tributary collector, either fixed or floating, located on the major tributaries 

entering the reservoir (see Drawing SD-B3-1).  A fish screen would be used to guide downstream 

migrants to a holding raceway where they would then be crowded into a fish hopper and transported on 

trucks for downstream release.  In general, the tributary collectors would be very similar to the FSC 

except smaller in scale.  Their installation near the upstream end of the reservoir would be intended to 

minimize fish losses within the reservoir itself during the outmigration period.  A prototype tributary 

collector was constructed and tested at the Cougar Dam reservoir by the U.S. Army Corps of Engineers 

(USACE).  An illustration of this option is presented in Appendix A, Figure A-6.   

Option C – Partial Decommissioning 

With this option, Scott Dam would be partially decommissioned with dam removal down to the spillway 

crest.  An overflow spillway would extend across the entire dam crest with all water releases routed over 

the spillway.  The low-level outlet would be maintained to provide full draining of the reservoir if 

required.  The primary reason for this option would be to minimize sediment removal from the reservoir.  

Over 20,000 acre-feet of sediment has deposited in the reservoir since the dam’s construction.  Removal 

of this sediment could impact downstream fish habitat as well as overwhelm and bury the Van Arsdale 

Reservoir and Cape Horn Dam facilities.  The basic system components at Scott Dam associated with 

Option C are illustrated on Drawing SD-C-1 (Appendix B). 

Option D – Full Decommissioning with Sediment Management 

This option would consist of full decommissioning and dam removal.  The existing dam, low level intake, 

valve house, and related structures would be completely removed.  A new river channel would be 
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established through the reservoir area and would be excavated through the reservoir with the material 

disposed of in the river overbank areas.  The remaining sediment would be maintained within the 

reservoir.  This would require selected excavation to bench and stabilize the deposited materials.  Both 

structural and vegetative erosion control measures would be required to provide effective stabilization of 

the sediment.  However, it could still be expected that some of this material would be eroded and 

transported downstream during large flood events. The basic system components at Scott Dam associated 

with Option D are illustrated on Drawing SD-D-1 (Appendix B).    

Option E – Full Decommissioning with Sediment Removal 

This option is identical to Option D except for the addition of sediment removal from the reservoir and 

disposal.  This option was developed to attempt to define the estimated cost associated with sediment 

removal from the reservoir area.  The original storage capacity of Lake Pillsbury was listed as 94,400 

acre-feet (Porterfield and Dunnam, 1964).  In 2006, the estimated remaining storage was approximately 

74,993 acre-feet (USGS, 2008).  Current sediment deposition rates in the reservoir are estimated at 230–

280 acre-feet per year (FERC 2000), which results in an estimated total sediment deposition of 

approximately 21,607 acre-feet.  This corresponds to a volume of 34 million cubic yards of sediment 

behind Scott Dam.  Option E was identified to represent the potential cost associated with removing the 

sediment within the reservoir.  This option is not considered feasible due to the sheer volume of material 

that would need to be excavated and transported to an offsite disposal site. The basic system components 

at Scott Dam associated with Option E are illustrated on Drawing SD-E1-1 (Appendix B).  

3.4 Project Alternatives 

Using the options developed for Cape Horn and Scott dams, project alternatives were developed to 

represent the full range of potential capital modification alternatives for the PVP as a whole.  A baseline 

alternative consisting of maintaining the current project operations with minimal improvements was used 

as the starting point for comparison of subsequent alternatives.  The subsequent alternatives represent 

combinations of specific options for each dam.  Table 3-2 presents a summary of the alternatives 

considered.  These alternatives are not intended to be fully inclusive of all possible alternatives; rather, 

they represent alternatives ranging from maintaining current operations through complete dam removal 

and project decommissioning.  A brief description of each alternative is presented in the following 

paragraphs.  Full descriptions of each project-specific option are presented in the previous paragraphs.  A 

high-level evaluation of the alternatives is presented in Section 4. 

Table 3-2.  Summary of Project Alternatives 

Alternative 
No. Description 

Reference 
Drawing No. 

 Baseline  

 Cape Horn Dam – Baseline Option CH-BL-1 

 Scott Dam – Baseline Option SD-BL-1 

   

1 Provide Volitional Fish Passage  

 Cape Horn Dam – Option A – Improve Existing Fish Ladder CH-A-1 

 Cape Horn Dam – Option B – Improve Existing Fish Screen CH-B-1 
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Alternative 
No. Description 

Reference 
Drawing No. 

 Scott Dam – Option A1 – Volitional Fish Ladder SD-A1-1.1, -1.2 

 Scott Dam – Option B1 – Corner Collector SD-B1-1.1, -1.2 

   

2 Provide Fish Passage  

 Cape Horn Dam – Option A - Improve Existing Fish Ladder CH-A-1 

 Cape Horn Dam – Option B - Improve Existing Fish Screen CH-B-1 

 Scott Dam – Option A2 – Trap and Haul SD-A2-1.1, -1.2 

 Scott Dam – Option B1 – Corner Collector SD-B1-1.1, -1.2 

   

3 Partial Decommissioning  

 Cape Horn Dam – Option C – Partial Removal CH-C-1 

 Scott Dam – Option C – Partial Removal SD-C-1 

 Scott Dam – Option A2 – Trap and Haul SD-A2-1.1, -1.2 

   

4 Full Decommissioning with Sediment Management  

 Cape Horn Dam – Option D – Full Removal CH-D-1 

 Scott Dam – Option D – Full Removal SD-D-1 

   

5 Full Decommissioning with Sediment Removal  

 
Cape Horn Dam – Option E – Full Removal with Sediment 
Removal 

CH-E-1 

 Scott Dam – Option E – Full Removal with Sediment Removal SD-E-1 

 

3.4.1 Baseline Alternative 

For this alternative, the Cape Horn and Scott dams would be improved to address major operational or 

safety issues required to ensure an additional 30 years of operations.  The baseline alternative is intended 

to represent the existing facility conditions and operations with minimal improvements to ensure reliable, 

continued operations. 

3.4.2 Alternative 1 – Provide Volitional Fish Passage 

This alternative would consist of providing volitional fish passage for both upstream and downstream fish 

migrants through the project.  For Cape Horn Dam, it was assumed that the existing upstream fishway 

would be improved to optimize fish passage conditions, as described for Option A.  This work could 

include repairing damaged concrete surfaces, replacing aging mechanical equipment, and upgrading the 

electrical/instrumentation systems.  Similarly, the existing fish screen structure located on the intake of 

the diversion tunnel would be improved, as presented in Option B.  The fish screens would require 

structural modifications to improve reliability during heavy debris conditions.  The existing air cleaning 

system would also require upgrades along with the instrumentation system designed to monitor and 

protect the intake and screening systems.  The current operations would be maintained, with the 

diversions to the powerhouse, deliveries to the Potter Valley Irrigation District, and releases to the East 

Fork Russian River. 
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At Scott Dam, Option A1 would be implemented for upstream fish passage.  This option would consist of 

a new volitional fish passage facility located on the left abutment of the dam.  The fishway would allow 

upstream migrants to enter the fishway at the base of the dam and progress upstream to the reservoir.  

Mechanical systems would be required at the fishway exit to accommodate the full range of reservoir 

fluctuations.  Option B1, consisting of a corner collector, would be implemented for downstream fish 

passage.  The corner collector would be located on the right abutment of the dam.  Downstream migrants 

would be collected using a fish screen located within the corner collector.  The screened water would be 

routed to the existing lower outlet structure and valve house.  The amount of flow entering the corner 

collector would be controlled through the existing valve house.  Similar to Cape Horn Dam, the current 

operation of Scott Dam would be maintained, providing stored water for downstream diversion and power 

production at Cape Horn Dam. 

3.4.3 Alternative 2 – Provide Fish Passage 

Alternative 2 is nearly identical to Alternative 1 with the exception that Option A2, a trap-and-haul 

facility, would be provided at Scott Dam instead of the volitional fishway.  The trap-and-haul facility 

would be located on the left abutment of the dam.  Upstream migrants would enter the fishway exit and 

continue up to a holding pool where they would be crowded into a fish hopper, then loaded into a truck 

for upstream transport and release.  The trap-and-haul facility would not require the complicated 

mechanical equipment required to provide volitional fish passage over the full range of reservoir levels.  

The remaining system components as well as system operation would identical to those of Alternative 1.  

3.4.4 Alternative 3 – Partial Decommissioning 

This alternative was developed assuming the Potter Valley Project diversions would be reduced as 

necessary to maintain higher flows within the Eel River during critical fish migration periods.  With this 

alternative, the existing upstream fishway at Cape Horn Dam would be maintained with essentially no 

improvements.  Upstream fish migrants would continue to use the volitional passage route through the 

fishway from the dam tailrace to the forebay.  Similarly, the diversion intake and fish screen would be 

maintained.  For these structures, modifications to improve the structural integrity of the system as well as 

to improve the screen cleaning and monitoring would be made. 

For Scott Dam, Option C, consisting of partial removal of Scott Dam, would be implemented.  This 

consists of removing the existing spillway gates and lowering the spillway to provide essentially an 

overflow spillway section.  A portion of the spillway structure would be lowered to provide a 

concentrated location for downstream migrant passage over the dam into the tailrace.  The primary 

objective of this alternative would be to maintain and stabilize the existing sediment within Lake 

Pillsbury reservoir.  The low-level outlet would be used only for draining the reservoir for dam safety 

purposes, if required.  With the spillway modifications, the dam would operate essentially as a run-of-

river facility. 

3.4.5 Alternative 4 – Full Decommissioning with Sediment Management 

With this alternative, Cape Horn Dam including the dam, diversion intake and screens, and main dam 

section would be removed (Option D).  The upper level of the fish ladder would be removed, but the 

lower level would be maintained to provide fish passage up to the existing fish hatchery.  A new water 
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intake structure and pipeline would be required to deliver water to the fishway and the hatchery.  

Alternatively, the entire hatchery facility could be decommissioned and removed along with the entire 

fishway structure.  The intake structure and fish screen structure would be removed and concrete plugs 

placed in the diversion tunnel.  The powerhouse would also be removed.  Review of aerial photos 

indicates that a possible onsite disposal site may be available on the right abutment upstream from the 

existing dam.  The concrete and earthfill material could be disposed of at this location, with the structural 

steel, mechanical equipment, and electrical debris disposed of at an offsite location.  The river channel 

upstream and downstream from the dam site would be restored to its natural alignment and grade.  

Sediment deposits outside the natural channel alignment would be stabilized and maintained in place.  

Full planting of the riparian and overbank areas would be completed as part of the river channel 

restoration. 

With this alternative, Scott Dam including the dam, low level outlet, and associated structures would be 

removed (Option D).  A new river channel would be excavated through the reservoir.  This would require 

excavation through the large sediment deposits located within the reservoir.  The remaining sediment 

would be stabilized in place and replanted.  When completed, Alternative 4 would provide a fully 

connected river channel from downstream of Cape Horn Dam to upstream of Scott Dam.  With this 

alternative, all ability to divert flows to the Potter Valley Powerhouse would be eliminated. 

3.4.6 Alternative 5 – Full Decommissioning with Sediment Removal 

Alternative 5 is essentially identical to Alternative 4 except that the sediment located in the reservoirs 

above Cape Horn and Scott Dams would be excavated and disposed of in the overbank areas or at an 

offsite location, depending on the reservoir being excavated.  For Cape Horn Dam (Option E), the amount 

of sediment within the existing reservoir is relatively limited.  Excavation and offsite disposal of this 

material would not be as extensive as the excavation that would be associated with Scott Dam.  It is likely 

that the excavated sediment at Cape Horn Dam could be disposed of on the right abutment overbank areas 

within the existing reservoir bank that would be exposed with the dam removal. 

As discussed under Scott Dam, Option E, removal of the sediment within Lake Pillsbury would be very 

costly and is infeasible.  Simply finding an area within the proximity of the reservoir site where this 

amount of material could be placed would be very difficult.  The excavation and transport costs 

associated with removing this material would be excessive.  Alternative 5 was developed to estimate the 

level of effort and the capital cost that would be required to remove the accumulated sediment. 

3.4.7 Alternative 6 – Scott Dam Full Decommissioning with Sediment 
Management and Cape Horn Dam Partial Decommissioning 

Alternative 6 consists of a partial decommissioning of Cape Horn Dam and full decommissioning of Scott 

Dam with sediment management. Under this alternative, the Potter Valley Project diversions would be 

reduced as necessary to maintain higher flows within the Eel River during critical fish migration periods.  

With this alternative, the existing upstream fishway at Cape Horn Dam would be maintained with 

essentially no improvements.  Upstream fish migrants would continue to use the volitional passage route 

through the fishway from the dam tailrace to the forebay.  Similarly, the diversion intake and fish screen 

would be maintained.  For these structures, modifications to improve the structural integrity of the system 

as well as to improve the screen cleaning and monitoring would be made. 
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For Scott Dam, the dam, low-level outlet, and associated structures would all be removed (Option D). The 

existing dam, low level intake, valve house, and related structures would be completely removed.  A new 

river channel would be established through the reservoir area and would be excavated through the 

reservoir with the material disposed of in the river overbank areas.  The remaining sediment would be 

maintained within the reservoir.  This would require selected excavation to bench and stabilize the 

deposited materials.  Both structural and vegetative erosion control measures would be required to 

provide effective stabilization of the sediment.  However, it could still be expected that some of this 

material would be eroded and transported downstream during large flood events. Alternative 6 was 

developed to estimate the level of effort and the capital cost that would be required to maintain the ability 

to divert water to Potter Valley, while at the same time providing volitional fish passage through the 

rehabilitated natural river system upstream of Cape Horn Dam. 
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4.0 Alternatives Evaluation 

4.1 Introduction 

Section 4 presents a general review and evaluation of the alternatives developed and presented in Section 

3.  The evaluation presented in this section is intended to provide a general overview of the challenges 

and risks associated with each alternative. 

4.2 Preliminary Cost Estimates 

4.2.1 General Approach 

The American Association of Cost Engineering (AACE) provides guidelines for development of cost 

estimates for various levels of project definition (see Table 4-1). 

Table 4-1.  American Association of Cost Engineering Guidelines 

 Primary 
Characteristic 

Secondary Characteristic 

 
LEVEL OF 
PROJECT 

DEFINITION 
Expressed as % of 
complete definition 

END USAGE 
Typical purpose 

of estimate 

METHODOLOGY 
Typical estimating 

method 
 

EXPECTED 
ACCURACY 

RANGE 
Typical variation in 

low and high 
ranges (a) 

PREPARATION 
EFFORT 

Typical degree 
of effort relative 

to least cost 
index of 1 (b) 

ESTIMATE 
CLASS 

Class 5 0% to 2% 
Concept 

Screening 

Capacity Factored, 
Parametric Models, 

Judgment or Analogy 

L: -20% to -50% 
H: +30% to +100% 

1 

Class 4 1% to 15% 
Study of 

Feasibility 
Equipment Factored 
or Parametric Models 

L: -15% to -30% 
H: +20% to +50% 

2 to 4 

Class 3 10% to 40% 
Budget, 

Authorization, 
or Control 

Semi-Detailed Unit 
Costs with Assembly 

Level Line Items 

L: -10% to -20% 
H: +10% to +30% 

3 to 10 

Class 2 30% to 70% 
Control or Bid/ 

Tender 

Detailed Unit Cost 
with Forced Detailed 

Take-Off 

L: -5% to -15% 
H: +5% to +20% 

4 to 20 

Class 1 50% to 100% 
Check Estimate 
or Bid/Tender 

Detailed Unit Cost 
with Detailed Take-

Off 

L: -3% to -10% 
H: +3% to +15% 

5 to 100 

Notes: 
(a) The state of process technology and availability of applicable reference cost data affect the range markedly.  The +/- value 

represents typical percentage variation of actual costs from the dost estimate after application of contingency (typically at a 
50% level of confidence) for give scope. 

(b) If the range index value of “1” represents 0.005% of project costs, then an index value of 100 represents 0.5%.  Estimate 
preparation effort is highly dependent upon the size of the project and the quality of estimating data and tools. 

Source: AACE International Recommended Practice No. 17R-97 

For this project, Class 4 cost estimates have been prepared; these are also called feasibility level 

estimates, as defined by AACE International.  This level of estimates is deemed appropriate for the 

feasibility design level, which corresponds to a range of 1% to 15% level of design development.  Class 4 

costs estimates are prepared for several purposes, such as detailed strategic planning, business 
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development, project screening, alternative scheme analysis, confirmation of economic or technical 

feasibility, and preliminary budget approval. 

4.2.2 Basis of Cost Estimates 

McMillen Jacobs developed feasibility level design details for the options outlined in the previous 

sections.  To support the initial cost estimate preparation, past project data were used to determine an 

order-of-magnitude level cost estimate for each option.  To prepare the cost estimates presented herein, 

our specific past project experience was used, along with published costs for constructed fish passage 

facilities.  In addition, dam decommissioning costs were obtained (Oldham, 2009; Randle et al., 2015).  

Table 4-2 presents a summary of the anticipated dam-specific option cost estimates.  Table 4-3 presents 

the cost estimates for the system alternatives comprised of combinations of options identified for each 

dam. 

Table 4-2.  Summary of Preliminary Dam Options Order-of-Magnitude Cost Estimates 

Option 
No. Description 

Construction 
Cost1 

Total Project 
Cost2,3 

 Cape Horn Dam   

 Baseline $1,000,0004 $1,500,000 

A Improve Upstream Fish Passage $2,000,000 $2,600,000 

B Improve Downstream Fish passage $2,000,000 $2,600,000 

C Partial Decommissioning $5,000,000 $6,500,000 

D Full Decommissioning with Sediment Management $30,000,000 $39,000,000 

E Full Decommissioning with Sediment Removal $40,000,000 $52,000,000 

 Scott Dam   

 Baseline $1,000,0004 $1,500,000 

A Provide Upstream Fish Passage   

A1 Volitional Fish Ladder $20,000,000 $26,000,000 

A2 Trap and Haul $10,000,000 $13,000,000 

B Provide Downstream Fish Passage   

B1 Corner Collector $25,000,000 $32,500,000 

B2 Floating Surface Collector $35,000,000 $45,500,000 

B3 Tributary Collector $35,000,000 $45,500,000 

C Partial Decommissioning $10,000,000 $13,000,000 

D Full Decommissioning with Sediment Management $50,000,000 $65,000,000 

E Full Decommissioning with Sediment Removal5 $86,500,000 $112,400,000 

1. Order of magnitude cost estimates based on similar projects at hydroelectric and dam projects. 

2. Estimated construction costs plus engineering, planning, environmental, permitting, and construction management equal Total 
Project Costs.  The construction cost was increased by a factor of 30% to estimate the Total Project Costs. 

3. Level of accuracy is -25/+50 percent for the cost estimates. 

4. Assumed construction value to maintain existing facilities in operation.  Field review and assessment of existing facilities and 
equipment would be required to refine the baseline cost assumptions. 

5. Total Project Cost for Scott Dam Option E was calculated by adding the estimated construction cost for sediment management 
determined by EAG (2018) to the Total Project Cost for Scott Dam Option D. The Construction Cost for Scott Dam Option E was 
then back-calculated by dividing the Total Project Cost for Scott Dam Option E by 130%. 
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Table 4-3.  Project Alternatives Preliminary Cost Estimates 

Alternative 
No. Description 

Total Project 
Cost1,2 

 Baseline $3,000,000 

 Cape Horn Dam - Baseline  

 Scott Dam - Baseline  

   

1 Provide Volitional Fish Passage $63,700,000 

 Cape Horn Dam – Option A  

 Cape Horn Dam – Option B  

 Scott Dam – Option A1  

 Scott Dam – Option B1  

   

2 Provide Fish Passage $50,700,000 

 Cape Horn Dam – Option A  

 Cape Horn Dam – Option B  

 Scott Dam – Option A2  

 Scott Dam – Option B1  

   

3 Partial Decommissioning $32,500,000 

 Cape Horn Dam – Option C  

 Scott Dam – Option C  

 Scott Dam – Option A2  

   

4 Full Decommissioning with Sediment Management $104,000,000 

 Cape Horn Dam – Option D  

 Scott Dam – Option D  

   

5 Full Decommissioning with Sediment Removal $164,400,000 

 Cape Horn Dam – Option E  

 Scott Dam – Option E  

   

6 
Scott Dam Full Decommissioning with Sediment 
Management and Cape Horn Dam Partial 
Decommissioning 

$71,500,000 

 Cape Horn Dam – Option C  

 Scott Dam – Option D  

1. Total Project Costs for each alternative were developed by adding the option costs presented in Table 4-2. 

2. Level of accuracy is -15/+50 percent for the cost estimates. 

4.2.3 Precision of Cost Estimates 

As stated above, a Class 4 cost estimate has been prepared for this project.  Typical accuracy ranges for 

Class 4 estimates are -15% to -30% on the low side, and +20% to +50% on the high side, depending on 
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the complexity of the project, appropriate reference information, and inclusion of an appropriate 

contingency determination.  For this project, a 30% contingency has been applied to the construction 

costs and an appropriate accuracy range of -15% to +50% is assumed by McMillen Jacobs. 

4.3 Evaluation Tools 

Two evaluation tools were developed to aid in the evaluation and comparison of options and subsequent 

formulated alternatives: (1) an evaluation summary table, which outlines the basic advantages, 

disadvantages, beneficial use, and overall cost for each alternative; and (2) an evaluation matrix designed 

to provide a side-by-side comparison of each alternative using a wide range of evaluation criteria.  The 

first step was to prepare the summary evaluation table and matrix for each of the options identified for 

Cape Horn Dam and Scott Dam (see Tables 4-13 and 4-14).  This provides an evaluation of each option 

associated with the specific project, gaining an understanding of the option as it applies to the dam.  A 

comparison of specific options applicable to each dam can be made from this initial evaluation.  The 

evaluation was then repeated considering the alternatives developed for the overall project (see Tables 4-

15 and 4-16).  A brief summary of each of these tools is presented in the following paragraphs. 

4.3.1 Evaluation Summary Table 

Table 4-14 was organized to illustrate the major features of the options, including the following: 

▪ Advantages and disadvantages associated with each option. 

▪ General consideration of the anticipated capital and operation and maintenance costs. 

▪ Comments on a specific feasibility of the option and operational considerations. 

The summary table was completed first for the options identified for each dam.  This provides a clear 

understanding of each option as it relates to the specific dam, as illustrated in Table 4-14.  The analysis 

was then applied to each alternative, as shown in Table 4-16.  As discussed previously, the alternatives 

consist of the site-specific options identified for each dam.  The alternatives analysis was completed 

focusing on the configuration considering both dams and the combined PVP operation. 

4.3.2 Evaluation Matrix 

A range of criteria was developed and organized in a matrix, as illustrated in Table 4-13.  The intent of 

the evaluation matrix is to provide a snapshot comparison of the options and alternatives.  These criteria 

are grouped into major categories designed to capture the alternative’s development and implementation.  

A description of each criterion is presented in the following paragraphs. 

Biological Efficiency 

This criterion presents a measure of the ability of the proposed option to attract, guide, and pass fish over 

the dam.  For upstream fish migrants, measures of success include: far-field attraction, which is the ability 

to attract fish from the river to an area near the fishway entrance; near-field attraction, which represents 

the ability of the fishway entrance flow conditions to bring fish into the fishway; entrance conditions and 

orientation; fishway passage efficiency; and the fishway exit conditions including fallback potential and 
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resting areas.  Similar measures are used for downstream fish passage, which are designed to attract and 

bypass downstream migrants. 

Constructability Challenges 

In some cases, the construction challenges associated with a specific option or alternative can lead to 

elimination of the option or alternative due to insurmountable construction challenges, such as lack of 

space to build a new facility, or geotechnical stability issues.  This criterion (Table 4-4) is intended to 

identify those construction challenges that could lead to such a fatal flaw, which would prevent selection 

of the proposed option or alternative. 

Table 4-4.  Constructability Subcriteria 

Subcriteria Definition 

Space Availability Determines if sufficient space is available to support construction of the project 
features. 

Access Availability Determines if adequate routes are available to access the site and complete 
the project construction. 

Geotechnical Stability Considers potential geotechnical stability issues that could impact the project 
construction such as unstable slopes or unsuitable foundation materials. 

Utilities Available Determines if utilities such as power, water, and sanitary facilities are available 
to support the project construction. 

In Service Date Reflects how quickly the alternative could be implemented and brought online.   

Dewatering 
Conditions 

Considers the potential dewatering issues associated with the site such as 
rock foundation versus a permeable gravel and cobble subsurface. 

 

Environmental Impact – During Construction 

This criterion (Table 4-5) is intended to identify environmental impacts during construction that could 

make the project difficult or costly to construct or difficult to permit.  Similar to the analysis for 

constructability challenges, this analysis is intended to identify potential fatal flaws that would prevent the 

alternative from being implemented.  These criteria would be applied considering only the construction 

phase of the alternative implementation.  Potential long-term, post-construction impacts to these areas are 

presented with the next criteria group. 

Table 4-5.  Environmental Impact during Construction Subcriteria 

Subcriteria Definition 

Riparian Areas Determines if the construction activities would impact existing riparian areas 
within the alternative’s footprint. 

Water Quality Considers potential impacts to Eel River water quality due to construction 
activities. 

Wildlife Determines if wildlife movement and uses would be impacted during 
construction such as access to the creek, forage areas, etc. 
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Subcriteria Definition 

Aesthetics Considers aesthetic impacts by the construction activities and associated 
disturbances. 

 

Environmental Impact – Post-Construction 

Post-construction environmental considerations are important to ensure that project configuration and 

operation have minimal impact to the natural resources and environment.  This criteria group (Table 4-6) 

is designed to identify potential long-term impacts to the same subcriteria presented in the previous 

paragraph. 

Table 4-6.  Environmental Impact Post-Construction Subcriteria 

Subcriteria Definition 

Riparian Areas Determines if riparian areas would be permanently impacted by project 
construction and operation. 

Water Quality Considers if facility operation and maintenance would impact the receiving 
river water quality. 

Wildlife Determines if normal wildlife movement and uses would be impacted by the 
project location, footprint, and operation. 

Aesthetics Considers if the aesthetic value of the project site would be permanently 
impacted by the completed project. 

 

Operational Impact 

The operational criteria (Table 4-7) are intended to capture the potential impacts of operations under the 

option or alternative operation as well as overall general operation complexity and challenges. 

Table 4-7.  Operational Impact Subcriteria 

Subcriteria Definition 

Water Storage Operational requirements to effectively store and release water for 
downstream water uses. 

Sediment Ability to pass sediment loads or sufficient storage allocated for sediment 
accumulations within the reservoir. 

Hydro Generation Ability to maintain operation of the existing powerhouse 

Debris Handling Allows effective debris handling and exclusion from the intake tower. 

Spillway Releases Provides sufficient capacity and simplicity to pass the Probable Maximum 
Flood (PMF) as well as the full range of flood event flows. 

Water Quality Impact of storage releases on downstream water quality in the Eel River. 
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Design Approach 

The design approach criteria (Table 4-8) are intended to determine which options and alternatives would 

be the most successful at developing relatively simple system designs with proven technologies.  In 

general, the increasing level of design complexity could result in higher levels of operation and 

maintenance. 

Table 4-8.  Design Approach Subcriteria 

Subcriteria Definition 

Design Complexity In general, determines how complex the facility design and required controls 
would be to operate the facility. 

Proven Technology Considers if the proposed design has been utilized successfully at multiple full-
scale locations. 

Compatibility with 
Other Facilities 

Considers if the facility components would be compatible with other potential 
uses. 

Flexibility for 
Adaptation Post-
Construction 

Ability to modify the constructed facility based on observed field operating 
conditions and future regulatory requirements.   

 

Cost 

This criteria group (Table 4-9) captures the anticipated capital, operation and maintenance, and overall 

anticipated life of the option or alternative.  The intent of this criteria group is to determine which options 

and alternatives would provide the best value, considering all cost aspects.   

Table 4-9.  Cost Subcriteria 

Subcriteria Definition 

Capital Considers the anticipated level of capital investment including construction, 
engineering, planning, regulatory and permitting, and administration that would 
be associated with the alternative implementation. 

Operation and 
Maintenance (O&M) 

Evaluates the anticipated annual O&M level of effort and associated costs. 

Certainty in Capital 
Estimate 

Risk of site conditions or unknown factors that could result in an increase in 
capital costs.   

Life Span Considers the anticipated project life in years and potential major rehabilitation 
work that would be required during the project life to maintain effective 
operation. 

 

Regulatory and Permitting 

This criterion (Table 4-10) is intended to encompass the anticipated regulatory and permitting effort 

associated with each option and alternative.  As a first step in the evaluation, any fatal flaws that would 

make an alternative unlikely to garner regulatory approval are identified.  Once this initial screening is 

completed, then a ranking specific to the anticipated complexity and duration is made.  Ultimately, the 
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goal of this criterion is to distinguish between those alternatives that might have similar benefits, but to 

identify alternatives that could have significantly more streamlined regulatory requirements. 

Table 4-10.  Regulatory and Permitting Subcriteria 

Subcriteria Definition 

Federal Energy 
Regulatory 
Commission (FERC) 

Considers the anticipated complexity related to obtaining a new FERC license 
or surrendering the license as associated with project decommissioning. 

Federal Determines what level of federal regulatory coordination and permitting would 
be required. 

State Considers what level of state regulatory coordination and permitting would be 
required. 

Local Determines what level of local regulatory coordination and permitting would be 
required. 

 

Safety Risk 

This criteria group (Table 4-11) is intended to capture the inherent safety risk associated with the option 

or alternative as it relates to construction, operation, and overall dam safety. 

Table 4-11.  Safety Risk Subcriteria 

Subcriteria Definition 

During Construction When the facility would be under construction, considers if unique safety 
challenges would be present. 

During Operation Considers if project operation would present unique safety risks to the 
operators or the public. 

Public Potential risk to public safety associated with the project. 

 

Ranking 

A wide range of ranking techniques has been used in the application of an evaluation matrix.  These 

techniques range from quantitative numerical ranking of individual criteria to qualitative general 

evaluation.  Both approaches are designed to provide a comparison of the identified alternatives to 

support selection of a preferred alternative.  For this feasibility study, the qualitative approach was 

applied using the following ranking system (Table 4-12). 

Table 4-12.  Alternative Criteria Ranking 

Ranking Description 

Very Good Would be successful or have no impact. 

Good Would have a high likelihood of success or minimal impact. 

Average Would have a moderate likelihood of success or a significant impact. 
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Ranking Description 

Poor Would have a poor likelihood of success or a significant impact.  

 

4.4 Alternatives Evaluation 

Utilizing the evaluation criteria, a preliminary analysis was completed for each of the criteria groups.  The 

evaluation provided a general ranking of the alternatives for comparison purposes.  A brief discussion of 

each of the alternatives is presented in the following paragraphs. 

4.4.1 Baseline 

As discussed previously, the baseline alternative was developed to represent the existing project 

configuration and operations.  The existing dam configuration and operating conditions would be 

maintained.  As the feasibility analysis is advanced, a thorough evaluation of the existing infrastructure 

should be completed to determine the existing facilities’ condition, life, and potential operation or dam 

safety issues, and to determine any modifications or improvements that should be incorporated to provide 

an effective and reliable system operation.  To complete a comprehensive system assessment, the full 

project records and as-constructed drawings would be required from PG&E.  For the purposes of this 

study effort, a baseline level of capital investment was assumed for Cape Horn and Scott dams. 

4.4.2 Alternative 1 – Provide Volitional Fish Passage 

Alternative 1 was developed to provide volitional fish passage over Cape Horn and Scott dams for 

upstream and downstream fish migrants.  At Cape Horn Dam, the existing upstream fishway successfully 

provides upstream fish passage over the dam.  The existing intake fish screen, with improvements, would 

also provide effective exclusion of downstream migrants from the intake and tunnel.  Incorporation of 

system improvements designed to address deteriorating system components, to upgrade mechanical and 

electrical systems, and to provide long-term reliable operations would meet the objective of providing 

reliable volitional fish passage systems over the dams.  

At Scott Dam, developing volitional fish passage conditions at the dam would be challenging, considering 

reservoir fluctuations.  The upstream fishway would need to have a fishway exit designed to operate over 

the full range of reservoir elevations.  This would require a pumped water supply, or a fishway with 

multiple exits and gates.  The highly mechanical system would increase the capital cost. 

This study effort did not include evaluating fish passage conditions downstream from Cape Horn Dam or 

between the two dams.  This would require an in-depth analysis of the river flow and fish passage 

conditions as well as consideration for both habitat and stranding potential. 

4.4.3 Alternative 2 – Provide Fish Passage 

This alternative was developed to maintain current project operations and diversions while also providing 

fish passage over Cape Horn and Scott dams.  The existing facilities at Cape Horn Dam would be 

improved to optimize fish passage conditions.  These work activities would be completed within the 

footprint of the existing facilities with minimal constructability issues, impacts to the environment, and 
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changes to project operations.  The proposed modifications would provide more effective fish passage 

conditions with an expected improvement in the overall biological efficiency of the Cape Horn Dam 

facilities. 

At Scott Dam, to maintain current project operations and primary function of water storage, the upstream 

fish passage facility would consist of a trap-and-haul facility.  These types of facilities are quite common 

and are often used in applications where a volitional fishway is not feasible due to the dam height or 

extensive reservoir fluctuations.  The site-specific characteristics of the left abutment would be the 

primary constructability challenge.  Limited access and construction on relatively steep terrain would be 

required.  A cofferdam would also be required to construct the fishway entrance.  On the reservoir side, a 

new water supply intake with a deep intake would be required to supply water to the trap-and-haul 

facility.  A new penetration through the dam and a submerged intake would require diving support to 

construct.   Overall, the design of the trap-and-haul facilities would be relatively straightforward and 

would be based on proven technology.  

The downstream fish passage facility at Scott Dam would be more difficult to design and construct.  This 

facility would need to have a floating component to allow the facility to move with reservoir fluctuations.  

Fish would be collected on the floating structure, and then transported to the top of the dam for transfer 

and release.  Most of the work effort would be completed in the wet, requiring extensive diving to 

construct.  The nature of the work within the reservoir would also present a higher risk for constructability 

issues and potential environmental impacts during construction.  More extensive protection measures 

would be required due to the in-river work.   

From a biological perspective, the upstream fish passage facility would be expected to provide effective 

fish passage conditions.  This type of facility has proven successful at a number of locations.  The 

downstream fish passage facility would also be based on proven project experience.  The success of such 

a facility at Scott Dam, however, would be based on site-specific characteristics, flow patterns within the 

reservoir, and fish behavior.  The greatest risk would be associated with the fish behavior and potential 

for fish to simply not move into the collection facility.  Post-construction monitoring and potential field 

modifications would be required. 

Alternative 2 is designed to maintain current water storage operations and diversions to the Potter Valley 

Powerhouse.  Project operations would not be impacted with this alternative. 

4.4.4 Alternative 3 – Partial Decommissioning 

Alternative 3 was developed to represent modifications of project operations to provide Eel River flows to 

optimize fish passage conditions downstream from Cape Horn Dam.  At Cape Horn Dam, the existing 

facilities would be maintained in the current condition with minimal modifications incorporated to ensure 

reliable operations (see Cape Horn Dam, Option C).  Reductions in diversions to the Potter Valley 

Powerhouse would be the main component of the partial decommissioning.  At Scott Dam, the existing 

spillway would be lowered to provide a lower hydraulic drop to support direct passage of juvenile fish 

over the spillway as well as to provide for a volitional passage fishway.  Reservoir operations would be 

changed to run-of-river, with the river flows passing over the spillway or through the fishway. 
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At Cape Horn Dam, this alternative would require minimal construction work activities.  The limited 

modifications to the existing facilities would be implemented within the existing facilities’ footprint.  As 

a result, the environmental impacts during and post-construction would be minimal.   The major 

operational impact would be to reduce diversions to Potter Valley Powerhouse and the resulting 

reductions in power generation and amounts of water available to downstream water users.  

Implementation of this alternative could be expected to increase passage efficiencies for both upstream 

and downstream migrants. 

At Scott Dam, construction of the upstream passage fishway would require significant construction 

activities on the left abutment of the dam.  The work effort would require clearing of the work area, 

installation of a cofferdam, and flow diversion.  The reservoir side work could be scheduled to occur 

during the low reservoir and flow conditions, simplifying the work activities.  The environmental impacts 

both during and post-construction would be minimal.  Implementation of this alternative would have 

significant impacts on project operations.  Water storage in Lake Pillsbury would be eliminated, with the 

project then being operated as a run-of-river project.  The typical release and diversion of stored water 

would be eliminated.  The addition of an upstream fishway and ability to safely pass the juvenile fish over 

the spillway would improve the passage conditions at the project. 

4.4.5 Alternative 4 – Full Decommissioning with Sediment Management 

This alternative would consist of full removal of the two dams and decommissioning of the project, as 

described in Option D for both dams.  Alternative 4 would maintain the sediment within the reservoirs.  

At Cape Horn Dam, the natural river channel would be re-established through the reservoir reach.  

Sediment removed to reconstruct the channel would be placed in the river overbank areas.  The new river 

channel and overbank areas would then be stabilized using both structural and vegetative techniques.  A 

similar approach would be used at Scott Dam.  The much larger volume of sediment within Lake 

Pillsbury would require more extensive channel work to recreate the natural river channel.  The sediment 

stabilization work effort would also be much more extensive. 

Sediment management is frequently a major concern in dam removal projects with little long-term 

knowledge and application of documented techniques available to resource managers.  While system 

hydrology, sediment storage volume and sediment particle size generally dictate the approach to sediment 

management, stabilization of impounded sediments upstream of dam removal sites is usually addressed 

with a combination of management techniques (i.e. placement of stone, vegetation, grade control 

structures, etc.).       

Alternative 4 would result in complete removal of the dams and would end diversions to the Potter Valley 

Powerhouse.  The Eel River within the project reach would be returned to a free-flowing river system 

with unimpeded fish passage conditions for both upstream and downstream fish migrants.  This 

alternative would result in major impacts to the Potter Valley Project generation and supplies to 

downstream users.  Construction activities during the dam removal process would require extensive 

demolition, material excavation, and disposal.  Much of this work activity could be managed to minimize 

impacts to the environment during the construction work activities.  Identifying debris disposal sites for 

the concrete, soil, and sediment removed from the project to restore the natural channel would be one of 

the biggest challenges.  At Cape Horn Dam, there may be sufficient area on the right abutment of the dam 
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to dispose of the suitable materials.  Scott Dam would have a much larger volume of debris requiring a 

more significant disposal area. 

4.4.6 Alternative 5 – Full Decommissioning with Sediment Removal 

This alternative would consist of the same components as Alternative 4 with the exception that the 

sediment behind each dam would be removed from the river channel.  At Cape Horn Dam, the 

accumulated sediment volumes within the reservoir area could be excavated and placed on the right 

abutment of the dam.  It is anticipated that the sediment volumes would be much smaller than for Scott 

Dam due to the relatively limited reservoir footprint. 

While extensive sediment sampling would be required to confirm the presence, range and concentration 

of potential contaminants deposited behind each of the dams, similar contaminant studies as well as 

historical mining activities within the basin suggest the presence of contaminated soils behind each of the 

sites.  If sediment could be safely removed and disposed of in suitable offsite locations, current 

sedimentation estimates for Lake Pillsbury suggest approximately 21,600 acre-feet of fill material behind 

the existing dam (over 34,000,000 cubic yards of material; would require over 1,700,000 truck-trips using 

20-yard dump trucks).                

At Scott Dam, it is unrealistic to consider removing the accumulated sediment.  The cost associated with 

removing this material would far exceed the actual dam removal cost.  Identifying a suitable site for the 

material would also be a challenge.  Potential contaminated soils could also be present within the 

reservoir due to the historic mining activity within the watershed upstream from the dam.  For these 

reasons, this alternative is not considered feasible and is provided only to estimate the full potential cost 

of sediment removal from Lake Pillsbury. 

4.4.7 Alternative 6 – Scott Dam Full Decommissioning with Sediment 
Management and Cape Horn Dam Partial Decommissioning  

Alternative 6 was developed to estimate the level of effort and the capital cost that would be required to 

maintain the ability to divert water to Potter Valley, while at the same time providing volitional fish 

passage through the rehabilitated natural river system upstream of Cape Horn Dam.  

At Cape Horn Dam, the existing facilities would be maintained in the current condition with minimal 

modifications incorporated to ensure reliable operations (see Cape Horn Dam, Option C).  Reductions in 

diversions to the Potter Valley Powerhouse would be the main component of the partial 

decommissioning.  This alternative would require minimal construction work activities at Cape Horn 

Dam.  The limited modifications to the existing facilities would be implemented within the existing 

facility’s footprint.  As a result, the environmental impacts during and post-construction would be 

minimal.   The major operational impact would be to reduce diversions to Potter Valley Powerhouse and 

the resulting reductions in power generation and amounts of water available to downstream water users.  

Implementation of this alternative could be expected to increase passage efficiencies for both upstream 

and downstream migrants. 
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At Scott Dam, full decommissioning with sediment management would provide volitional fish passage 

through a natural river system. Alternative 6 would maintain the sediment within Lake Pillsbury.  

Sediment removed to reconstruct the channel would be placed in the river overbank areas.  The new river 

channel and overbank areas would then be stabilized using both structural and vegetative techniques.  The 

large volume of sediment within Lake Pillsbury would require extensive channel work to recreate the 

natural river channel.  The sediment stabilization work effort would also be quite extensive. 

Sediment management is frequently a major concern in dam removal projects with little long-term 

knowledge and application of documented techniques available to resource managers.  While system 

hydrology, sediment storage volume and sediment particle size generally dictate the approach to sediment 

management, stabilization of impounded sediments upstream of dam removal sites is usually addressed 

with a combination of management techniques (i.e. placement of stone, vegetation, grade control 

structures, etc.).       

Alternative 6 would result in complete removal of Scott Dam.  The Eel River above Cape Horn Dam 

would be returned to a free-flowing river system with unimpeded fish passage conditions for both 

upstream and downstream fish migrants.  This alternative would result in limited impacts to the Potter 

Valley Project generation and supplies to downstream users.  Construction activities during the dam 

removal process would require extensive demolition, material excavation, and disposal.  Much of this 

work activity could be managed to minimize impacts to the environment during the construction work 

activities.  Identifying debris disposal sites for the concrete, soil, and sediment removed from the project 

to restore the natural channel would be one of the biggest challenges.   
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Table 4-13.  Evaluation Matrix for Options at Cape Horn Dam and Scott Dam 

Option Detail 

Cape Horn Dam & Collection Facilities Scott Dam 

Baseline Option A Option B Option C Option D Option E Baseline Option A Option B Option C Option D Option E 

Maintain Current 
Operations; 

Structural and Safety 
Upgrades to 

Maintain Status Quo 
Operations 

Improve 
Upstream Fish 

Passage 

Improve 
Downstream Fish 

Passage 
Partial 

Decommissioning 

Full 
Decommissioning 
and Dam Removal 

w/ Sediment 
Management 

Full 
Decommissioning/Dam 
Removal with Complete 

Sediment Removal 

Maintain Current 
Operations; 

Structural and 
Safety Upgrades to 

Maintain Status 
Quo Operations 

Provide Upstream 
Fish Passage 

Provide 
Downstream Fish 

Passage 
Partial 

Decommissioning 

Full 
Decommissioning 
and Dam Removal 

w/ Sediment 
Management 

Full 
Decommissioning/Dam 

Removal with 
Complete Sediment 

Removal 
Biological Efficiency             

 Far Field Attraction Average Good NA Good NA NA Poor Average Average Good NA NA 
 Near Field Attraction Good Good NA Good NA NA Poor Good Good Good NA NA 

 Entrance 
Conditions/Orientation 

Good Good NA Good NA NA Poor Good Average Good NA NA 

 Fishway Passage Good Good Good Good NA NA Poor Average Good Average Good Good 

 Fishway Exit Conditions 
Fallback Potential 

Good Good NA Good NA NA Poor Good Good Good NA NA 

Constructability Challenges             
 Space Availability NA Good Average Good Average Average NA Average Poor Poor Poor Poor 
 Access Availability NA Good Average Good Average Average NA Poor Poor Poor Average Average 
 Geotechnical Stability NA Good Good Good Good Good NA Average Average Average Average Poor 
 Utilities Available NA Good Good Good Good Good NA Poor Poor Poor Poor Poor 
 Dewatering Conditions NA Good Average Good Average Average NA Average Poor Poor Poor Poor 

Environmental Impact – During Construction             
 Riparian Areas NA Good Good Good Good Good NA Average Good Average Good Good 
 Water Quality NA Good Good Good Good Good NA Good Average Average Good Average 
 Wildlife NA Good Good Good Good Good NA Good Good Good Good Average 
 Aesthetics NA Average Average Average Good Good NA Average Average Average Good Average 

Environmental Impact – Post Construction             
 Riparian Areas Average Good Good Very Good Good Very Good Average Good Good Good Good Very Good 
 Water Quality Average Good Good Very Good Good Good Average Good Good Good Good Very Good 
 Wildlife Average Good Good Good Good Very Good Average Average Good Good Good Very Good 
 Stranding Average Good Good Very Good Good Good Average Good Good Average Good Good 

 
Opportunity for Fish 
Assessment and 
Monitoring 

Good Good Average Average Poor Poor Poor Good Good Poor Poor Poor 

 Aesthetics Average Average Average Good Good Very Good Average Average Average Average Average Very Good 
Operational Impact             

 Fishway Headpond 
Control Requirements 

Average Good Good Good NA NA NA Poor Average Good NA NA 

 Flood Control NA NA NA NA NA NA Good Good Good Average NA NA 
 Power Production Good Good Good Poor Poor Poor Good Good Good Poor Poor Poor 
 Operational Reliability Good Good Good Good NA NA Good Good Average Good NA NA 

Design Approach             
 Design Complexity NA Good Average Average Good Average NA Average Average Average Average Poor 
 Proven Technology NA Good Good Good Good Good NA Good Good Average Good Average 

 Compatibility with Other 
Facilities 

NA Good Good Good Poor Poor NA Good Average Poor Poor Poor 

 Flexibility for Adaption 
Post-Construction 

NA Average Average Average Poor Poor NA Good Good Poor Poor Poor 

Cost             
 Capital Good Good Average Average Poor Poor Good Average Average Average Poor Poor 
 O&M Average Average Average Average Average Low Average Average Average Good Average Average 

 Certainty in Capital 
Estimate 

Good Good Average Average Average Poor Good Average Average Average Poor Poor 

 Life 20+ 30 30 30 50 50 20+ 30 30 30 30 30 
Safety Risk             

 During Construction NA Good Good Good Good Good NA Good Average Average Average Average 
 During Operation Good Good Good Good NA NA Good Good Average Good Good Good 
 Public Good Good Good Good Good Good Good Good Good Good Good Good 
 To Headworks Structure Good Good Good Good NA NA Good Good Good Good NA NA 
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Table 4-14.  Evaluation Summary Table for Options at Cape Horn Dam and Scott Dam 

Alternative Title Advantages Disadvantages 

Cost Comments 
 Capital* O&M 

Cape Horn 
Dam & 
Collection 
Facilities – 
 
Baseline 
 

Maintain Current 
Operations; Structural 
and Safety Upgrades 
to Maintain Status Quo 
Operations 

• Unchanged public recreational areas, activities 
• Continued benefits to downstream water users 

(irrigation, municipalities) 
• Low capital cost 
• Maintains power generation and diversions to Potter 

Valley Powerhouse 

• Does not address issues related to fish passage conditions downstream from Cape 
Horn Dam 

$1,500.000 Moderate Full evaluation of the existing dam facilities and power 
generation equipment required to verify capital cost. 

Cape Horn 
Dam & 
Collection 
Facilities – 
 
Option A 

Improve Upstream 
Fish Passage 

• Potential increased resident/anadromous fish production 
• Modifications are to existing facilities with minimal 

environmental impact during or post-construction 
• Continued benefits to downstream water users 

(irrigation, municipalities) 
• Maintains power generation and diversions to Potter 

Valley Powerhouse 

• Does not address issues related to fish passage conditions downstream from Cape 
Horn Dam 

$ 2,600,000 Moderate Existing upstream fishway would be improved to optimize 
fish passage conditions and reliability. 

Cape Horn 
Dam & 
Collection 
Facilities – 
 
Option B 

Improve Downstream 
Fish Passage 

• Potential increased resident/anadromous fish production 
• Continued benefits to downstream water users 

(irrigation, municipalities) 
• Maintains power generation and diversions to Potter 

Valley Powerhouse 

• Does not address issues related to fish passage conditions downstream from Cape 
Horn Dam 

$2,600,000 Moderate Existing intake fish screen would be improved to optimize 
fish passage conditions and reliability. 

Cape Horn 
Dam & 
Collection 
Facilities – 
 
Option C 
 

Partial 
Decommissioning 

• May reduce some dam-specific operations, maintenance 
and safety concerns 

• Potential increased resident/anadromous fish production 
• Over time, may restore potions of ecosystem to pre-dam 

state  
• Maintains some level of diversions to Potter Valley 

Powerhouse during high flow conditions 
• Over time, may provide increased water quality 
• Would provide volitional fish passage conditions 
• Would address stakeholder concerns related to fish 

passage conditions downstream of Cape Horn Dam by 
bypassing more flow during critical fish passage periods 

• Lost hydropower generation (corresponding impacts to use of fossil fuels, greenhouse 
gases, air pollution, non-renewable energy) 

• Reduced flexibility and quantity of inter-basin water transfers  
• Reduced flow diversion and subsequent impacts to downstream water users 

(irrigation, municipalities) 
• Requires ongoing operation and maintenance of the dam facilities 
• Reduces available revenue stream associated with Potter Valley diversion 

$6,500,000 Moderate Existing facilities would be upgraded to provide reliable 
operation.  The flow diversion to Potter Valley would be 
reduced to provide more flow downstream of Cape Horn 
Dam during critical fish passage periods. 

Cape Horn 
Dam & 
Collection 
Facilities – 
 
Option D 
 

Full Decommissioning 
and Dam Removal w/ 
Sediment 
Management 

• Would eliminate dam-specific operations, maintenance 
and safety concerns 

• Potential increased resident/anadromous fish production 
• Would restore historic ecosystem function & dynamics 
• Over time, may restore potions of ecosystem to pre-dam 

state 
• Would provide more flow downstream from Project for 

fish passage and habitat enhancement 
• Would provide a more “natural” water temperature profile 

w/o storage reservoir 
• Over time, may provide increased water quality 
• Over time, decreased permitting obligations, 

requirements (FERC) 
• Would address concerns related to fish passage 

conditions downstream of Cape Horn Dam by bypassing 
more flow during critical fish passage periods 

• Lost hydropower generation (corresponding impacts to use of fossil fuels, greenhouse 
gases, air pollution, non-renewable energy) 

• Reduced flexibility and quantity of inter-basin water transfers 
• Dam removal and resulting material disposal 
• Assumed contaminated sediments (historical mining); riverine transport and/or 

disposal pre-and post-removal 
• Long-term sediment transport issues from modified landscape 
• Multiple long-term sediment stabilization management strategies  
• Changed public recreational areas, activities 
• Post-activity ecosystem monitoring, mitigation 
• Impacts to downstream water users (irrigation, municipalities) due to lost flow 

diversion to Potter Valley 
• Reduces available revenue stream associated with Potter Valley diversion 

$39,000,000 Moderate to low Ability to divert flows to Potter Valley is eliminated. 

Cape Horn 
Dam & 
Collection 
Facilities – 
 
Option E 
 

Full 
Decommissioning/Da
m Removal with 
Complete Sediment 
Removal 

• Would eliminate dam-specific operations, maintenance 
and safety concerns 

• May reduce some dam-specific operations, maintenance 
and safety concerns 

• Potential increased resident/anadromous fish production 
• Would restore historic ecosystem function & dynamics 
• Over time, may restore potions of ecosystem to pre-dam 

state 
• Would provide a more “natural” water temperature profile 

w/o storage reservoir 
• Over time, may provide increased water quality 
• Over time, decreased permitting obligations, 

requirements (FERC) 

• Lost hydropower generation (corresponding impacts to use of fossil fuels, greenhouse 
gases, air pollution, non-renewable energy) 

• Reduced flexibility and quantity of inter-basin water transfers 
• Dam removal and resulting material disposal 
• Assumed contaminated sediments (historical mining); riverine transport and/or 

disposal pre-and post-removal 
• Requires off-site sediment disposal site with large potential cost 
• Changed public recreational areas, activities 
• Post-activity ecosystem monitoring, mitigation 
• Impacts to downstream water users (irrigation, municipalities) 
• Reduces available revenue stream associated with Potter Valley diversion 

$52,000,000 Moderate to low Ability to divert flows to Potter Valley is eliminated. 
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Alternative Title Advantages Disadvantages 

Cost Comments 
 Capital* O&M 

• Would address concerns related to fish passage 
conditions downstream of Cape Horn Dam by passing 
more flow during critical fish passage periods 

       

Scott Dam – 
 
Baseline 
 

Maintain Current 
Operations; Structural 
and Safety Upgrades 
to Maintain Status Quo 
Operations 

• Potentially-contaminated sediments undisturbed 
• Existing biological communities unchanged 
• Unchanged public recreational areas, activities 
• Continued benefits to downstream water users 

(irrigation, municipalities) 
• Would maintain storage for power generation and 

diversion to Potter Valley Powerhouse 

• Continued sediment deposition and reduction in flow storage within the reservoir 
• No fish passage over Scott Dam to upper watershed 

$1,500,000 Moderate Full evaluation of the existing dam facilities is required to 
verify capital cost. 

Scott Dam – 
 
Option A 

Provide Upstream Fish 
Passage 

     

Option A1 Volitional Fishway • Potential increased resident/anadromous fish production 
• Would maintain the current operation of the dam for 

water storage and release 
• Would provide volitional passage over the dam 
• Accessible from existing access roads 
• Would maintain storage for power generation and flow 

diversion to Potter Valley  

• Requires extensive mechanical systems at the fishway exit to accommodate the 
reservoir fluctuation OR the reservoir level has to be maintained within a set range to 
support operation 

• May not be fully effective during summer periods due to change in water temperature 
due to the surface draw of the fishway and lower level release to the river 

• Dam height and resulting length of the fishway may limit fish passage for specific fish 
species or during warmer water periods 

• Would require extensive excavation and construction activities on the left abutment of 
the dam 

$26,000,000 Moderate  

Option A2 Trap and Haul 
Fishway 

• Would provide effective fish passage over the full range 
of reservoir elevations 

• Would allow collected fish to be transported and 
released at optimum locations upstream 

• Would provide ability to monitor and evaluate fish 
movement 

• Would utilize gravity water supply 
• Minimal power requirements 
• Proven technology and relatively simple design 
• Would maintain the current operation of the dam for 

water storage and release 
• Water supply intake could be positioned near the same 

elevation as the existing dam low level intake allowing 
the fishway water supply to match river temperatures 

• Would require manpower and equipment to operate 
• Not a fully volitional fish passage system 
• Would require extensive excavation and construction activities on the left abutment of 

the dam 
• Would require a low-level water supply intake and associated dam penetration 

$13,000,000 Moderate  

Scott Dam – 
 
Option B 

Provide Downstream 
Fish Passage 

     

Option B1 Corner Collector • Would provide operation over full range of reservoir 
elevations 

• Would utilize a gravity flow system by connecting to the 
existing low level outlet 

• Close to dam allowing more efficient transfer of collected 
fish to the top of the dam for transport 

• Would not require a guidance net 
• Would not be impacted by sediment accumulation within 

the reservoir 
• Would not impact current dam operation for water 

storage and release 
• Would maintain storage for power generation and 

diversions to Potter Valley Powerhouse 

• May require an intake tower or fixed pipe connection to the low level outlet to fully 
collect fish. 

• Fish passage over the spillway will still occur during large flow events 
• Effective debris management will be required at the collector 
• Would require manpower and equipment to operate 
• Would require access across the top of the dam to access the collector 
• Would require in-water and extensive diving to construct 
• May not fully collect downstream migrants due to fish loss in reservoir 

$32,500,000 High  
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Alternative Title Advantages Disadvantages 

Cost Comments 
 Capital* O&M 

Option B2 Floating Surface 
Collector 

• FSC facilities have been constructed and operated at 
several facilities 

• Would not require modifications to the dam or the low-
level outlet 

• Would allow positioning with the reservoir at optimum 
location for fish collection 

• Would provide operation over full range of reservoir 
elevations 

• Would not require physical connection to the low-level 
outlet 

• Would not impact current dam operation for water 
storage and release 

• Would minimize fish passage over the spillway 
• Would maintain storage for power generation and flow 

diversion to Potter Valley 

• Would require a guidance net to direct fish to the FSC entrance 
• Debris accumulation on the net will require extensive maintenance 
• Would require fish transport from the collector to the top of dam 
• Would require extensive power to supply the pumps on the FSC 
• Would require in-water and diving to construct 
• May not fully collect downstream migrants due to fish loss in reservoir 
• Effective debris management will be required at the FSC 
• Would require manpower and equipment to operate 

$45,500,000 High  

Option B3 Tributary Collector • Would not require modifications to the dam or the low-
level outlet 

• Would allow positioning near the upper end of the 
reservoir minimizing fish loss within the reservoir 

• Would provide operation over full range of reservoir 
elevations 

• Would not require physical connection to the low-level 
outlet 

• Would not impact current dam operation for water 
storage and release 

• Would minimize fish passage over the spillway 
• Would maintain storage for power generation and flow 

diversion to Potter Valley 

• May require a guidance net to be effective which would be prone to debris 
accumulation and failure 

• Debris accumulation on the collector will require extensive maintenance 
• Would require fish transport from the collector to the top of dam or the reservoir bank 
• Would require extensive power to supply the pumps on the collector 
• Would require in-water and diving to construct 
• Would require manpower and equipment to operate 

$45,500,000 High  

Scott Dam – 
 
Option C 

Partial 
Decommissioning 

• Potential increased resident/anadromous fish production 
• Would restore historic ecosystem function & dynamics 
• Over time, may restore potions of ecosystem to pre-dam 

state 
• May provide a more “natural” water temperature profile 

w/o storage reservoir 
• Over time, may provide increased water quality 
• Over time, decreased permitting obligations, 

requirements (FERC) 
• Would maintain potentially contaminated sediment in 

place behind dam 

• Lost hydropower generation (corresponding impacts to use of fossil fuels, greenhouse 
gases, air pollution, non-renewable energy) 

• Potential Sacramento Pikeminnow expansion downstream 
• Dam removal and resulting material disposal 
• Assume contaminated sediments; riverine transport and/or disposal pre-and post-

modifications 
• Long-term sediment transport issues from modified landscape 
• Changed public recreational areas, activities 
• Post-activity ecosystem monitoring, mitigation 
• Impacts to downstream water users (irrigation, municipalities) 
• Reduced flood-control options below system 

$13,000,000 Moderate to low Ability to store water for later diversion to Potter Valley 
Powerhouse would be eliminated or significantly 
impacted. 

Scott Dam – 
 
Option D 
 

Full Decommissioning 
and Dam Removal w/ 
Sediment 
Management 

• Would eliminate dam-specific operations, maintenance 
and safety concerns 

• Potential increased resident/anadromous fish production 
• Would restore historic ecosystem function & dynamics 
• Over time, may restore potions of ecosystem to pre-dam 

state 
• Would provide a more “natural” water temperature profile 

w/o storage reservoir 
• Over time, may provide increased water quality 
• Over time, decreased permitting obligations, 

requirements (FERC) 

• Lost hydropower generation (corresponding impacts to use of fossil fuels, greenhouse 
gases, air pollution, non-renewable energy) 

• Potential Sacramento Pikeminnow expansion downstream 
• Loose ability to store water and flow diversion to Potter Valley 
• Dam removal and resulting material disposal 
• Assume contaminated sediments; riverine transport and/or disposal pre-and post-

removal 
• Long-term sediment transport issues from modified landscape 
• Changed public recreational areas, activities 
• Post-activity ecosystem monitoring, mitigation 
• Impacts to downstream water users (irrigation, municipalities) 
• Reduced flood-control options below system 

$65,000,000 Moderate to low Ability to divert flows to Potter Valley is eliminated. 

Scott Dam – 
 
Option E 
 

Full 
Decommissioning/Da
m Removal with 
Complete Sediment 
Removal 

• Same as listed for Option D 
• Fully restored natural channel 

• Same as for Option D 
• Would require identification of site for sediment disposal 
• May encounter contaminated soils associated with historic mining activities upstream 

from the dam 
• Extremely high implementation cost 
• Estimated 34M cubic-yards of sediment; >1.7M truck-trips to remove/relocate material 

$112,400,000 Moderate Ability to divert flows to Potter Valley is eliminated. 

*Capital Cost: Order of magnitude construction cost estimates based on similar projects at hydroelectric and dam projects. 
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Table 4-15.  Evaluation Matrix for Project Alternatives (considering system of Cape Horn Dam and Scott Dam) 

Option Detail 

Baseline Alternative 1 Alternative 2 Alternative 3 Alternative 4 Alternative 5 Alternative 51 

Maintain Current Operations; 
Structural and Safety Upgrades to 
Maintain Status Quo Operations 

Provide Volitional Fish 
Passage Provide Fish Passage Partial 

Decommissioning 
Full Decommissioning 
and Dam Removal w/ 
Sediment Management 

Full Decommissioning/Dam 
Removal with Complete 
Sediment Removal 

Scott Dam Full 
Decommissioning with 
Sediment Management and 
Cape Horn Dam Partial 
Decommissioning 

Biological Efficiency        
 Far Field Attraction Poor Average Average Good NA NA Good/NA 
 Near Field Attraction Poor Good Good Good NA NA Good/NA 
 Entrance Conditions/Orientation Poor Good Good Good NA NA Good/NA 
 Fishway Passage Poor Average Average Average Good Very Good Good 
 Fishway Exit Conditions Fallback Potential Poor Good Good Good NA NA Good/NA 

Constructability Challenges        
 Space Availability NA Average Poor Poor Poor Poor Good/Poor 
 Access Availability NA Poor Poor Poor Average Average Good/Average 
 Geotechnical Stability NA Average Average Average Good Poor Good/Poor 
 Utilities Available NA Poor Poor Poor Poor Poor Good/Poor 
 Dewatering Conditions NA Poor Poor Poor Poor Poor Good/Poor 

Environmental Impact – During Construction        
 Riparian Areas NA Average Good Average Good Good Good 
 Water Quality NA Good Average Average Good Average Good/Average 
 Wildlife NA Good Good Good Good Average Good/Average 
 Aesthetics NA Average Average Average Good Average Average 

Environmental Impact – Post-Construction        
 Riparian Areas Good Good Good Good Good Very Good Very Good 
 Water Quality Average Good Good Good Good Very Good Very Good 
 Wildlife Good Average Good Good Good Very Good Good/ Very Good 
 Stranding Average Good Good Average Good Very Good Very Good/Good 
 Opportunity for Fish Assessment and Monitoring Average Good Good Poor Poor Poor Average/Poor 
 Aesthetics Average Average Average Average Good Very Good Good/Very Good 

Operational Impact        
 Fishway Headpond Control Requirements Good Poor Average Good NA NA Good/NA 
 Flood Control Good Good Good Average Poor Poor NA 
 Power Production Good Good Good Poor Poor Poor Poor 
 Operational Reliability Good Good Average Good NA NA Good/NA 

Design Approach        
 Design Complexity Good Average Average Average Average Poor Average/Poor 
 Proven Technology Good Good Good Average Average Average Good/Average 
 Compatibility with Other Facilities Good Good Average Good Poor Poor Good/Poor 
 Flexibility for Adaption Post-Construction Good Good Good Good Poor Poor Average/Poor 

Cost        
 Capital Good Average Average Average Poor Poor Average/Poor 
 O&M Good Average Average Good Average Average Average 
 Certainty in Capital Estimate Good Average Average Average Poor Poor Average/Poor 
 Life 20+ 30+ 30+ 30+ 50+ 50+ 30 

Safety Risk        
 During Construction Good Good Average Average Average Average Good/Average 
 During Operation Good Good Average Good Good Good Good 
 Public Good Good Good Good Good Good Good 
 To Headworks Structure Good Good Good Good NA NA Good/NA 

       1 Items in this column  that are separated by a forward slash represent evaluations of the alternative with respect to Cape Horn Dam before the slash, and Scott Dam after the slash.
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Table 4-16.  Evaluation Summary for Project Alternatives (considering system of Cape Horn Dam and Scott Dam) 

Alternative Title Advantages Disadvantages 

Cost Comments 
 Capital* O&M 

 
 

Baseline 
Maintain Current 
Operations; Structural 
and Safety Upgrades 
to Maintain Status Quo 
Operations 

• Would maintain current water storage and diversion to 
Potter Valley 

• Would require minimal capital expenditures 
• Would provide upstream and downstream fish passage 

at Cape Horn Dam 

• Would provide no fish passage at Scott Dam 
• Would not address potential fish passage issues in river channel downstream 

from Cape Horn Dam 

$2,000,000 Moderate Full evaluation of the existing dam facilities and power 
generation equipment required to verify capital cost. 

1 Volitional Fish 
Passage 

• Potential increased resident/anadromous fish 
production 

• Cape Horn dam modifications to existing facilities are 
limited in scope and will have minimal construction or 
environmental impacts 

• Would maintain current water storage and diversion to 
Potter Valley 

• Would provide upstream and downstream fish passage 
at Scott Dam over the full range of reservoir elevations 

• Would provide the ability to monitor and evaluate fish 
migration 

• Downstream fish passage facilities are close to the 
dam providing access for fish transfer and release 

• Fish passage facilities will not be impacted by 
sediment accumulation in the reservoir 

• Would not require a guidance net for the downstream 
fish passage facilities 

• Would require extensive mechanical systems at the fishway exit to 
accommodate reservoir fluctuations at Scott Dam OR the reservoir elevation has 
to be maintained within a set range to support operation 

• May not be fully effective at Scott Dam due to changes in water temperature 
between fishway and river 

• Dam height and resulting length of the fishway may limit fish passage for specific 
fish species or during warmer water periods  

• May require an intake tower or fixed pipe connection to the low level outlet to 
fully collect fish 

• Fish passage over the spillway will still occur during large flow events 
• Effective debris management required at the collector 
• Would require manpower and equipment to operate corner collector 
• Would require extensive in-water work and diving to construct 

$63,700.000 High  

2 Provide Fish Passage • Potential increased resident/anadromous fish 
production 

• Cape Horn dam modifications to existing facilities are 
limited in scope and will have minimal construction or 
environmental impacts 

• Would maintain current water storage and diversion to 
Potter Valley 

• Would provide upstream and downstream fish passage 
at Scott Dam over the full range of reservoir elevations 

• Would provide ability to monitor and evaluate fish 
migration 

• Downstream fish passage facilities are close to the 
dam providing access for fish transfer and release 

• Fish passage facilities are not impacted by sediment 
accumulation in the reservoir 

• Would not require a guidance net for the downstream 
fish passage facilities 

• Would utilize a gravity water supply 
• Water intake for upstream fish passage facility can be 

located near the same elevation as the existing dam 
low level allowing the fishway water supply to match 
river temperatures 

• Would require manpower and equipment to operate 
• Not a fully volitional fish passage system 
• Would require a low-level water supply intake and associated dam penetration 
• May require an intake tower or fixed pipe connection to the low level outlet to 

fully collect fish 
• Fish passage over the spillway will still occur during large flow events 
• Effective debris management required at the collector 
• Would require manpower and equipment to operate corner collector 
• Would require extensive in-water work and diving to construct 

$50,700,000 High  

3 
 

Partial 
Decommissioning 

• May reduce some dam-specific operations, 
maintenance and safety concerns 

• Potential increased resident/anadromous fish 
production 

• Would restore historic ecosystem function & dynamics 
• Over time, may restore potions of ecosystem to pre-

dam state 
• May provide a more “natural” water temperature profile 

w/o storage reservoir 
• Over time, may provide increased water quality 
• Over time, decreased permitting obligations, 

requirements (FERC) 

• Lost or minimized hydropower generation (corresponding impacts to use of fossil 
fuels, greenhouse gases, air pollution, non-renewable energy) 

• Potential Sacramento Pikeminnow expansion downstream 
• Dewatering costs and resulting lost storage ability 
• Dam removal and resulting material disposal 
• Changed public recreational areas, activities 
• Impacts to downstream water users (irrigation, municipalities) 
• Reduced flood-control options below system 

$32,500,000 High Ability to store water for later diversion to Potter Valley 
Powerhouse would be eliminated or significantly 
impacted. 
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Alternative Title Advantages Disadvantages 

Cost Comments 
 Capital* O&M 

4 Full Decommissioning 
and Dam Removal w/ 
Sediment 
Management 

• Would eliminate dam-specific operations, maintenance 
and safety concerns 

• Potential increased resident/anadromous fish 
production 

• Would restore historic ecosystem function & dynamics 
• Over time, may restore potions of ecosystem to pre-

dam state 
• Would provide a more “natural” water temperature 

profile w/o storage reservoir 
• Over time, may provide increased water quality 
• Over time, decreased permitting obligations, 

requirements (FERC) 

• Lost or minimized hydropower generation (corresponding impacts to use of fossil 
fuels, greenhouse gases, air pollution, non-renewable energy) 

• Unknown change to biological communities, ecosystem both 
upstream/downstream; few long-term studies on post-removal effects 

• Potential Sacramento Pikeminnow expansion downstream 
• Would eliminate ability to store water or to divert water to Potter Valley 

Powerhouse 
• Dam removal and resulting material disposal 
• Contaminated sediments; riverine transport and/or disposal pre-and post-

removal 
• Long-term sediment transport issues from modified landscape 
• Changed public recreational areas, activities 
• Post-activity ecosystem monitoring, mitigation 
• Impacts to downstream water users (irrigation, municipalities) 
• Reduced flood-control options below system 

$104,000,000 Moderate to low Ability to divert flow to Potter Valley Powerhouse would 
be eliminated. 

5 
 

Full Decommissioning/ 
Dam Removal with 
Complete Sediment 
Removal 

• Same as listed for Alternative 4 
• Fully restored natural channel 

• Same as for Alternative 4 
• Would require identification of site for sediment disposal 
• May encounter contaminated soils associated with historic mining activities 

upstream from the dam 
• Extremely high implementation cost 

$164,400,000 Moderate Ability to divert flow to Potter Valley Powerhouse would 
be eliminated. 

6 
 

Scott Dam Full 
Decommissioning with 
Sediment 
Management and 
Cape Horn Dam 
Partial 
Decommissioning 

• Would reduce some dam-specific operations, 
maintenance and safety concerns 

• Potential increased resident/anadromous fish 
production 

• Would restore historic ecosystem function & dynamics 
• Over time, may restore portions of ecosystem to pre-

dam state 
• Would provide a more “natural” water temperature 

profile w/o storage reservoir 
• Over time, may provide increased water quality 
• Over time, decreased permitting obligations, 

requirements (FERC) 

• Lost or minimized hydropower generation (corresponding impacts to use of fossil 
fuels, greenhouse gases, air pollution, non-renewable energy) 

• Potential Sacramento Pikeminnow expansion downstream 
• Dewatering costs and resulting lost storage ability 
• Dam removal and resulting material disposal 
• Changed public recreational areas, activities 
• Impacts to downstream water users (irrigation, municipalities) 
• Reduced flood-control options below system 
• Unknown change to biological communities, ecosystem both 

upstream/downstream; few long-term studies on post-removal effects 
• Contaminated sediments; riverine transport and/or disposal pre-and post-

removal 
• Long-term sediment transport issues from modified landscape 
• Post-activity ecosystem monitoring, mitigation 

$71,500,000 Moderate to High Ability to store water for later diversion to Potter Valley 
Powerhouse would be eliminated. 

       

*Capital Cost: Order of magnitude construction cost estimates based on similar projects at hydroelectric and dam projects. 
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4.5 Summary 

A range of options was identified and evaluated for potential capital modifications at Cape Horn and Scott 

dams.  These options included improving the existing fish passage facilities at Cape Horn Dam, 

implementing new upstream and downstream fish passage facilities at Scott Dam, partial 

decommissioning, and full decommissioning of the project.  Each of the options was evaluated based on 

the site-specific characteristics of the dam using a wide range of criteria.  The site-specific options were 

then combined to provide a range of system-wide alternatives for potential capital modifications at the 

two-dam Project. 

Alternatives 1 and 2 would include upgrades to the existing fish passage facilities at Cape Horn Dam and 

construction of new fish passage facilities at Scott Dam.  The primary objective of these alternatives was 

to maintain the current project operations and diversions to the Potter Valley Powerhouse.  The addition 

of fish passage facilities at Scott Dam would allow the current water storage and release operations to be 

maintained.  Alternative 2, consisting of a new trap-and-haul facility and a corner fish collector, would be 

the preferred traditional fish passage alternative at Scott Dam.  The trap-and-haul facility would have the 

following advantages over the volitional fishway: 

▪ The trap-and-haul facility would allow the water supply intake to be located at the same elevation 

in the reservoir as the existing dam low level outlet.  This would provide a water supply to the 

fishway that would have the same approximate water temperature as the main river release from 

the low-level outlet.  This design approach would eliminate any potential for fish to reject the 

fishway due to a change in water temperature. 

▪ The trap-and-haul facility would allow the upstream migrants to be collected and released at the 

optimum upstream locations.  The trap facility could also be used as a management tool to sort 

fish by destination to remove fish that may not be beneficial to pass upstream. 

▪ The complicated mechanical systems required to operate the volitional fishway exit would not be 

required for the trap-and-haul facility.  The full range of reservoir fluctuations could be easily 

accommodated with the trap-and-haul facility. 

Alternative 3 would include a partial decommissioning of the project, allowing some level of diversions 

to the Potter Valley Powerhouse to be maintained.  The existing fish passage facilities at Cape Horn Dam 

would be maintained with minimal improvements to maintain reliable operations.  At Scott Dam, the dam 

height would be lowered to provide a suitable height for incorporation of a volitional fish passage facility.  

With this modification, the dam would operate as a run-of-river facility with a relatively constant water 

surface elevation to operate the volitional fishway exit.  With this alternative, the storage function of Scott 

Dam would essentially be eliminated, which would impact the total volume of water that could be 

diverted to the Potter Valley Powerhouse.  The Potter Valley Project would operate as a run-of-river 

facility with diversions to the Potter Valley Powerhouse occurring only during high flow periods.  

Additional flows would be passed downstream from Cape Horn Dam during critical fish passage 

conditions.  The primary objective of this alternative would be to provide volitional fish passage and 

additional flow downstream from Cape Horn Dam without fully removing the dam.  This alternative 

would have a lower capital cost than the cost of full dam removal and decommissioning. 
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Alternative 4 would include a full dam removal and project decommissioning with sediment management.  

With this alternative, the Eel River would return to natural flow conditions throughout the year.  Removal 

of the dams would require an extensive capital investment, identification and permitting of a location for 

debris disposal, and extensive river channel restoration and sediment stabilization.  With this alternative, 

all diversions to the Potter Valley Powerhouse would be eliminated. 

Alternative 5 was developed to provide a cost estimate for full removal of sediment within the reservoirs.  

The majority of the work effort would be at Lake Pillsbury, which has extensive sediment deposits.  It is 

also important to consider the potential for exposing contaminated soils within the sediment due to the 

historic mining activities that occurred upstream from the dam. 

Alternative 6 was developed to estimate the level of effort and the capital cost that would be required to 

maintain the ability to divert water to Potter Valley, while at the same time providing volitional fish 

passage through the rehabilitated natural river system upstream of Cape Horn Dam. The alternative would 

include full decommissioning of Scott Dam, with sediment management (i.e. excavation, transport, and 

stabilization) within the reservoir. 
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5.0 Conclusions and Recommendations 

5.1 Conclusions 

This feasibility study was designed to identify and evaluate potential capital modification alternatives for 

Cape Horn and Scott dams.  At Cape Horn Dam, there are existing upstream and downstream fish passage 

facilities that can be improved to optimize fish passage conditions and provide reliable operation.  There 

are no fish passage facilities at Scott Dam.  Consequently, new upstream and downstream fish passage 

facilities would be required at the dam for fish passage to begin there.  The study was organized to 

develop and evaluate capital modification options for each dam, then combine these options to present 

capital modification alternatives for the project.  A baseline alternative was developed representing the 

existing facilities with minimal improvements to ensure reliable operation.  From this baseline condition, 

conventional fish passage alternatives were developed for the two-dam complex.  For Alternatives 1 and 

2, the intent was to maintain the current project operation and diversion to the Potter Valley Powerhouse. 

Alternative 3 would include a partial decommissioning approach designed to maintain the Cape Horn 

diversion capability while also providing volitional fish passage at both dams.  This would require 

modifying Scott Dam and eliminating the ability to store water in Lake Pillsbury.  The primary benefits of 

this alternative would be to minimize the capital cost associated with decommissioning the project, 

provide fish passage, and allow some diversions to the Potter Valley Powerhouse to continue. 

Alternatives 4 and 5 would include full dam removal and decommissioning of the project.  Under 

Alternative 4, sediment would be maintained within Lake Pillsbury.  The natural river channel would be 

re-established and the sediment stabilized within the river overbank areas.  The extensive sediment 

deposition within Lake Pillsbury would require this type of approach.  Removal of the accumulated 

sediment, as presented in Alternative 5, would be cost prohibitive and could expose potentially 

contaminated soils originating from historic mining activities within the upper watershed. 

Alternative 6 is a combination of Alternatives 3 and 4, with partial decommissioning of Cape Horn Dam 

and full decommissioning of Scott Dam with sediment management. Under this alternative, the diversion 

capability of Cape Horn Dam would be maintained, as would volitional fish passage. In addition, Scott 

Dam would be fully decommissioned and sediment would be excavated, re-deposited, and stabilized 

within the reservoir, while a restored channel through the reservoir would be constructed. This would 

allow volitional passage of fish upstream of Cape Horn Dam through a natural river system.  

5.2 Recommendations 

The objective of this study was to identify and evaluate potential alternatives for capital modifications at 

Cape Horn and Scott dams.  The analysis was not designed to select a recommended alternative; rather, 

the study identified the potential range of alternatives, the issues associated with each, and the potential 

costs.  Starting with a baseline alternative that represents the existing facilities with minimal 

improvements, the alternatives represent increasing levels of improved fish passage conditions leading to 

the ultimate dam removal and project decommissioning.  The alternatives are also presented to provide 

opportunities to provide fish passage while also maintaining diversions to the Potter Valley Powerhouse, 

to full elimination of these diversions and maintenance of natural river flow conditions in the Eel River.   
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The analysis did not attempt to address the estimated biological benefits associated with providing 

additional Eel River flows downstream from Cape Horn Dam.   
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View Looking Upstream; Cape Horn Dam  

Figure A-1.  Cape Horn Dam (Source: PG&E - Pikeminnow Adaptive Management 
 and Suppression Operation Plans; October 2015). 
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View Looking Downstream; Cape Horn Dam  

Figure A-2.  Cape Horn Dam (Source: PG&E - Pikeminnow Adaptive Management 
 and Suppression Operation Plans; October 2015). 
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View Looking Upstream; Scott Dam Spillway

View Looking Downstream; Scott Dam Spillway Chute 

Figure A-3.  Scott Dam (Source: D. Hinton, B. Hughes and E. Zapel. 2015. Scott Dam Spillway – 
Comparing Physical Model Study. Hydrovision 2015 Presentation; Session Number 1l3. Portland, OR). 

http://www.nhcweb.com/upload/news/Scott_Dam_Spillway_-_HydroVision_2015_-_R1.pdf ) 
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Figure A-4.  Total Adult Steelhead and Chinook Trapped at Van Arsdale Fisheries Station; 1922–2014 
(from CDFW counts) 

Figure A-5.  Upper Baker Lake Floating Surface Collector 
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Figure A-6.  Portable Floating Fish Collector 
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Table A-1.  Number of Upstream Migrating Adult Steelhead Oncorhynchus mykiss and Chinook O. tshawytscha 
Trapped Annually at Van Arsdale Fisheries Station; 1990-2015 (Source: CDFW) 

Season Number Wild Number Hatchery Total Count Season Number Wild Number Hatchery Total Count
1990/1991 19 12 31 1990/1991 na na 0
1991/1992 26 34 60 1991/1992 na na 5
1992/1993 52 771 823 1992/1993 na na 4
1993/1994 23 11 34 1993/1994 na na 1
1994/1995 116 318 434 1994/1995 na na 21
1995/1996 158 1585 1743 1995/1996 525 0 525
1996/1997 104 407 511 1996/1997 26 0 26
1997/1998 175 2218 2393 1997/1998 106 1 107
1998/1999 355 7324 7679 1998/1999 141 59 200
1999/2000 189 2961 3150 1999/2000 232 107 339
2000/2001 250 391 641 2000/2001 223 80 303
2001/2002 226 82 308 2001/2002 641 314 955
2002/2003 99 3 102 2002/2003 268 61 329
2003/2004 149 0 149 2003/2004 997 236 1233
2004/2005 234 0 234 2004/2005 309 83 392
2005/2006 184 69 253 2005/2006 620 105 725
2006/2007 492 1143 1635 2006/2007 697 2 699
2007/2008 423 199 622 2007/2008 478 0 478
2008/2009 305 10 315 2008/2009 496 0 496
2009/2010 324 0 324 2009/2010 518 1 519
2010/2011 166 0 166 2010/2011 2314 0 2314
2011/2012 423 0 423 2011/2012 2436 0 2436
2012/2013 934 1 935 2012/2013 3471 0 3471
2013/2014 609 0 609 2013/2014 215 0 215
2014/2015 215 0 215 2014/2015 583 0 583
10 year mean (2005-2015): 550 10 year mean (2005-2015): 1194
10 year STDEV: 448 10 year STDEV: 1117

Steelhead Chinook
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Table A-2. NOAA Biological Design Criteria; Anadromous Salmonid Fish Passage 
Criteria Units Value Comments 

Fishway Entrance 
Attraction Flow % 5-10 % of fish

passage design
high flow

Attraction flow from the fishway entrance 
should be between 5% and 10% of fish passage 
design high flow for streams with mean annual 
streamflows exceeding 1000 cfs.  For smaller 
streams, when feasible, use larger percentages 
(up to 100%) of streamflow.  NMFS 4.2.2.3. 

Hydraulic Head Drop Ft 1 to 1.5 The fishway entrance hydraulic drop must be 
maintained between 1 and 1.5 feet, depending 
on the species present at the site, and designed 
to operate from 0.5 to 2.0 feet of hydraulic 
drop. NMFS 4.2.2.4. 

Minimum Width Ft 4 
Minimum Depth Ft 6 The minimum depth can be varied with a 

telescopic gate to adjust to the entrance flow.  
NMFS 4.2.2.5. 

Approach Conditions n/a - Similar to ambient depth, velocity, flow 
direction, and turbulence, Per Bell, 1991. 

Transport Velocity Ft/s 1.5 to 4.0 NMFS 4.2.2.12. 
Auxiliary Water Systems - Diffuser 
Diffuser bar clear 
spacing 

Inch 1 max If smaller species or life stage of fish is present, 
smaller clear spacing may be required.  NMFS 
4.3.2. 

Diffuser velocity Ft/s 0.5 max for 
horizontal 
diffusers 
1 max for 
vertical 
diffusers 

Velocity based on total diffuser panel area and 
should be nearly uniform.  NMFS 4.3.2.1. 

AWS Pool Energy 
Dissipation Factor 

Ft-lb/s 16 max NMFS 4.3.6.1. 

Auxiliary Water Systems Intake – Fine Trash Racks 
Fine trash rack clear 
spacing 

Inch 7/8 max NMFS 4.3.3. 

Fine trash rack Velocity Ft/s 1 max Calculated by dividing the maximum flow by the 
entire fine trash rack area.  NMFS 4.3.3. 

Slope n/a 1:5 H:V max Install fine trash rack at slope for ease of 
cleaning.  NMFS 4.3.3. 

Head differential 
across intake screen 

Ft 0.3 max NMFS 4.3.3. 

Transport Channels 
Transport Velocity Ft/s 1.5 to 4.0 NMFS 4.4.2.1. 
Minimum Width Ft 4 
Minimum Depth Ft 5 
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Table A-2. NOAA Biological Design Criteria; Anadromous Salmonid Fish Passage 
Criteria Units Value Comments 

Fish Ladder 
Vertical Slot Passage 
Corridor Width 

ft 1.0 to 1.25 Slots should never be less than 1 foot wide for 
anadromous salmonids. NMFS 4.5.2.1. 

Hydraulic drop 
between fish ladder 
pools 

Ft 1 max NMFS 4.5.3.1. 

Flow Depth Ft 1 min Fishway overflow weirs should provide at least 1 
foot of flow depth over the weir crest. 

Minimum Pool Length Ft 8 NMFS 4.5.3.3. 
Minimum Pool Width Ft 6 NMFS 4.5.3.3. 
Minimum Pool Depth Ft 5 NMFS 4.5.3.3. 
Turning Pools n/a - Turning pools should be at least double the 

length of a standard fishway pool, as measured 
along the centerline of the fishway flow path.  
NMFS 4.5.3.4. 

Fish Ladder Pool 
Energy Dissipation 
Factor  

Ft-lb/s 4 max NMFS 4.5.3.5. 

Fish Ladder Pool 
Freeboard 

Ft 3 min NMFS 4.5.3.6. 

Orifice Dimensions Inch 15 high 
12 wide 

The top and sides should be chamfered 0.75 
inches on the upstream side, and chamfered 1.5 
inches on the downstream side of the orifice.  
NMFS 4.5.3.7. 

Change in Flow 
Direction greater than 
60° 

n/a 45° vertical 
miters or 2 foot 
vertical radius. 

Counting Stations 
Velocity through 
counting station 

Ft/s 1.5 NMFS 4.6.2.1. 

Counting Window 
Dimensions 

Ft 5 wide 
Full water 
depth 

NMFS 4.6.3.5. 

Counting Window slot 
width 

Inch 18 min NMFS 4.6.3.6. 

Picket Lead Angle of 
deflection 

n/a 45° relative to 
the fishway 
flow 

Provide picket leads upstream and downstream 
of counting window slot.  Picket orientation, 
clearance, and maximum allowable velocity shall 
meet diffuser specifications.  NMFS 4.6.3.7. 

Combined head 
differential through 
both sets of pickets 

Ft 0.3 max NMFS 4.6.3.7. 

Transition ramp slope n/a 1:8 (V:H) NMFS 4.6.3.8. 
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Table A-2. NOAA Biological Design Criteria; Anadromous Salmonid Fish Passage 
Criteria Units Value Comments 

Fishway Exit 
Hydraulic Drop Ft 0.25 to 1.0 NMFS 4.7.2.1. 
Length n/a 2 standard 

ladder pools, 
min 

NMFS 4.7.2.2. 

Coarse Trash Rack 
Velocity 

Ft/s 1.5 Velocity through the gross area of the coarse 
trash rack.  NMFS 4.8.2.1. 

Coarse Trash Rack 
Depth 

n/a Equal to the 
pool depth in 
the fishway. 

NMFS 4.8.2.2. 

Coarse Trash Rack 
Slope 

n/a 1:5 H:V max Install fine trash rack at slope for ease of 
cleaning.  NMFS 4.8.2.3. 

Coarse Trash Rack Bar 
Spacing 

Inch 10 min if 
Chinook are 
present 
8 min in all 
other instances 
24 min for 
lateral support 
spacing 

NMFS 4.8.2.5. 

Coarse Trash Rack 
Orientation 

n/a 45° relative to 
the fishway 
flow 

NMFS 4.8.2.6. 

Adult Trapping Systems 
Distribution Flume 
Dimensions 

Inch 15 wide 
24 tall 

Horizontal and vertical radius of curvature 
should be at least 5 times flume width to 
minimize risk of fish strike injuries.  NMFS 
6.4.1.4. 

Inflow Ft/s 1 max NMFS 6.4.1.6. 
Holding Pond Volume Ft3 0.25 ft3 per 

pound of fish. 
For long term holding (greater than 72 hours), 
trap holding pool volumes should be increased 
by a factor of three.  If water temperatures are 
greater than 50° F, the poundage of fish held 
should be reduced by 5% for each degree over 
50° F.  NMFS 6.5.1.2. 

Holding Pond Flow gpm 0.67 gpm per 
adult fish 

For long term holding (greater than 72 hours), 
trap holding pool flow rates should be increased 
by a factor of three. NMFS 6.5.1.3. 

Holding Pond 
Freeboard 

Ft 5 min NMFS 6.5.1.4. 

Crowder Clear Bar 
Spacing 

Inch 7/8 max Side gaps must not exceed 1 inch.  NMFS 6.5.1.6. 

Hopper Water Volume Ft3 0.15 ft3 per 
pound of fish. 

NMFS 6.7.2.1. 

Hopper Egress Opening Ft2 3 min NMFS 6.7.2.5. 
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Table A-2. NOAA Biological Design Criteria; Anadromous Salmonid Fish Passage 
Criteria Units Value Comments 

Fish Screen and Bypass Facilities 
Screen Approach 
Velocity 

Ft/s 0.40 for active 
screens 
0.20 for passive 
screens 

Approach velocity is calculated by dividing the 
maximum screened flow amount by the vertical 
projection of the effective screen area.  NMFS 
11.6.1.1. 

Screen Submergence % 85 max for 
rotating drum 
screens 
65% min drum 
diameter 

NMFS 11.6.1.3. 

Sweeping Velocity Ft/s 0.8 to 3 Screens longer than 6 feet must be angled and 
must have sweeping velocity greater than 
approach velocity.  For screens longer than 6 
feet, sweeping velocity must not decrease along 
the length of the screen.  NMFS 11.6.1.5. 

Inclined Screen Face 45° max NMFS 11.6.1.6. 
Circular Screen 
Openings 

Inch 3/32 max NMFS 11.7.1.1. 

Slotted or Rectangular 
Screen Openings 

Inch 1/16 max NMFS 11.7.1.2. 

Square screen 
openings 

Inch 3/32 max NMFS 11.7.1.3. 

Screen Open Area % 27 min NMFS 11.7.1.6. 
Active Screen Cleaning 
Frequency 

Min 5 minutes, min Or triggered by a max head differential of 0.1 ft 
over clean screen conditions.  NMFS 11.10.1.2. 

Passive Screen 
Cleaning 

River flow rate 
3 cfs max 

NMFS 11.10.1.3. 

Bypass Channel 
Velocity 

Ft/s 0.2 Max NMFS 11.9.1.8. 

Bypass Entrance 
Velocity 

110% min of 
the maximum 
canal velocity 
upstream of 
the bypass 
entrance. 

NMFS 11.9.2.2. 

Bypass Entrance 
Dimensions 

Ft 18 wide for 
more than 3 cfs 
12 wide for less 
than 3 cfs 

NMFS 11.9.2.4. 

Bypass Conduit Bends R/D ratio 
greater than or 
equal to 5. 

NMFS 11.9.3.4. 

Bypass Flow % 5% of the total 
diverted flow 
amount 

NMFS 11.9.3.7. 

Bypass Velocity Ft/s 6 to 12 NMFS 11.9.3.8 
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Table A-2. NOAA Biological Design Criteria; Anadromous Salmonid Fish Passage 
Criteria Units Value Comments 

Bypass Depth % 40% of the 
bypass pipe 
diameter, min 

NMFS 11.9.3.9. 

Bypass Outfall Ambient 
River Velocity 

Ft/s 4 min NMFS 11.9.4.1. 

Bypass Outfall Impact 
Velocity 

Ft/s 25 max NMFS 11.9.4.2. 
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Table A-3.  Biological Design Criteria; Target Fish Species 

Criteria Units Value Comments 

Target Species - 
Steelhead N/A 
Coho Salmon (Winter Run) N/A 
Chinook Salmon (Fall Run) N/A 
Sea Run Cutthroat N/A 
Pacific Lamprey N/A 
Fish Size 

Steelhead mm 340-1,050 Fork length 
Coho Salmon (Winter Run) mm 340-1,050 Fork length 
Chinook Salmon (Fall Run) mm 450-1,130 Fork length 
Sea Run Cutthroat mm 400 Fork Length 
Pacific Lamprey mm 152-910 Total length 
Average Fish Weight (Adult) 

Steelhead lb 4-5
Coho Salmon (Winter Run) lb 4-6
Chinook Salmon (Fall Run) lb 18-22
Sea Run Cutthroat lb 1.5 
Pacific Lamprey lb 1.0 
Swimming Capabilities 
(sustained/burst) 

Adults 

Steelhead fps 3.0 / 20.3 Jones et al. 1974 / Bell 1991 
Coho Salmon (Winter Run) fps 4.0 / 21.0 Bell 1991 

Chinook Salmon (Fall Run) fps 5.0 / 14.0 Geist et al. 2003 / Hunter and 
Mayor 1986 

Sea Run Cutthroat fps 3.0 / 14.0 Bell 1991 
Pacific Lamprey fps 1.3 / 2.7 Moursund et al. 2003 
Migration Timing 

Steelhead mo. Dec-Apr Higgins 2010 
Coho Salmon (Winter Run) mo. - Limited return data 
Chinook Salmon (Fall Run) mo. Oct-Dec Higgins 2010 
Sea Run Cutthroat mo. - Limited return data 
Pacific Lamprey mo. Variable Luzier et al. 2001 
Numbers of Fish 

Steelhead; mean annual (STD) total 550 (448) 
2005-2015 mean counts Coho; mean annual (STD) total na 

Chinook; mean annual (STD) total 1,194 (1,117) 
Pacific Lamprey (mean annual) total na 
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The KLAMATH HYDROELECTRIC SETTLEMENT AGREEMENT was made and entered 

into by and among the following entities: 

 

Ady District Improvement Company; 

American Rivers; 

Bradley S. Luscombe; 

California Department of Fish and Game (“CDFG”); 

California Natural Resources Agency (“CNRA”); 

California Trout; 

Collins Products, LLC; 

Don Johnston & Son; 

Enterprise Irrigation District; 

Humboldt County, California; 

Institute for Fisheries Resources; 

Inter-County Properties Co., which acquired title as Inter-County Title Co.; 

Karuk Tribe; 

Klamath Basin Improvement District; 

Klamath County, Oregon; 

Klamath Drainage District; 

Klamath Irrigation District; 

Klamath Tribes; 

Klamath Water and Power Agency (“KWAPA”); 

Klamath Water Users Association (“KWUA”); 

Malin Irrigation District; 

Midland District Improvement Company; 

Northern California Council, Federation of Fly Fishers; 

Oregon Department of Environmental Quality (“ODEQ”); 

Oregon Department of Fish and Wildlife (“ODFW”); 

Oregon Water Resources Department (“OWRD”); 

Pacific Coast Federation of Fishermen’s Associations; 

PacifiCorp; 

Pioneer District Improvement Company; 

Plevna District Improvement Company; 

Randolph Walthall and Jane Walthall as trustees under declaration of trust dated 

November 28, 1995 (the “Randolph and Jane Walthall 1995 trust”); 

Reames Golf and Country Club; 

Salmon River Restoration Council; 

Shasta View Irrigation District; 

Sunnyside Irrigation District; 

Trout Unlimited; 

Tulelake Irrigation District; 

United States Department of Commerce’s National Marine Fisheries Service (“NMFS”); 

United States Department of the Interior (“Interior”); 

Upper Klamath Water Users Association (“UKWUA”); 

Van Brimmer Ditch Company; 

Westside Improvement District #4; 
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Winema Hunting Lodge, Inc.; and 

Yurok Tribe; 

 

This Klamath Hydroelectric Settlement Agreement, as amended, is entered into by and among 

the entities who sign the Settlement. 
 

1. Introduction 
 

1.1 Recitals 
 

WHEREAS, the States, the United States and PacifiCorp entered into the 2008 Agreement in 

Principle that addressed issues pertaining to the resolution of certain litigation and other 

controversies in the Klamath Basin, including a path forward for possible Facilities Removal; 

and 

 

WHEREAS, the 2008 AIP provided that the parties to the 2008 AIP would continue good-faith 

negotiations to reach a final settlement agreement in order to minimize adverse impacts of dam 

removal on affected communities, local property values and businesses and to specify 

substantive rights, obligations, procedures, timetables, agency and legislative actions, and other 

steps for Facilities Removal; and 

 

WHEREAS, the other Parties to this Settlement desired to participate in the negotiations of a 

final settlement agreement in order to ensure that the interests of Indian tribes, environmental 

organizations, fishermen, water users, and local communities were addressed; and 

 

WHEREAS, the Parties view this Settlement as an important part of the resolution of long- 

standing, complex, and intractable conflicts over resources in the Klamath Basin; and 

 

WHEREAS, the 2008 AIP established a “commitment to negotiate” a settlement “based on 

existing information and the preliminary view of the governmental Parties (the United States, 

Oregon, and California) that the potential benefits for fisheries, water and other resources of 

removing the Facilities outweigh the potential costs, risks, liabilities or other adverse 

consequences of such removal”; and 

 

WHEREAS, certain Parties believe that decommissioning and removal of the Facilities will help 

restore Basin natural resources, including anadromous fish, fisheries and water quality; and 

 

WHEREAS, the Parties understand that the Project dams are currently the property of 

PacifiCorp, and that they are currently operated subject to applicable state and federal law and 

regulations. The other Parties understand that the decision before PacifiCorp is whether the 

decommissioning and removal of certain Facilities is appropriate and in the best interests of 

PacifiCorp and its customers. PacifiCorp asserts that prudent and reasonable long-term utility 

rates and protection from any liability for damages caused by Facilities Removal are central to its 

willingness to voluntarily transfer the dams and the low-carbon renewable energy they produce 

and to concur in the removal of the dams by the DRE; and 
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WHEREAS, the United States has devoted considerable funds and resources to resource 

enhancements, management actions, and compensation in the Klamath Basin, and various Parties 

believe that a broader and integrated approach is appropriate to realize Basin-wide objectives; 

and 

 

WHEREAS, this Settlement contemplates a substantial non-federal contribution in support of 

said approach; and 

 

WHEREAS, the Tribes and the Federal Parties agree that this Settlement advances the trust 

obligation of the United States to protect Basin Tribes’ federally reserved fishing and water 

rights in the Klamath and Trinity River Basins; and 

 

WHEREAS, in 2016, PacifiCorp, the United States, and the States signed the 2016 Agreement 

in Principle to signify their intent to negotiate an amended KHSA that would facilitate Facilities 

Removal through the existing authority of FERC under the Federal Power Act; and 

 

WHEREAS, all of the Parties agree that this Settlement is in the public interest. 
 

NOW, THEREFORE, the Parties agree as follows: 

 

1.2 Purpose of Settlement 
 

The Parties have entered into this Settlement for the purpose of resolving among them the 

pending FERC relicensing proceeding by establishing a process for potential Facilities 

Removal and operation of the Project until that time. 

 

1.3 Parties Bound by Settlement 
 

The Parties shall be bound by this Settlement for the term stated in Section 8.1 herein, 

unless terminated pursuant to Section 8.11. 

 

1.4 Definitions 
 

“2008 Agreement in Principle” or “2008 AIP” refers to the Agreement in Principle 

executed on November 13, 2008, by the states of Oregon and California, Interior, and 

PacifiCorp setting forth a framework for potential Facilities Removal. 

 

“2016 Agreement in Principle” or “2016 AIP” refers to the Agreement in Principle 

executed on February 2, 2016, by the states of Oregon and California, Interior, the U.S. 

Department of Commerce, and PacifiCorp signifying their intent to negotiate an amended 

KHSA that would achieve Facilities Removal through the existing authority of FERC 

under the Federal Power Act. 

 

“Amendment Effective Date” is defined in Section 8.2. 
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“Applicable Law” means general law that (1) exists outside of this Settlement, 

including, but not limited to a Constitution, statute, regulation, court decision, or common 

law, and (2) applies to obligations or activities of Parties contemplated by this Settlement. 

The use of this term is not intended to create a contractual obligation to comply with any 

law that would not otherwise apply. 

 

“Authorizing Legislation” refers to the statutes enacted by the Oregon and California 

Legislatures, respectively, to authorize and implement certain aspects of this Settlement, 

if necessary. 

 

“CEQA” refers to the California Environmental Quality Act, Cal. Pub. Res. Code 

§ 21000 et seq. 

 

“CWA” refers to the Clean Water Act, 33 U.S.C. § 1251 et seq. 

 

“Coordination Process” for the Studies Supporting the Secretarial Determination means 

the process contained in Appendix A by which the United States will obtain input and 

assistance from the Parties to this Settlement, as governed by Applicable Law, regarding 

the studies and environmental compliance actions needed to inform and support the 

Secretarial Determination. 

 

“Counties” refers to the counties that sign this Settlement. 

 

“Dam Removal Entity” or “DRE” is the Klamath River Renewal Corporation, which 

will be the entity responsible for Facilities Removal under this Settlement. 
 

“Decommissioning” means PacifiCorp’s physical removal from a facility of any 

equipment and personal property that PacifiCorp determines has salvage value, and 

physical disconnection of the facility from PacifiCorp’s transmission grid. 
 

“Definite Plan” means a plan and timetable for Facilities Removal submitted by the DRE 

or any of its contractors or assigns under Section 7.2.1. 
 

“Detailed Plan” means the plan dated July 2012 that includes elements described in 

Section 7.2.2. 
 

“Dispute Resolution Procedures” means the procedures established by Section 8.6. 

 

“Due Diligence” means a Party’s taking all reasonable steps to implement its obligations 

under this Settlement. 

 

“Effective Date” is defined in Section 8.2. 

 

“EPAct” refers to the Energy Policy Act of 2005, Section 241, codified at 16 U.S.C. 

§ 823d and amendments to 16 U.S.C. §§ 797(e) and 811. 

 

“ESA” refers to the federal Endangered Species Act, 16 U.S.C. §§ 1531 et seq. 
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“Facilities” or “Facility” means the following specific hydropower facilities within the 

jurisdictional boundary of FERC Project No. 2082: Iron Gate Dam, Copco No. 1 Dam, 

Copco No. 2 Dam, J.C. Boyle Dam, and appurtenant works currently licensed to 

PacifiCorp. 

 

“Facilities Removal” means physical removal of all or part of each of the Facilities to 

achieve at a minimum a free-flowing condition and volitional fish passage, site 

remediation and restoration, including previously inundated lands, measures to avoid or 

minimize adverse downstream impacts, and all associated permitting for such actions. 

 

“Federal Parties” refers to Interior, including the component agencies and bureaus of 

Interior, and the NMFS. 

 

“FERC” refers to the Federal Energy Regulatory Commission. 

 

“Interim Conservation Plan” or “ICP” refers to the plan developed by PacifiCorp 

through technical discussions with NMFS and the U.S. Fish and Wildlife Service 

(“USFWS”) regarding voluntary interim measures for the enhancement of coho salmon 

and suckers listed under the ESA, filed with FERC on November 25, 2008, or such plan 

as subsequently modified. 
 

“Interim Measures” refers to those measures described in Appendices C and D to this 

Settlement. 
 

“Interim Period” refers to the period between the Effective Date and Decommissioning. 

 

“Keno facility” means Keno Dam, lands underlying Keno Dam, appurtenant works and 

PacifiCorp-owned property described as Klamath County Map Tax Lot R-3907-03600- 

00200-000 located in Klamath County, Oregon. 

 

“Klamath Hydroelectric Settlement Agreement” or “KHSA” means the Klamath 

Hydroelectric Settlement Agreement executed February 18, 2010. 
 

“Meet and Confer” procedures mean the procedures established by Section 8.7 of this 

Settlement. 

 

“NEPA” refers to the National Environmental Policy Act, 42 U.S.C. §§ 4321 et seq. 

 

“Nominal dollars” means dollars that are not adjusted for inflation at the time they are 

collected. 

 

“Non-bypassable surcharge” means a monetary surcharge authorized by the appropriate 

state utility commission through a tariff schedule that applies to all retail customers who 

rely on PacifiCorp’s transmission and distribution system for the delivery of electricity. 

 

“Notice” means written notice pursuant to the requirements and procedures of 

Section 8.5. 
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“Oregon Surcharge Act” is defined in Section 2.2. 

 

“PacifiCorp’s Economic Analysis” means the primary economic analysis prepared by 

PacifiCorp and relied upon by PacifiCorp to compare the present value revenue 

requirement impact of the KHSA against the present value revenue requirement of 

relicensing of the Facilities under defined prescriptions generally based on the FERC 

Final Environmental Impact Statement dated November 2007, which analysis PacifiCorp 

filed with the Public Utility Commission of Oregon (“Oregon PUC”) pursuant to 

Section 4(1) of the Oregon Surcharge Act and with the California Public Utilities 

Commission (“California PUC”) in accordance with Section 4 of the KHSA. This 

analysis was used to compare the relative cost of relicensing with the relative cost of the 

KHSA. 

 

“Parties” or “Party” means the signatories to this Amended KHSA collectively or a 

signatory individually. 

 

“Project” refers to the Klamath Hydroelectric Project as licensed by FERC under Project 

No. 2082. 

 

“Public Agency Party” means each Tribe, the Federal Parties, the agencies of each of 

the States, the Counties, and each other Party that is a public agency established under 

Applicable Law. 

 

“Regulatory Approval” means each permit or other approval under a statute or 

regulation necessary or appropriate to implement any of the obligations or activities of 

Parties contemplated under this Settlement. 

 

“Regulatory Obligation” means each of those obligations or activities of Parties 

contemplated by this Settlement that are subject to Regulatory Approval and, upon such 

approval, are enforceable under regulatory authority. 

 

“Secretarial Determination” means the determination contemplated in Section 3.3 of 

the KHSA. 

 

“Secretary” refers to the Secretary of the Interior. 

 

“Services” means the National Marine Fisheries Service and the U.S. Fish and Wildlife 

Service. 

 

“Settlement” means the entirety of the KHSA and Appendices A through L, as amended 

and applicable. “Settlement” does not include Exhibits 1 through 4, which are related 

documents attached for informational purposes. 

 

“States” refers to the State of Oregon by and through the Oregon Department of Fish and 

Wildlife, Oregon Department of Environmental Quality, and Oregon Water Resources 
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Department, and the State of California by and through the California Department of Fish 

and Wildlife (“CDFW”) and the California Natural Resources Agency. 

 

“State Cost Cap” means the collective maximum monetary contribution from the states 

of California and Oregon as described in Section 4.1.3 of this Settlement. 

 

“Timely” or “Timeliness” means performance of an obligation by the deadline 

established in the applicable provision of this Settlement or otherwise in a manner 

reasonably calculated to achieve the bargained-for benefits of this Settlement. 

 

“Tribes” means the Yurok Tribe, the Karuk Tribe, the Hoopa Valley Tribe, and the 

Klamath Tribes, so long as such tribe is a signatory to the Settlement. 

 

“Value to Customers” means potential cost reductions described in Section 7.3.8. 

These cost reductions would (1) decrease the Customer Contribution defined in 

Section 4.1.1.C, (2) decrease the costs of ongoing operations, or (3) decrease the costs of 

replacement power, as compared against the assumptions contained in PacifiCorp’s 

Economic Analysis. 

 

1.5 Compliance with Legal Responsibilities 
 

In the implementation of this Settlement, Public Agency Parties shall comply with 

Applicable Law, including but not limited to the Authorizing Legislation, NEPA, ESA, 

CWA, the Wild and Scenic Rivers Act, and CEQA. 

 

1.6 Reservations 
 

1.6.1 Generally 
 

Nothing in this Settlement is intended or shall be construed to affect or limit the 

authority or obligation of any Party to fulfill its constitutional, statutory, and 

regulatory responsibilities or comply with any judicial decision. Nothing in this 

Settlement shall be interpreted to require the Federal Parties, the States, or any 

other Party to implement any action which is not authorized by Applicable Law or 

where sufficient funds have not been appropriated for that purpose by Congress or 

the States. The Parties expressly reserve all rights not granted, recognized, or 

relinquished in this Settlement. 
 

1.6.2 Reservations Regarding Federal Appropriations 
 

All actions required of the Federal Parties in implementing this Settlement are 

subject to appropriations for that purpose by Congress. Nothing in this Settlement 

shall be interpreted as or constitute a commitment or requirement that any Federal 

agency obligate or pay funds in violation of the Anti-Deficiency Act, 31 U.S.C. 

§ 1341, or other Applicable Law. Nothing in this Settlement is intended or shall 

be construed to commit a federal official to expend federal funds not appropriated 
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for that purpose by Congress. Nothing in this Settlement is intended to or shall be 

construed to require any official of the executive branch to seek or request 

appropriations from Congress to implement any provision of this Settlement. 
 

1.6.3 Availability of Public Funds 
 

Funding by any Public Agency Party under this Settlement is subject to the 

requirements of Applicable Law. Nothing in this Settlement is intended or shall 

be construed to require the obligation, appropriation, or expenditure of any funds 

by the States or a Public Agency Party except as otherwise permitted by 

Applicable Law. 
 

1.6.4 Reservations Regarding Legislative Proposals 
 

Nothing in this Settlement shall be deemed to limit the authority of the executive 

branch of the United States government to make recommendations to Congress on 

any particular proposed legislation. 
 

1.6.5 Reservations Regarding Regulations 
 

Nothing in this Settlement is intended or shall be construed to deprive any public 

official of the authority to revise, amend, or promulgate regulations. 
 

1.6.6 No Pre-Decisional Commitment 
 

Nothing in this Settlement is intended or shall be construed to be a pre-decisional 

commitment of funds or resources by a Public Agency Party. Nothing in this 

Settlement is intended or shall be construed to predetermine the outcome of any 

Regulatory Approval or other action by a Public Agency Party necessary under 

Applicable Law in order to implement this Settlement. 
 

1.6.7 No Waiver of Sovereign Immunity 
 

Nothing in this Settlement is intended or shall be construed as a waiver of 

sovereign immunity by the United States, the State of Oregon, the State of 

California, any other Public Agency Party, or the Tribes. This Settlement does 

not obligate the United States or any Federal Party to affirmatively support this 

Settlement regarding any state or local legislative, administrative, or judicial 

action before a state administrative agency or court. 
 

1.6.8 No Argument, Admission, or Precedent 
 

This Settlement shall not be offered for or against a Party as argument, admission, 

or precedent regarding any issue of fact or law in any mediation, arbitration, 

litigation, or other administrative or legal proceeding, except that this Settlement 

may be used in any future proceeding to interpret or enforce the terms of this 
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Settlement, consistent with Applicable Law. This Settlement may also be used by 

any Party in litigation by or against non-Parties to implement or defend this 

Settlement.  This section shall survive any termination of this Settlement. 
 

1.6.9 Protection of Interests 
 

Each Party may, in a manner consistent with this Settlement, protect, defend, and 

discharge its interests and duties in any administrative, regulatory, legislative or 

judicial proceeding, including but not limited to the Secretarial Determination, 

FERC relicensing process, CWA 401 proceedings, or other proceedings related to 

potential Project relicensing, surrender, or Facilities Removal. 

 

1.7 Trinity River 
 

The Parties intend that this Settlement shall not adversely affect the Trinity River 

Restoration Program. 

 

To reach that conclusion, the Tribes reaffirm and rely upon their view of the existing 

fishery restoration goals and principles for the Trinity River Fishery Restoration Program, 

as follows: 

 

A. Restoration of the Trinity River fish populations to pre-Trinity Dam 

construction levels; 

 

B. Fishery restoration shall be measured not only by returning anadromous fish 

spawners but also by the ability of dependent tribal and non-tribal fishers to 

participate fully in the benefits of restoration through meaningful subsistence 

and commercial harvest opportunities; 

 

C. An appropriate balance between stocks of natural and hatchery origins shall 

be maintained to minimize negative interactions upon naturally produced fish 

by hatchery mitigation releases; 

 

D. A collaborative working relationship between federal agencies and the above 

mentioned Tribes; 

 

E. Portions of federal activities that are associated with fishery restoration 

programs are Indian Programs for the purposes of the Indian Self- 

Determination Act; and 

 

F. The Tribes support full funding implementation of the Trinity River Record of 

Decision from funding sources outside of this Settlement. 

 

Nothing in this section binds any Party to any particular interpretation of the law or 

requires any Party to take particular actions, including performance of Interim Measures, 

or excuses any action otherwise required by Applicable Law or this Settlement. 
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1.8 Tribal Water Rights 
 

This Settlement does not waive or in any way limit any treaty right, federally reserved 

right, or other right of the Tribes, or any federally recognized tribe, including any water 

or fishing right. 

 

1.9 Klamath Basin Agreement 
 

The States, the Federal Parties, and other entities are concurrently entering into the 2016 

Klamath Power and Facilities Agreement. Each Party, other than PacifiCorp, shall 

support and defend the 2016 Klamath Power and Facilities Agreement, in its current 

form as of April 6, 2016, and its objectives in each applicable venue or forum in which it 

participates, including any administrative or judicial action. For purposes of this Section 

1.9 only, the terms “support and defend” mean that the Party will advocate for the 2016 

Klamath Power and Facilities Agreement or refrain from taking any action or making 

any statement in opposition to the 2016 Klamath Power and Facilities Agreement. More 

broadly, the Parties are committed to engage in good faith efforts to develop and enter 

into a subsequent agreement or agreements pertaining to other water, fisheries, land, 

agriculture, refuge and economic sustainability issues in the Klamath Basin with the 

goal to complete such agreement or agreements within the next year. 
 

2. Implementation of Settlement 
 

2.1 General Duty to Support Implementation 
 

The Parties shall fully support this Settlement and its implementation. The form, manner, 

and timing of each Party’s support are reserved to the discretion of each Party. Each 

Party agrees to refrain from any action that does not support or further cooperative efforts 

in support of the goals of this Settlement and its effective implementation. 

 

2.1.1 Legislation 
 

A. The Parties understand and agree that federal legislation is not 

necessary to carry out this Settlement. 

 

B. Within 60 days of the Amendment Effective Date, the CDFW will 

provide draft California legislation to the Parties regarding a limited 

authorization for incidental take of Lost River Suckers, Shortnose 

Sucker, Golden Eagles, southern Bald Eagles, Greater Sandhill Cranes, 

or American Peregrine Falcon contingent upon the fulfillment of 

certain conditions, if such authorization is necessary for 

implementation of this Settlement. After reasonable opportunity for 

Parties to provide comments on the draft legislation, the State of 

California shall Timely recommend the legislation. 



11  

2.1.2 Regulatory Approvals 
 

Subject to Sections 1.6.1, 2.1, and 7.1.5, each Party shall support the application 

for and granting of Regulatory Approvals consistent with this Settlement. The 

preceding sentence shall not apply to the Public Agency Party exercising the 

regulatory approval or to a Public Agency Party not participating in the 

proceeding. 

 

2.1.3 Defense of Settlement 
 

If an administrative or judicial action is brought against any Party to challenge the 

validity of this Settlement or its implementation consistent with the Settlement, 

each other Party shall endeavor to intervene or otherwise participate in such 

action, subject to its discretion, necessary funding, and Section 1.6. Any such 

participating Party will defend the Settlement. The form of such defense, 

including what litigation positions to support or recommend in such action, shall 

be left to the discretion of each participating Party in the action. 

 

Each Party may comment on the consistency of any plan, other document, or data 

arising during the implementation of this Settlement and not otherwise set forth in 

an Appendix or Exhibit to this Settlement. The Parties acknowledge that their 

comments may conflict due to differing good-faith interpretations of the 

applicable obligations under this Settlement. 

 

2.1.4 Obligation to Implement 
 

A. General 
 

Each Party shall implement each of its obligations under this Settlement in 

good faith and with Due Diligence. Any obligation identified as an 

obligation of all of the Parties does not obligate any individual Party to 

take any action itself or itself make any specific commitment other than to 

participate in the applicable procedures. 

 

B. Cooperation Among the Parties 
 

Each Party shall cooperate in the implementation of this Settlement. A 

Party shall not act in a manner that results in an action or requirement that 

is inconsistent with the Settlement unless necessary to comply with 

statutory, regulatory, or other legal responsibility. 

 

C. Covenant Not to Sue with Respect to Permitting and Performance of 

Definite Plan 
 

(1) No Party shall directly or indirectly through other entities oppose 

the DRE’s securing all permits and entering all contracts necessary 
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for Facilities Removal consistent with the Definite Plan or any 

Regulatory Approval, provided this clause does not apply to a 

Public Agency Party exercising a Regulatory Approval; 

 

(2) After transfer of the Facilities to the DRE, each Party covenants 

not to sue any other Party for monetary or non-monetary relief for 

harm arising from removal of any of the Facilities, provided this 

covenant does not apply to claims against the DRE arising from 

the negligence, recklessness, or willful misconduct of the DRE or 

any of its contractors, subcontractors, or assigns, or from the 

actions or omissions of the DRE or any of its contractors, 

subcontractors, or assigns inconsistent with the Definite Plan or in 

violation of a Regulatory Approval. This provision does not apply 

to rights under the indemnifications established in Section 7.1.3 or 

the States’ agreements with the DRE required in Section 4.12. 

 

2.1.5 Timeliness 
 

Exhibit 4 describes the sequence of performance of specific obligations necessary 

to achieve the bargained-for benefits of this Settlement. Exhibit 4 is subject to 

change and modification as needed and is provided for guidance only. The 

Parties shall undertake to implement this Settlement in a manner consistent with 

this sequence.  If any Party requires more time than permitted by this Settlement 

to perform an obligation, that Party shall provide Notice to other Parties 30 days 

before the applicable deadline, unless the applicable provision in this Settlement 

establishes a different period. The Notice shall explain: (1) the obligation that the 

Party is attempting to perform; (2) the reason that performance is or may be 

delayed; and (3) the steps the Party has taken or proposes to take to Timely 

complete performance. 

 

2.1.6 Force Majeure 
 

A. Definition of Force Majeure 
 

The term “Force Majeure” means any event reasonably beyond a Party’s 

control that prevents or materially interferes with the performance of an 

obligation of that Party, that could not be avoided with the exercise of due 

care, and that occurs without the fault or negligence of that Party. Force 

Majeure events may be unforeseen, foreseen, foreseeable, or 

unforeseeable, including without limitation: natural events; labor or civil 

disruption; breakdown or failure of Project works not caused by failure to 

properly design, construct, operate, or maintain; or new regulations or 

laws that are applicable to the Project (other than the Authorizing 

Legislation). Force Majeure is presumed not to include normal inclement 

weather, which presumption can be overcome by a preponderance of the 

evidence provided by the non-performing Party. 
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B. Suspension of Obligation 
 

During a Force Majeure event, and except as otherwise provided in this 

Settlement, a Party shall be relieved of any specific obligation directly 

precluded by the event, as well as those other obligations performance of 

which is materially impaired, but only for the duration of such event. The 

non-performing Party bears the burden of proving by a preponderance of 

the evidence the existence of Force Majeure, including the absence of 

negligence and fault. 

 

C. Remedies 
 

If a Force Majeure event occurs, and except as otherwise provided in this 

Settlement: 

 

(1) A Party that believes it is excused from performance pursuant to 

Section 2.1.6.B shall provide Notice within 10 days of the onset of 

the event. Such Notice shall describe the occurrence, nature, and 

expected duration of such event and describe the steps the Party 

has taken or proposes to be taken to prevent or minimize the 

interference with the performance of any affected obligation under 

this Settlement; 

 

(2) A Party shall thereafter provide periodic Notice to the other Parties 

of the efforts to address and resolve a Force Majeure event; and 

 

(3) If any other Party disputes the Party’s claim of a Force Majeure 

event, or the adequacy of the efforts to address and resolve such 

event, such Party shall initiate the Dispute Resolution Procedures 

stated in Section 8.6. 

 

2.2 Ratemaking Legislation and Proceedings 
 

Each Party shall support implementation of the Oregon Surcharge Act enacted as 

Senate Bill 76, 2009 Or. Session Laws Chapter 690 in 2009 and authorizing the 

collection of a customer surcharge for the costs of Facilities Removal, which was 

codified as ORS 757.732 through 757.744. The Oregon Surcharge Act as codified is 

attached to this Settlement as Appendix F. 

 

The Parties understand and agree that the costs of Facilities Removal shall be funded as 

specified in Section 4 of this Settlement. The Parties further understand and agree that 

funds allocated for Facilities Removal shall be managed and disbursed as specified in 

Section 4 of this Settlement. In the event that (1) the California Legislature does not 

adopt legislation by the time of the Secretarial Determination to place a ballot measure 

before California voters that contains a provision to fund up to $250,000,000 (in nominal 

dollars) of the costs of Facilities Removal, or (2) the California voters do not adopt such 
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ballot measure by the time of the Secretarial Determination, or (3) the California PUC 

does not adopt a California Klamath Surcharge, as defined herein and specified in 

Section 4, or (4) the Oregon PUC does not adopt an Oregon Klamath Surcharge, as 

defined in the Oregon Surcharge Act and specified herein, the Parties shall Meet and 

Confer to attempt, in good faith, to identify substitute funding and/or other alternatives to 

cover the costs of Facilities Removal. 

 

2.3 Project Water Rights; Klamath Basin Adjudication 
 

2.3.1 Project Water Rights 
 

PacifiCorp’s Oregon water rights will be processed and adjusted in accordance 

with the principles of Oregon law and the Water Rights Agreement between 

PacifiCorp and the State of Oregon attached to this Settlement as Exhibit 1. 

 

2.3.2 Klamath Basin Adjudication 
 

The Parties support the efforts by PacifiCorp, the Klamath Tribes, Bureau of 

Indian Affairs, and OWRD to develop a Klamath Basin Adjudication (“KBA”) 

Settlement Agreement of cases 282 and 286 in the KBA. 

 

2.4 Lease of State-Owned Beds and Banks 
 

Within 60 days of the Effective Date, PacifiCorp shall apply to the Oregon Department of 

State Lands in accordance with state law for leases authorizing occupancy of submerged 

and submersible lands by the J.C. Boyle Dam, J.C. Boyle Powerhouse, and Keno Dam. 

No Party shall be deemed to have admitted, adjudicated, or otherwise agreed to the State 

of Oregon’s claim to ownership of submerged and submersible lands by virtue of this 

Settlement. 

 

3. Secretarial Designation and Statement of Support 

 

3.1 Statement of Support 
 

In cooperation with the Secretary of Commerce and other federal agencies as appropriate, 

the Secretary may make an affirmative statement of support for Facilities Removal if, in 

the Secretary’s judgment, Facilities Removal (1) will advance restoration of the salmonid 

fisheries of the Klamath Basin, and (2) is in the public interest, which includes but is not 

limited to consideration of potential impacts on affected local communities and Tribes. 

 

3.2 Secretarial Designation 
 

The Secretary, through execution of the Settlement, agrees that Oregon Department of 

Fish and Wildlife will act as the entity with authority under ORS 757.738(3) to request 

transfer of funds held in the appropriate trust account established under ORS 757.738, to 

hold transferred funds, and to disburse transferred funds to the DRE, its assign, or 
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successor, in accordance with a funding agreement as specified in Section 4.12.2, in the 

amounts necessary to pay “the costs of removing the Klamath River dams” as that phrase 

is used in ORS 757.736(11). 

 

4. Costs 

 

4.1 Funds for the Purpose of Facilities Removal 
 

The Parties agree to pursue arrangements for the creation of the funding sources 

described below for the purpose of Facilities Removal. 

 

4.1.1 The Customer Contribution 
 

A. Within 30 days of the Effective Date, PacifiCorp shall request that the 

Oregon PUC, pursuant to the Oregon Surcharge Act, establish two 

non-bypassable customer surcharges, the Oregon J.C. Boyle Dam 

Surcharge and the Oregon Copco I and II/Iron Gate Dams Surcharge 

(together, the “Oregon Klamath Surcharges”), for PacifiCorp’s Oregon 

customers to generate funds for the purpose of Facilities Removal. 

PacifiCorp shall request that the Oregon PUC set the Oregon Klamath 

Surcharges so that to the extent practicable the total annual collections 

of the surcharges remain approximately the same during the collection 

period. 

 

B. Within 30 days of the Effective Date, PacifiCorp shall request that the 

California PUC establish a non-bypassable customer surcharge (the 

“California Klamath Surcharge”) for PacifiCorp’s California 

customers to generate funds for the purpose of Facilities Removal. 

PacifiCorp shall request that the California PUC establish the 

California Klamath Surcharge so that it will collect an approximately 

equal amount each year that it is to be collected. PacifiCorp shall 

request that such surcharge assigns responsibility among the customer 

classes in an equitable manner. PacifiCorp shall also request that the 

California PUC set the California Klamath Surcharge so that it at no 

time exceeds two percent of the revenue requirements set by the 

California PUC for PacifiCorp as of January 1, 2010. 

 

C. The Parties agree that the total amount of funds to be collected 

pursuant to the Oregon Klamath Surcharges and the California 

Klamath Surcharge shall not exceed $200,000,000 (in nominal 

dollars); these funds shall be referred to as the “Customer 

Contribution.” 

 

D. PacifiCorp shall request that the Oregon PUC establish a surcharge so 

that the amount collected under the Oregon Klamath Surcharges is 

92% (a maximum of approximately $184,000,000) of the total 
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Customer Contribution, and with 75% of the total Oregon Klamath 

Surcharges amount collected through the Oregon Copco I and II/Iron 

Gate Dams Surcharge and 25% collected through the Oregon J.C. 

Boyle Dam Surcharge. 

 

E. PacifiCorp shall request that the California PUC establish a surcharge 

so that the amount collected under the California Klamath Surcharge is 

8% (a maximum of approximately $16,000,000) of the Total Customer 

Contribution. The trustee of the California Klamath Surcharge shall 

apply 75% of the total California Klamath Surcharge amount collected 

to the California Copco I and II/Iron Gate Dams Trust Account and 

25% of the total California Klamath Surcharge amount collected to the 

California J.C. Boyle Dam Trust Account. 

 

F. PacifiCorp shall collect and remit the surcharges collected pursuant to 

this section to the trustee(s) described in Section 4.2, below, to be 

deposited into the appropriate California Klamath Trust Accounts and 

Oregon Klamath Trust Accounts. 

 

G. Consistent with Section 2.1 of this Settlement, each non-Federal Party 

shall support the California Klamath Surcharge and the Oregon 

Klamath Surcharges in the proceedings conducted by the California 

PUC and the Oregon PUC, respectively, to the extent the proposed 

Surcharges are consistent with this Settlement. 

 

4.1.2 The California Bond Funding 
 

A. The California Legislature has approved a general obligation bond 

(“Bond Measure”) containing a provision authorizing the issuance of 

bonds for the amount necessary to fund the difference between the 

Customer Contribution and the actual cost to complete Facilities 

Removal, which bond funding in any event shall not exceed 

$250,000,000 (in nominal dollars). The bond language is set forth in 

Appendix G-1. At its sole discretion, the State of California may also 

consider other appropriate financing mechanisms to assist in funding 

the difference between the Customer Contribution and the actual cost 

of complete Facilities Removal, not to exceed $250,000,000 (in 

nominal dollars). 

 

B. Consistent with Applicable Law and Section 2.1, each non-federal 

Party shall support the Klamath bond language in Appendix G-1; 

provided that nothing in this Settlement is intended or shall be 

construed to require a Party to support a Bond Measure that includes 

authorizations unrelated to the implementation of this Settlement. 
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4.1.3 State Cost Cap 
 

The Customer Contribution and the California Bond Funding shall be the total 

state contribution and shall be referred to together as the “State Cost Cap.” 

 

4.2 Establishment and Management of Trust Accounts and California Bond Funding 
 

4.2.1 The Oregon Klamath Trust Accounts 
 

A. In accordance with the Oregon Surcharge Act, the Oregon PUC will 

establish two interest-bearing accounts where funds collected by 

PacifiCorp pursuant to the Oregon Klamath Surcharges shall be 

deposited until needed for Facilities Removal purposes. The Oregon 

J.C. Boyle Dam Account shall be established to hold funds collected 

pursuant to the Oregon J.C. Boyle Dam Surcharge.  The Oregon 

Copco I and II/Iron Gate Dams Account shall be established to hold 

funds collected pursuant to the Oregon Copco I and II/Iron Gate Dams 

Surcharge. The Oregon J.C. Boyle Dam Account and the Oregon 

Copco I and II/Iron Gate Dams Account may be referred to together as 

the “Oregon Klamath Trust Accounts.” 

 

B. In accordance with the Oregon Surcharge Act, the Oregon PUC will 

select a trustee to manage the Oregon Klamath Trust Accounts. The 

Parties may recommend a trustee for consideration by the Oregon 

PUC. 

4.2.2 The California Klamath Trust Accounts 
 

A. Upon execution of this Settlement, California shall request, and each 

non-Federal Party shall support the request, that the California PUC 

establish two interest-bearing trust accounts where funds collected by 

PacifiCorp pursuant to the California Klamath Surcharge for the 

purpose of Facilities Removal shall be deposited until needed for 

Facilities Removal purposes.  The non-Federal Parties shall also 

request that California and the California PUC establish the trust 

accounts in a manner that ensures that the surcharge funds will not be 

taxable revenues to PacifiCorp. The California J.C. Boyle Dam Trust 

Account shall be established to hold 25% of the funds collected 

pursuant to the California Klamath Surcharge. The California Copco I 

and II/Iron Gate Dams Trust Account shall be established to hold 75% 

of the funds collected pursuant to the California Klamath Surcharge. 

The California J.C. Boyle Dam Trust Account and the California 

Copco I and II/Iron Gate Dams Trust Account may be referred to 

together as the “California Klamath Trust Accounts.” 

 

B. California shall request, and each non-Federal Party shall support the 

request, that the California PUC select a trustee to accept surcharge 
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funds from PacifiCorp and manage the California Klamath Trust 

Accounts. The Parties may recommend a trustee for consideration by 

the California PUC. 

 

4.2.3 The California Bond Funding 
 

In the event that the Bond Measure is placed on the ballot and approved by voters, 

bond funds available from the Bond Measure shall be managed pursuant to 

California bond law; however, the State of California agrees that, to the extent 

permitted by law, the California Bond Funding shall be managed and disbursed in 

a manner consistent with and complementary to the management and 

disbursement of the Customer Contribution. 

 

4.2.4 Management of the Trust Accounts 
 

A. Within six months of the Effective Date, the States in consultation 

with the Federal Parties shall prepare draft trustee instructions for 

submission to the respective PUCs. The States shall then request that 

the California PUC or another designated agency of the State of 

California, and the Oregon PUC work cooperatively to prepare joint 

instructions to the trustee(s) of the Oregon Klamath Trust Accounts 

and California Klamath Trust Accounts, consistent with the draft 

instructions, as to the following: 

 

(1) Whether and when to disburse funds from the Oregon Klamath 

Trust Accounts and California Klamath Trust Accounts to the 

DRE; 

 

(2) The methodology to be used by the trustee(s) to determine which 

account or accounts to draw funds from for the purpose of 

disbursing funds to the DRE; 

 

(3) A protocol for the trustee(s) to use to ensure that the management 

of the Customer Contribution is consistent with and 

complementary to the management of the California Bond 

Funding; 

 

(4) Disbursement of funds under the circumstances described in 

Section 4.4 below; 

 

(5) A protocol for reallocating between Trust Accounts monies that 

have already been deposited into the Trust Accounts, to be used by 

the trustees, at the request of the States, for removal of specific 

facilities; and 
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(6) If the trustee is a federal agency, provisions ensuring that Trust 

Account monies are not used for any other purpose than Facilities 

Removal consistent with the trustee instructions and do not 

become part of any federal agency’s or bureau’s budget. 

 

B. As necessary, the States, in consultation with PacifiCorp and the DRE, 

will prepare draft trustee instructions revised as appropriate and 

request that the California PUC or another designated agency of the 

state of California, and the Oregon PUC work cooperatively to prepare 

revised joint instructions to the trustee(s) of the Oregon Klamath Trust 

Accounts and California Klamath Trust Accounts consistent with the 

draft revised instructions. The States and PacifiCorp will take such 

other actions as may be reasonably necessary to facilitate the 

distribution of the Customer Contribution. 

 

4.3 Adjustment to Surcharges 
 

As appropriate, the States shall consult with each other, PacifiCorp, and the Federal 

Parties regarding adjustments to the California Klamath Surcharge or Oregon Klamath 

Surcharges necessitated by or appropriate considering the circumstances. Following such 

consultation, PacifiCorp will request that the California PUC and Oregon PUC adjust the 

Klamath Surcharges to be consistent with the recommendations developed through the 

consultation. Any adjustment shall not alter the maximum level of the Customer 

Contribution or State Cost Cap. 

 

4.4 Disposition of Unnecessary or Unused Funds from the Oregon and/or California 

Klamath Trust Accounts 
 

4.4.1 If, as described in Section 4(5) of the Oregon Surcharge Act, the Oregon 

Klamath Surcharges are finally determined to result in rates that are not 

fair, just, and reasonable, the surcharges shall be refunded to customers in 

accordance with the Oregon Surcharge Act and the trustee instructions. 

 

4.4.2 In the event that the Oregon PUC finds that the Oregon Klamath Trust 

Accounts contain funds in excess of actual costs necessary for Facilities 

Removal, those excess amounts shall be refunded to customers or 

otherwise used for the benefit of customers as set forth in Section 4(9) of 

the Oregon Surcharge Act and the trustee instructions. 

 

4.4.3 In the event that, following Facilities Removal, the trustee of the 

California Klamath Trust Account determines that the California Klamath 

Trust Account contains funds in excess of actual costs necessary for 

Facilities Removal, the non-Federal Parties shall request that the 

California PUC order those excess amounts to be refunded to customers or 

otherwise used for the benefit of customers. 
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4.4.4 If, as a result of the termination of this Settlement, or other cause, one or 

more Project dams will not be removed: 

 

A. All or part of the Oregon Klamath Surcharges shall be terminated and 

the Oregon Klamath Trust Accounts disposed as set forth in 

Section 4(10) of the Oregon Surcharge Act and the trustee instructions; 

and 

 

B. PacifiCorp shall request that the California PUC direct PacifiCorp to 

terminate all or part of the surcharge, that the California PUC direct 

the trustee to apply any excess balances in the California Klamath 

Trust Account to California’s allocated share of prudently incurred 

costs to implement FERC relicensing requirements, and that, if any 

excess amount remains in the trust accounts after that application, that 

the California PUC order that the excess amounts be refunded to 

customers or otherwise be used for the benefit of customers. 

 

4.5 Recovery of Net Investment in Facilities 
 

4.5.1 Consistent with Section 3 of the Oregon Surcharge Act, PacifiCorp shall 

request, and each non-Federal Party shall support the request, that the 

Oregon PUC allow recovery of PacifiCorp’s net investment in the 

Facilities. 

 

4.5.2 PacifiCorp shall request, and each non-Federal Party shall support the 

request, that the California PUC conduct one or more proceedings to 

implement the following: 

 

A. That the California PUC determine a depreciation schedule for each 

Facility based on the assumption that the Facility will be removed in 

2020, and change that depreciation schedule at any time if removal of 

the Facility will occur in a year other than 2020; and 

 

B. That the California PUC use the depreciation schedules adopted 

consistent with Section 4.5.2.A above to establish rates and tariffs for 

the recovery of California’s allocated share of undepreciated amounts 

prudently invested by PacifiCorp in the Facilities, with amounts 

recoverable including but not limited to: 

 

(1) Return on investment and return of investment; 

 

(2) Capital improvements required by the Federal Parties or any 

agency of the United States or any agency of the States for the 

continued operation of the Facility until Facility removal; 
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(3) Amounts spent by PacifiCorp in seeking relicensing of the Project 

before the Effective Date of this Settlement; 

 

(4) Amounts spent by PacifiCorp for settlement of issues relating to 

relicensing or removal of the Facilities; and 

 

(5) Amounts spent by PacifiCorp for the Decommissioning of the 

Facilities in anticipation of Facilities Removal. 

 

C. If any amount has not been recovered by PacifiCorp before a Facility 

is removed, PacifiCorp shall request, and each non-Federal Party shall 

support the request, that the California PUC allow recovery of that 

amount by PacifiCorp in PacifiCorp’s rates and tariffs. 

 

4.5.3 Rates and tariffs proposed pursuant to this Section 4.5 shall be separate 

from, and shall not diminish the funds collected by, the Oregon and 

California Klamath Surcharges. 

 

4.6 Recovery of Costs of Ongoing Operations and Replacement Power 
 

4.6.1 Consistent with Section 6 of the Oregon Surcharge Act, PacifiCorp shall 

request, and each non-Federal Party shall support the request, that the 

Oregon PUC allow recovery of other costs incurred by PacifiCorp. 

 

4.6.2 Subject to Section 2.1.2, each non-Federal Party shall support PacifiCorp’s 

request to the California PUC for PacifiCorp to include in rates and tariffs 

California’s allocated share of any costs that are prudently incurred by 

PacifiCorp from changes in operation of Facilities, including reductions to 

generation from the Facilities before removal of the Facilities and for 

replacement power after the dams are removed. 

 

4.6.3 Rates and tariffs proposed pursuant to this Section 4.6 shall be separate 

from, and shall not diminish the funds collected by, the Oregon and 

California Klamath Surcharges. 

 

4.7 Treatment of Costs Related to Future Portfolio Standards and Climate Change 

Legislation 
 

The Parties agree to Meet and Confer at PacifiCorp’s request regarding provisions to 

address potential customer impacts from renewable portfolio standards and climate 

change emissions requirements. 

 

4.8 Acknowledgment of Independence of Oregon PUC and California PUC 
 

The Parties acknowledge that the Oregon PUC and California PUC each is a separate 

state agency that is not bound by this Settlement.  Nothing in this Settlement expands, 
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limits, or otherwise affects any authority of the respective commissions regarding the 

customer surcharges and trust accounts, recovery of net investment, or recovery of costs 

of ongoing operations or replacement power. Because the Parties cannot provide 

assurance that either commission will decide to or be allowed to implement any of the 

provisions for funding Facilities Removal, failure of a commission to do so is not a 

breach of this Settlement by any Party. 

 

4.9 Consultation 
 

Before filing the requests to the California PUC and Oregon PUC described in Sections 

4.5 and 4.6, above, PacifiCorp shall undertake to consult with the Parties, pursuant to a 

confidentiality agreement among the Parties or a protective order issued by the relevant 

PUC, so that the requested rates can be explained and the basis for such rates can be 

provided.  Further, before any request to the California PUC or the Oregon PUC to 

reduce or increase a surcharge in the event the amount needed for Customer Contribution 

is determined to be less or more than the level of Customer Contribution specified in 

Section 7.3.2.A, the States and PacifiCorp shall undertake to consult with all Parties. 

 

4.10 United States Not Responsible for Costs of Facilities Removal 
 

The United States shall not be liable or responsible for costs of Facilities Removal. 

 

4.11 Parties’ Costs Related to Facilities Removal 
 

Subject to Section 4.4, the funds accumulated pursuant to Section 4 are solely for use in 

accomplishing Facilities Removal, including but not limited to development of the 

Definite Plan, all necessary permitting and environmental compliance actions, and 

construction/project management for Facilities Removal. Nothing in this section shall be 

interpreted as a limitation on the State of California’s use of California Bond Funding, or 

funds collected pursuant to the California Klamath Surcharge and deposited into the 

California Copco 1 and 2 and Iron Gate Dams Trust Account, for environmental review; 

provided the use of any funds from California Copco 1 and 2 and Iron Gate Dams Trust 

Account may be offset by California Bond Funds to achieve the target dates set forth in 

Section 7.3. 

 

4.12 Funding and Grant Agreements 
 

4.12.1 On or around June 15, 2016, CNRA will enter into an agreement with the 

Oregon state agency designated by the Secretary under Section 3.2 

pertaining to the use of funds from the Customer Contribution and 

California Bond Funding. 

 

4.12.2 On or around June 15, 2016, the Oregon state agency designated by the 

Secretary under Section 3.2 will enter into a grant agreement with the 

DRE. The grant agreement will include conditions not inconsistent with 
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the Settlement pertaining to the use of the Oregon Klamath Trust 

Accounts. 

 

4.12.3 On or around June 15, 2016, CNRA will enter into a funding agreement 

with the DRE and any other entity as appropriate. The funding agreement 

will include conditions not inconsistent with the Settlement pertaining to 

the use of the California Klamath Trust Accounts. 

 

4.12.4 Following appropriation by the California legislature and consistent with 

the agreement in Section 4.12.1, CNRA will enter into a grant 

agreement(s) with the DRE. The grant agreement(s) shall include 

conditions not inconsistent with the Settlement pertaining to the use of the 

California Bond Funding. 

 

5. Local Community Power 

 

5.1 Power Development 
 

5.1.1 PacifiCorp and the irrigation-related Parties will in good faith cooperate in 

the investigation or consideration of joint development and ownership of 

renewable generation resources and the purchase by PacifiCorp of power 

from renewable energy projects developed by KWAPA or other parties 

related to the Klamath Reclamation Project or off-project irrigators. 

PacifiCorp and interested Public Agency Parties will in good faith 

cooperate in the investigation or consideration of joint development and 

ownership of potential renewable generation resources and the purchase 

by PacifiCorp of power from renewable energy projects developed by 

interested Public Agency Parties. Nothing in this Settlement requires any 

Party to enter into a specific transaction related to such development, 

ownership or purchase, but PacifiCorp, interested Public Agency Parties 

and the irrigation-related Parties desire to take actions in their mutual 

beneficial interest where opportunities arise. 

 

5.1.2 Pursuant to that certain Memorandum of Understanding dated October 15, 

2001 among the Western Governors Association and various federal 

agencies, the Secretary and the State of California shall seek to designate 

Siskiyou County as a Western Renewable Energy Zone and the Secretary 

and the State of Oregon shall seek to designate Klamath County as a 

Western Renewable Energy Zone. The Federal Parties will work with the 

Counties and other Parties to explore and identify potential ways to 

expand transmission capacity for renewable resources within the Counties. 

 

5.2 [Section deleted] 
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5.3 Transmission and Distribution of Energy 
 

Interior, KWAPA, KWUA and UKWUA agree that federal power can contribute to 

meeting power cost targets for irrigation in the Upper Klamath Basin. To that end, and 

consistent with applicable standards of service and the Pacific Northwest Power Planning 

and Conservation Act, 16 U.S.C. § 839 et seq., Interior will acquire power from the 

Bonneville Power Administration (“Bonneville”) to serve all “eligible loads” located 

within Bonneville’s authorized geographic area.  Interior and Bonneville will engage in 

an open and transparent process that will provide for public review and comment on any 

proposed agreement. For purposes of the acquisition of federal power, Interior defines 

Klamath eligible loads to include both on and off-project loads. Such acquisitions are 

subject to Bonneville’s then effective marketing policies, contracts, and applicable 

priority firm power rate. 

 

For an additional, standard transmission charge, Bonneville will deliver power to 

PacifiCorp at the Captain Jack or Malin substations or other points as may be mutually 

agreed to by Bonneville and PacifiCorp (“Points of Delivery”) and PacifiCorp will 

deliver the energy to eligible loads under applicable tariffs. 

 

Interior, KWAPA, KWUA, UKWUA and PacifiCorp agree to continue to work in good 

faith to identify and implement a mutually agreeable approach for delivering acquired 

federal power to eligible loads. PacifiCorp agrees to receive any federal power at the 

Points of Delivery and to deliver such power to the eligible loads pursuant and subject to 

the following terms and conditions: 

 

5.3.1 The terms and conditions related to accessing PacifiCorp’s transmission 

system, to the extent that it is necessary, will be consistent with 

PacifiCorp’s Open Access Transmission Tariff (“OATT”). 

 

5.3.2 The terms and conditions related to accessing PacifiCorp’s distribution 

system will remain subject to the jurisdiction of the California Public 

Utilities Commission for distribution facilities located in California and 

the Oregon Public Utility Commission for distribution facilities located in 

Oregon. In California and Oregon, the respective PUCs have approved 

unbundled delivery service tariffs for PacifiCorp to implement direct 

access legislation. The Parties agree that these unbundled delivery service 

tariffs can enable the delivery of federal power. For power acquired by 

Interior from Bonneville, PacifiCorp will charge an unbundled distribution 

rate that is based on the Oregon Commission-approved tariff applicable to 

the delivery of Bonneville power to eligible loads in Oregon. 

 

To the extent that PacifiCorp’s existing tariffs require revision in order to 

allow PacifiCorp to implement the mutually agreeable approach, 

PacifiCorp shall request such revision by the Commission having 

jurisdiction. 
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The Parties understand and agree that PacifiCorp shall recover its costs 

incurred in providing the delivery services required under the mutually 

agreeable approach and that such services will not be subsidized by 

PacifiCorp’s other retail customers. PacifiCorp, Interior, KWUA, 

KWAPA, and UKWUA agree to work cooperatively to identify and 

analyze, as necessary, PacifiCorp’s costs for delivery services as part of 

identification of any such mutually agreeable approach.  The Parties 

further agree that the costs of providing delivery services will be 

recovered pursuant to a tariff or tariffs established by the respective PUC 

based on cost-of-service principles and a finding by the PUC that the rates 

charged under the tariff[s] are fair, just, reasonable and sufficient. 

 

5.3.3 PacifiCorp agrees to work in good faith to develop mutually agreeable 

revisions to existing provisions of state or federal law, if necessary to 

implement the mutually agreeable approach. 

 

5.3.4 PacifiCorp agrees to work in good faith with Bonneville, Interior, 

KWAPA, KWUA and UKWUA and other Parties as the case may be, to 

resolve, on a mutually agreeable basis, any technical and administrative 

issues (such as billing and metering) that may arise with respect to 

PacifiCorp’s delivery of power to the eligible loads. 

 

5.3.5 It is the Parties’ intent that this Agreement will not require PacifiCorp to 

modify its existing transmission or distribution facilities. PacifiCorp may 

elect to do so at the sole cost and expense of the Party or entity requesting 

such modification. 

 

5.3.6 At such time as the eligible loads are prepared to and technically able to 

receive federal power, PacifiCorp, Interior, KWAPA, KWUA and 

UKWUA agree to work cooperatively with each other to transition the 

eligible loads from full retail service on a mutually agreeable basis. The 

Parties acknowledge that for any eligible load that has received federal 

power pursuant to this section, PacifiCorp will no longer have the 

obligation to plan for or meet the generation requirements for these loads 

in the future, provided, however, that PacifiCorp agrees to work 

cooperatively to provide generation services to eligible loads in a manner 

that is cost-neutral to other PacifiCorp customers in the event that a 

contract for federal power is no longer available. Interior, KWAPA, 

KWUA and UKWUA agree to provide notice to PacifiCorp as soon as 

practicable after becoming aware that federal power will no longer be 

available to serve any eligible loads. 

 

5.3.7 Interior, in consultation with KWAPA, KWUA and UKWUA, shall 

Timely develop a preliminary identification of the eligible loads for 

purposes of Section 5.3. Interior, in consultation with KWAPA, KWUA 

and UKWUA, shall provide notification to PacifiCorp identifying the final 
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eligible loads for purposes of Section 5.3, not later than 120 days before 

delivery of federal power to any such eligible loads is to begin. The 

mutually agreeable approach will address the manner by which Interior 

provides notification to PacifiCorp of any changes to eligible loads. 

 

5.3.8 Interior agrees to work cooperatively to assign or delegate or transition 

functions of Interior to KWAPA or another appropriate entity subject to 

the terms of this Section. 

 

5.3.9 If Interior or KWAPA or UKWUA are able to acquire power from any 

entity other than Bonneville for eligible loads in either Oregon or 

California, PacifiCorp, KWAPA, UKWUA, Interior, and KWUA, as 

applicable, will work cooperatively to agree on a method for transmission 

and delivery. 

 

5.3.10 Upon termination of this Settlement, PacifiCorp agrees to provide service 

under the terms of its approved delivery tariff until or unless the respective 

PUC determines that the applicable tariff should no longer be in place. It 

is the intention of PacifiCorp, Interior, KWUA, KWAPA, and UKWUA 

that the general principles of cooperation expressed in Section 5 continue 

beyond the term of this Settlement. 

 

5.4 Irrigator Rates 
 

In consultation with Klamath Basin irrigators, PacifiCorp will continue to explore 

alternative rate structures and programs, such as time-of-use rates or demand control 

programs. 

 

6. Interim Operations 

 

6.1 General 
 

Interim Measures under this Settlement consist of: (1) Interim Measures included as part 

of PacifiCorp’s Interim Conservation Plan (“ICP Interim Measures”) (Appendix C); and 

(2) Interim Measures not included in the Interim Conservation Plan (“Non-ICP 

Measures”) (Appendix D). In addition, PacifiCorp’s Interim Conservation Plan includes 

certain measures for protection of listed sucker species not included as part of this 

Settlement. 

 

6.1.1 PacifiCorp Performance 
 

PacifiCorp shall perform the Interim Measures in accordance with the terms and 

schedule set forth in Appendices C and D as long as this Settlement is in effect 

during the Interim Period.  However, if this Settlement terminates, PacifiCorp 

shall continue performance of the Iron Gate Turbine Venting until the time FERC 

issues an order in the relicensing proceeding.  PacifiCorp shall have no obligation 
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under this Settlement to perform any other of the Interim Measures if this 

Settlement terminates, but may implement certain ICP and Non-ICP Interim 

Measures for ESA or CWA purposes or for any other reason. PacifiCorp reserves 

its right to initiate termination pursuant to Section 8.11.1.C, if the Services fail to 

provide incidental take authorization in a Timely way. 

 

6.1.2 Duty to Support 
 

Subject to the reservations in Sections 1.6, 6.2, and 6.3.4, each Party shall support 

the Interim Measures set forth in Appendices C and D, and will not advocate 

additional or alternative measures for the protection of environmental resources 

affected by the Project during the Interim Period. 

 

6.1.3 Permitting 
 

A. PacifiCorp or the DRE (as applicable) shall comply with all federal, 

state, and local laws and obtain all federal, state, and local permits 

related to Interim Measures, to the extent such laws and permits are 

applicable. 

 

B. FERC Enforcement and Jurisdiction 
 

(1) The Parties agree that enforcement of the terms of the current 

license, as extended through annual licenses, shall be exclusively 

through FERC. If the annual license is amended to incorporate any 

of the Interim Measures, a Party may seek compliance pursuant to 

any remedies it may have under Applicable Law. 

 

(2) Subject to the reservations in Section 6.3.4, PacifiCorp will 

implement Interim Measures and the Klamath River TMDLs, 

subject to any necessary FERC or other Regulatory Approvals. 

 

6.1.4 Interim Power Operations 
 

Consistent with the operation and maintenance agreement contemplated in 

Section 7.1.6, PacifiCorp shall continue to operate the Facilities for the benefit of 

customers and retain all rights to the power from the Facilities until each Facility 

is transferred and Decommissioned, including all rights to any power generated 

during the time between transfer of the Facility to the DRE and Decommissioning 

of the Facility by PacifiCorp. 

 

6.1.5 Adjustment for Inflation 
 

For any funding obligation under a Non-ICP Interim Measure in Appendix D 

expressly made subject to adjustment for inflation, the following formula shall be 

applied at the time of payment: 
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AD = D x (CPI-U t) / (CPI-Uo)) 
 

WHERE: 

 

AD = Adjusted dollar amount payable. 

D = Dollar amount prescribed in the Interim Measure. 

CPI-Ut = the value of the published version of the Consumer Price Index-Urban 

for the month of September in the year prior to the date a dollar amount is 

payable. (The CPI-U is published monthly by the Bureau of Labor Statistics of 

the federal Department of Labor. If that index ceases to be published, any 

reasonably equivalent index published by the Bureau of Economic Analysis may 

be substituted by written agreement of the Parties.) 

CPI-Uo = the value of the Consumer Price Index-Urban for the month and year 

corresponding to the Effective Date of this Settlement. 
 

6.2 Interim Conservation Plan 
 

6.2.1 Application by PacifiCorp 
 

PacifiCorp shall apply to the Services pursuant to ESA Section 10 and applicable 

implementing regulations to incorporate the Interim Conservation Plan measures, 

including both Appendix C (ICP Interim Measures) and the Interim Conservation 

Plan measures for protection of listed sucker species not included in Appendix C, 

into an incidental take permit.  PacifiCorp also may apply in the future to FERC 

to incorporate some or all of the Interim Conservation Plan measures as an 

amendment to the current annual license for the Project. 
 

6.2.2 Applicable Actions by the Services under the ESA 
 

The Services shall review PacifiCorp’s application to incorporate the Interim 

Conservation Plan measures into an incidental take permit pursuant to ESA 

Section 10 and applicable implementing regulations.  Subject to Section 2.1.2, 

each Party shall support PacifiCorp’s request for a license amendment or 

incidental take permit to incorporate the Interim Conservation Plan measures. 

Provided, however, the Services reserve their right to reassess these interim 

measures, as applicable, in: (1) developing a biological opinion pursuant to ESA 

Section 7 or reviewing an application for an incidental take permit pursuant to 

ESA Section 10 and applicable implementing regulations; (2) reinitiating 

consultation on any final biological opinion pursuant to applicable implementing 

regulations; or (3) revoking any final incidental take permit pursuant to the ESA, 

applicable implementing regulations, or the terms of the permit. Provided further, 

other Parties reserve any applicable right to oppose any such actions by the 

Services. 
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6.2.3 Potential Modifications of Measures 
 

The Services shall provide the Parties Notice upon issuance of any final biological 

opinion or incidental take permit issued by the Services pursuant to the ESA 

regarding the ICP Interim Measures (Appendix C). If the terms of any such final 

biological opinion or incidental take permit include revisions to the ICP Interim 

Measures, those measures in the Settlement shall be deemed modified to conform 

to the provisions of the biological opinion or incidental take permit if PacifiCorp 

agrees to such modifications. If PacifiCorp does not agree to such modifications, 

PacifiCorp reserves the right to withdraw its application for license amendment or 

refuse to accept an incidental take permit regarding the ICP Interim Measures. 

 

6.3 TMDLs 
 

6.3.1 PacifiCorp Implementation 
 

Subject to the provisions of this Section 6.3.1, PacifiCorp agrees to implement 

load allocations and targets assigned the Project under the States’ respective 

Klamath River TMDLs, in accordance with OAR chapter 340, Division 42, and 

California Water Code Division 7, Chapter 4, Article 3.  It is the expectation of 

the Parties that the implementation of the commitments in this Settlement, 

coupled with Facilities Removal by the DRE, will meet each State’s applicable 

TMDL requirements. PacifiCorp’s commitment to develop and carry out TMDL 

implementation plans in accordance with this Settlement is not an endorsement by 

any Party of the TMDLs or load allocations therein. 

 

6.3.2 TMDL Implementation Plans 
 

A. No later than 60 days after ODEQ’s and the North Coast Regional 

Water Quality Control Board’s (NCRWQCB’s) approval, respectively, 

of a TMDL for the Klamath River, PacifiCorp shall submit to ODEQ 

and NCRWQCB, as applicable, proposed TMDL implementation 

plans for agency approval. The TMDL implementation plans shall be 

developed in consultation with ODEQ and NCRWQCB. 

 

B. To the extent consistent with this Settlement, PacifiCorp shall prepare 

the TMDL implementation plans in accordance with OAR 340-042- 

0080(3) and California Water Code section 13242, respectively. The 

plans shall include a timeline for implementing management strategies 

and shall incorporate water quality-related measures in the Non-ICP 

Interim Measures set forth in Appendix D. Facilities Removal by the 

DRE shall be the final measure in the timeline. At PacifiCorp’s 

discretion, the proposed plans may further include other planned 

activities and management strategies developed individually or 

cooperatively with other sources or designated management agencies. 

ODEQ and NCRWQCB may authorize PacifiCorp’s use of offsite 
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pollutant reduction measures, subject to an iterative evaluation and 

approval process; provided, any ODEQ authorization of such offsite 

measures conducted in Oregon solely to facilitate attainment of load 

allocations in California waters shall not create an ODEQ obligation to 

administer or enforce the measures. 

 

6.3.3 Keno Load Allocation 
 

Subject to Section 6.3.4, in addition to other Project facilities and affected waters, 

PacifiCorp’s TMDL implementation plan under Section 6.3.2 shall include water 

quality-related measures in the Non-ICP Interim Measures set forth in Appendix 

D that are relevant to the Keno facility and affected waters for which the Project  

is assigned a load allocation. PacifiCorp shall implement Keno load allocations in 

accordance with the approved TMDL implementation plan under Section 6.3 up 

until the time of transfer of title to the Keno facility to Interior. Upon transfer of 

title to the Keno facility as set forth in Section 7.5 of this Settlement, the load 

allocations shall no longer be PacifiCorp’s responsibility. Funding, if necessary, 

for post-transfer Keno load allocation implementation requirements will be 

provided by other non-PacifiCorp sources. 

 

6.3.4 TMDL Reservations 
 

A. PacifiCorp’s TMDL implementation obligations under this Settlement 

are limited to the water quality-related measures in the Interim 

Measures set forth in Appendices C and D and any additional or 

different measures agreed to by PacifiCorp and incorporated into an 

approved TMDL implementation plan. If a TMDL implementation 

plan for PacifiCorp as finally approved, or a final discharge permit or 

other regulatory decision intended to implement a TMDL or water 

quality standard or regulation, requires measures that have not been 

agreed to by PacifiCorp and that are materially inconsistent with the 

Interim Measures, PacifiCorp may initiate termination under Section 

8.11.1.C. 

 

B. PacifiCorp reserves the right to seek modification of a TMDL 

implementation plan in the event this Settlement terminates. The 

States reserve their authorities under the CWA and state law to revise 

or require submission of new TMDL implementation plans in the 

event this Settlement terminates or an implementation plan measure or 

Facilities Removal does not occur in accordance with the timeline in 

the approved implementation plans. Other Parties reserve whatever 

rights they may have under existing law to challenge the TMDLs or 

TMDL implementation plans in the event this Settlement terminates. 

 

C. To the extent it possesses rights outside of this Settlement, no Party 

waives any right to contest: a Klamath River TMDL; specific TMDL 
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load allocation; decision on a PacifiCorp TMDL implementation plan; 

or final discharge permit or other regulatory decision intended to 

implement a TMDL or water quality standard or regulation, if 

materially inconsistent with this Settlement. 

 

6.4 Other Project Works 
 

6.4.1 East Side/West Side Facilities 
 

A. PacifiCorp will apply to FERC for an order approving partial surrender 

of the Project license for the purpose of decommissioning the East 

Side/West Side generating facilities unless PacifiCorp, in consultation 

with the state of Oregon, the Federal Parties, and the Tribes, agrees to 

an alternative disposition of these facilities. PacifiCorp will file the 

application consistent with applicable FERC regulations, and after 

consultation with the Parties.  Notwithstanding Section 2.1.2, the 

Parties reserve their rights to submit comments and otherwise 

participate in the FERC proceeding regarding the conditions under 

which decommissioning should occur. PacifiCorp reserves the right to 

withdraw its surrender application for these facilities if any FERC 

order or other Regulatory Approval in connection with the surrender 

application would impose unreasonable conditions on that surrender. 

 

B. Upon FERC approval, and in coordination with Reclamation and 

pursuant to Section 7.5.2, PacifiCorp shall decommission the East 

Side/West Side facilities in accordance with the FERC order 

approving the decommissioning, with the costs of such 

decommissioning to be recovered by PacifiCorp through standard 

ratemaking proceedings. 

 

C. Upon completion of decommissioning and subject to FERC’s and state 

requirements, PacifiCorp and Interior shall discuss possible transfer of 

the following lands to Interior: Klamath County Map Tax Lots R- 

3809-00000-05800-000, R-3809-00000-05900-000, and R-3809- 

00000-05700-000, or any other mutually-agreeable lands associated 

with the East Side and West Side Facilities on terms and conditions 

acceptable to PacifiCorp and Interior. 

 

6.4.2 Fall Creek Hydroelectric Facility 
 

PacifiCorp will continue to operate the Fall Creek hydroelectric facility under 

FERC’s jurisdiction unless and until such time as it transfers the facility to 

another entity or the facility is otherwise disposed of in compliance with 

Applicable Law. 
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6.5 Abeyance of Relicensing Proceeding 
 

6.5.1 Within 30 days of the Amendment Effective Date, PacifiCorp will file the 

Settlement with FERC and an expedited motion asking FERC to hold 

PacifiCorp’s Project relicensing proceeding in abeyance. Each Party 

agrees to refrain from any action that does not support PacifiCorp’s 

request to abate the FERC relicensing docket for the Project. The motion 

will specify that the abeyance should remain in effect while the DRE’s 

surrender application is pending and until after FERC takes action on the 

DRE’s surrender application as provided in Section 7.1.7.A. 

 

6.5.2 Within 15 days after FERC issues an abeyance order for the Project 

relicensing proceeding, PacifiCorp will withdraw its CWA Section 401 

certification applications currently pending before the California State 

Water Resources Control Board and ODEQ. 

 

6.5.3 If FERC denies PacifiCorp’s motion to abate or fails to rule on the motion 

before July 1, 2016, PacifiCorp will ask the California State Water 

Resources Control Board and the ODEQ to abate permitting and 

environmental review for PacifiCorp’s FERC Project No. 2082 licensing 

activities, including but not limited to water quality certifications under 

Section 401 of the CWA and review under CEQA, during the Interim 

Period. If FERC does not hold the Project relicensing proceeding in 

abeyance, PacifiCorp will withdraw and re-file its relicensing applications 

for Section 401 certifications as necessary to avoid the certifications being 

deemed waived under the CWA during the Interim Period. 

 

6.5.4 If no abeyance of relicensing proceedings is approved by FERC or, as 

applicable, the California State Water Resources Control Board or the 

ODEQ, or an abeyance is ordered then later lifted, then the Parties are 

excused from their duty to support this Settlement to the extent necessary 

to maintain their rights and arguments in the Project relicensing 

proceedings, and any Party may initiate the Meet and Confer procedures 

described in Section 8.7. 

 

7. DRE, Transfer, Surrender, and Facilities Removal 

 

This section describes the measures, schedule, and regulatory compliance during transfer, 

surrender, and removal of Facilities under this Settlement. 

 

7.1 DRE 
 

7.1.1 Execution of Settlement 
 

The Parties expect that the DRE will become a Party by executing the Settlement 

on or around July 1, 2016, as provided in Section 9.4. 
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7.1.2 Capabilities 
 

A. The Parties agree that the DRE must possess the legal, technical, and 

financial capacity to: 

 

(1) Accept and expend non-federal funds consistent with Section 

4.2.4; 

 

(2) Accept transfer of the FERC license and title for the Facilities from 

PacifiCorp; 

 

(3) Seek and obtain necessary permits and other authorizations to 

implement Facilities Removal; 

 

(4) Enter into appropriate contracts and grant agreements for 

effectuating Facilities Removal; 

 

(5) Perform, directly or by oversight, Facilities Removal; 

 

(6) Prevent, mitigate, and respond to damages the DRE or any of its 

contractors, subcontractors, or assigns cause during the course of 

Facilities Removal, and, consistent with Applicable Law, respond 

to and defend associated liability claims against the DRE or any of 

its contractors, subcontractors, or assigns, including costs thereof 

and any judgments or awards resulting therefrom; 
 

(7) Carry the required insurance and bonding set forth in Appendix L 

to respond to liability and damages claims associated with 

Facilities Removal against the DRE or any of its contractors, 

subcontractors, or assigns; 

 

(8) Meet the deadlines set forth in Exhibit 4; and 

 

(9) Perform such other tasks as are reasonable and necessary for 

Facilities Removal. 

 

B. Before the DRE and PacifiCorp file the joint application to transfer the 

license for the Facilities, the DRE will Timely demonstrate to the 

reasonable satisfaction of the States and PacifiCorp that it possesses 

the legal, technical, and financial capacity to accomplish the tasks in 

Sections 7.1.2.A(1) through (5), (8), and (9). PacifiCorp and the States 

will consult if the DRE fails to make the demonstration required in this 

subsection. 

 

C. Within six months of the DRE’s execution of the Settlement, the DRE 

will include in an informational filing in the FERC license transfer 
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proceeding proof that it possesses the legal, technical, and financial 

capacity to accomplish the tasks in Sections 7.1.2.A(6) and (7). This 

filing will include documentation that the DRE meets the requirements 

of Parts II, III, and IV of Appendix L and is capable of fulfilling its 

obligations under Section 7.1.3. The DRE will not provide the filing if 

either of the States or PacifiCorp objects to the filing after a reasonable 

opportunity to review before submission to FERC. The six-month 

deadline may be changed by agreement of the DRE, the States, and 

PacifiCorp. The Parties will Meet and Confer if the DRE fails to 

provide the informational filing to FERC. 

 

7.1.3 Liability Protection 
 

A. By executing this Settlement, the DRE agrees, on its behalf and on 

behalf of the DRE’s employees, contractors, subcontractors, and 

authorized agents or assigns to indemnify, hold harmless, and defend 

PacifiCorp, the state of California, and the state of Oregon for, from, 

and against any and all claims, actions, proceedings, damages, 

liabilities, monetary or non-monetary harms or expense arising from, 

relating to, or triggered by Facilities Removal, including but not 

limited to: 

 

(1) Harm, injury, or damage to persons, real property, tangible 

property, natural resources, biota, or the environment; 

 

(2) Harm, injury, or damage caused by the release, migration, 

movement, or exacerbation of any material, object, or substance, 

including without limitation hazardous substances; and 

 

(3) Breaches or violations of any Applicable Law, Regulatory 

Approval, authorization, agreement, license, permit, or other legal 

requirement of any kind. 

 

B. If the DRE partially assigns its responsibilities under this Settlement, 

the DRE and its assign will be jointly and severally obligated under 

this section. 

 

7.1.4 License Transfer Conditions and Timing 
 

Before the FERC license transfer to the DRE will become effective, the DRE 

must demonstrate to PacifiCorp’s and the States’ reasonable satisfaction that the 

DRE has met the obligations in Appendix L and the following conditions: 

 

A. The DRE has provided Notices required under Section 7.2.1.B; 

 

B. The DRE has met the requirements of Section 7.1.3 and Appendix L; 



35  

C. PacifiCorp and the States agree that the DRE has made sufficient and 

Timely progress in obtaining necessary permits and approvals to 

effectuate Facilities Removal; 

 

D. The DRE, the States, and PacifiCorp are assured that sufficient 

funding is available to carry out Facilities Removal; 

 

E. The DRE, the States, and PacifiCorp are each assured that their 

respective risks associated with Facilities Removal have been 

sufficiently mitigated consistent with Appendix L; 

 

F. The DRE, the States, and PacifiCorp agree that no order of a court or 

FERC is in effect that would prevent Facilities Removal; 

 

G. The DRE and PacifiCorp have executed documents conveying the 

property and rights necessary to carry out Facilities Removal; and 

 

H. The DRE accepts license transfer under the conditions specified by 

FERC in its order approving transfer. 

 

7.1.5 FERC Application for Transfer 
 

A. On or around July 1, 2016, PacifiCorp and the DRE will jointly file an 

application to remove the Facilities from the Project license, 

redesignate the Facilities with a new project number, and transfer the 

redesignated FERC license for the Facilities to the DRE. 

 

B. The application for transfer may include proposals to decommission 

the East Side and West Side facilities, subject to Section 6.4.1 of this 

Settlement; remove the Keno facilities from the Project license under 

Section 7.5 of this Settlement; and transfer the Fall Creek development 

to a third party for purposes of relicensing. 

 

C. PacifiCorp and the DRE will file the joint application for transfer at 

FERC concurrent with the DRE’s application for surrender and 

removal of the Facilities, retaining the 2020 target date for Facilities 

Removal. 

D. The joint application for transfer will request that FERC incorporate 

the conditions in Section 7.1.4 into the transfer order and require that 

transfer will not become effective until the DRE, or PacifiCorp and the 

DRE jointly (as appropriate), file notice with FERC when those 

conditions have been satisfied. 
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7.1.6 Operation and Maintenance Agreement 
 

On or around July 1, 2016, the DRE and PacifiCorp will enter into an operation 

and maintenance agreement allowing PacifiCorp to continue operating the 

Facilities for the benefit of its customers following transfer of the FERC Facilities 

license to the DRE. The conditions of operation under this agreement will be 

consistent with interim operations described in Section 6 and Appendices B, C, 

and D, and will include requirements that PacifiCorp pay all costs associated with 

operating the Facilities and indemnify, defend, and hold harmless the DRE with 

respect to those operations. The DRE and PacifiCorp will obtain the concurrence 

of the States for any such agreement. 

 

7.1.7 FERC Application for Surrender 
 

A. Concurrently with the joint application for license transfer, the DRE 

will file an application with FERC to surrender the FERC license for 

the Facilities for the purpose of Facilities Removal, which will include 

a copy of this Settlement and the Detailed Plan. The DRE will request 

that FERC defer acting on the application until the conditions in 

Section 7.1.4 are satisfied. The DRE will take any action necessary to 

obtain necessary FERC authorization to carry out Facilities Removal 

in accordance with this Settlement. PacifiCorp will provide technical 

support to the DRE and to FERC in processing the surrender 

application, but will not be a co-applicant or co-licensee on the 

surrender application unless otherwise mutually agreed upon with the 

DRE. 

 

B. Concurrently with the joint application for license transfer and the 

DRE’s application to FERC for surrender, the DRE will file 

applications seeking state water quality 401 certifications for Facilities 

Removal with the California State Water Resources Control Board and 

the ODEQ. 

 

7.1.8 Performance of Facilities Removal 
 

The DRE will perform Facilities Removal in accordance with the Definite Plan, 

as approved and as may be modified by the FERC surrender order and other 

applicable Regulatory Approvals. The DRE will complete final design and cost 

estimates before initiating Facilities Removal. 

 

7.1.9 Other Regulatory Approvals for Facilities Removal 
 

The DRE will take any action necessary to obtain other Regulatory Approvals 

necessary to effectuate Facilities Removal in accordance with this Settlement, 

except that PacifiCorp will file and support applications to obtain the necessary 
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state commission approvals for the transfer of assets to the DRE in accordance 

with this Settlement. 

 

7.1.10 Assignment 
 

The DRE may assign to another entity any of its responsibilities under this 

Settlement, including the DRE responsibilities described in this section. This 

assignment is subject to any necessary Regulatory Approvals. The DRE may not 

assign its responsibilities under this Settlement without the prior written consent 

of the States and PacifiCorp. 

 

7.2 Definite Plan and Detailed Plan 
 

7.2.1 Development and Use of Definite Plan 
 

The DRE will develop a Definite Plan for Facilities Removal that, once 

completed, may be included as a part of any applications for permits or other 

authorizations.  The Definite Plan must be consistent with this Settlement. 

 

A. Elements of Definite Plan 
 

The Definite Plan may be based on all elements of the Detailed Plan 

described in Section 7.2.2 and will be consistent with FERC requirements 

for surrender. Such elements shall be in the form required for physical 

performance, such as engineering specifications for a construction activity, 

and shall also include consideration of prudent cost overrun management 

tools such as performance bonds.  The Definite Plan shall also include: 

 

(1) A detailed estimate of the actual or foreseeable costs associated 

with: the physical performance of Facilities Removal consistent 

with the Detailed Plan; each of the tasks associated with the 

performance of the DRE’s obligations as stated in Section 7.1; 

seeking and securing permits and other authorizations; and 

insurance, performance bond, or similar measures, as set forth in 

Appendix L to this Settlement; 

 

(2) The DRE’s analysis demonstrating that the total cost of Facilities 

Removal is likely to be less than the State Cost Cap, which is the 

total of Customer Contribution and California Bond Funding as 

specified in Section 4; 

 

(3) Appropriate procedures consistent with state law to provide for 

cost-effective expenditures within the cost estimates stated in (1); 

 

(4) Accounting procedures that will result in the earliest practicable 

disclosure of any actual or foreseeable overrun of cost of any task 

relative to the detailed estimate stated in (1); and 
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(5) Appropriate mechanisms to modify or suspend performance of any 

task subject to such overrun.  Upon receipt of Notice from the 

DRE of any actual or foreseeable cost overrun pursuant to (2), the 

Parties shall use the Meet and Confer procedures to modify the 

task (to the extent permitted by the FERC surrender order, an 

applicable permit, or other authorization) or to modify this 

Settlement as appropriate to permit Facilities Removal to proceed. 

 

B. Notice of Completion 
 

The DRE shall provide Notice to the Parties upon completion of the 

Definite Plan. 

 

C. Use of Definite Plan 
 

The DRE must incorporate the Definite Plan, once completed, into any 

FERC application to surrender the Facilities license.  After FERC issues 

an order on the FERC Facilities license surrender application, the Parties 

will review the consistency of the Definite Plan, FERC’s surrender order, 

and this Settlement. If either of the States or the DRE finds that the FERC 

surrender order is materially inconsistent (as defined in Section 8.11.2) 

with the Definite Plan or this Settlement, either the DRE or the States may 

initiate Meet and Confer proceedings. 

 

7.2.2 Detailed Plan for Facilities Removal 
 

The Secretary developed the Detailed Plan, which may serve as a basis for the 

Definite Plan described in Section 7.2.1.A. The Detailed Plan includes A through 

F below; G is addressed in Appendix L and will be fully developed in the Definite 

Plan; H will be addressed during solicitation and selection of engineering and 

construction contract(s) for development of a Definite Plan and for Facilities 

Removal. 

 

A. The physical methods to be undertaken to effect Facilities Removal, 

including but not limited to a timetable for Facilities Removal, which 

is removal of all or part of each Facility as necessary to effect a free- 

flowing condition and volitional fish passage as defined in Section 1.4; 

 

B. As necessary and appropriate, plans for management, removal, and/or 

disposal of sediment, debris, and other materials; 

 

C. A plan for site remediation and restoration; 

 

D. A plan for measures to avoid or minimize adverse downstream 

impacts; 
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E. A plan for compliance with all Applicable Laws, including anticipated 

permits and permit conditions; 

 

F. A detailed statement of the estimated costs of Facilities Removal; 

 

G. A statement of measures to reduce risks of cost overruns, delays, or 

other impediments to Facilities Removal; and 

 

H. The qualifications, management, and oversight of a non-federal DRE. 

 

7.2.3 Assessment and Mitigation of Potential Impacts to the City of Yreka 
 

The Parties understand that actions related to this Settlement may affect the City 

of Yreka. In recognition of this potential, the Parties agree to the following 

provisions, which shall remain in effect so long as this Settlement remains in 

effect. 

 

A. The Parties collectively and each Party individually shall agree not to 

oppose the City of Yreka’s continued use of California State Water 

Right Permit 15379, which provides for the diversion of up to 15 cfs 

for municipal uses by the City of Yreka. 

 

B. As part of implementation of this Settlement, an engineering 

assessment to study the potential risks to the City of Yreka’s water 

supply facilities as a result of implementation of Facilities Removal 

shall be funded and conducted by the Secretary. Actions identified in 

the engineering assessment necessary to assure continued use of the 

existing, or equivalent replacement, water supply facilities by the City 

of Yreka shall be funded from the California Bond Measure and 

implemented. Actions that may be required as a result of the 

engineering assessment and in consultation with the City of Yreka 

include, but are not limited to: 

 

(1) Relocation, replacement, and/or burial of the existing 24-inch 

diameter water line and transmission facilities from the City of 

Yreka’s Fall Creek diversion; 

 

(2) Assessment, mitigation, and/or funding to address potential 

damage to the City of Yreka’s facilities located along the Klamath 

River, including mitigation of potential impacts that may occur as 

a result of a dam breach. Such assessment, mitigation, and/or 

funding shall include consideration of the cathodic protection field 

located near the north bank of the Iron Gate crossing and the 

facilities that house the City’s diversion and pump station; and 
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(3) Assessment, mitigation, and/or funding to address any impacts 

resulting from implementation of the Settlement, on the ability of 

the City to divert water consistent with its Water Right Permit 

15379. 

 

C. As part of implementation of this Settlement, an assessment of the 

potential need for fish screens on the City of Yreka’s Fall Creek 

diversion facilities was completed in the Detailed Plan and it identified 

the need for fish screens on Dam A and Dam B. As a result of 

implementation of this Settlement, in order to meet regulatory 

requirements and screening criteria, construction of the required fish 

screens, including, but not limited to, necessary costs to preserve City 

facilities with additional species protection, shall be funded through 

the California Bond Measure pursuant to Section 4.2.3, or through 

other appropriate sources. 

 

7.3 Schedule for Facilities Removal 
 

7.3.1 The Parties agree that the target date to begin Facilities Removal is 

January 1, 2020. The Parties agree that preparatory work for Facilities 

Removal may be undertaken by the DRE before January 1, 2020, 

consistent with the Definite Plan, applicable permits, and Section 6 of this 

Settlement; provided such preparatory work shall not have any negative 

impact on PacifiCorp’s generation operations at the Facilities. The Parties 

further agree to a target date of December 31, 2020 for completion of 

Facilities Removal at least to a degree sufficient to enable a free-flowing 

Klamath River allowing volitional fish passage. 

 

7.3.2 The Parties acknowledge and agree that the schedule to accomplish 

Facilities Removal will be determined by the DRE in accordance with 

Section 7.3.4. The Parties intend to implement this Settlement based on 

the following approach to achieve the target dates for Decommissioning 

and Facilities Removal set forth in Section 7.3.1: 

 

A. Collect $172 million of the total Customer Contribution by 

December 31, 2019, consistent with Section 4; 

 

B. Earn approximately $28 million in interest on the Klamath Trust 

Accounts to provide Value to Customers, which results in a total of 

$200 million in the accounts available for Facilities Removal costs as 

illustrated in Appendix H to this Settlement; 

 

C. Implement Decommissioning and Facilities Removal in a manner that 

permits PacifiCorp to generate sufficient electricity at the Facilities to 

achieve the economic results included in PacifiCorp’s Economic 

Analysis; and 
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D. Implement the ICP and Non-ICP Interim Measures set forth in 

Appendices C and D to this Settlement. 

 

7.3.3 The Parties agree that PacifiCorp may continuously operate the Facilities 

subject to the ICP and Non-ICP Interim Measures identified in 

Appendices C and D to this Settlement and generate electricity at the 

Facilities through December 31, 2019. Based upon PacifiCorp’s 

representation of its Economic Analysis, the Parties agree that the 

following additional Value to Customers, in addition to the $28 million in 

interest described in Section 7.3.2.B, is necessary to achieve the 

corresponding date for commencement of Facility Decommissioning: 

 

Date of Facilities 

Decommissioning 

Required Additional 

Value to Customers 

January 1, 2020 $27 million 

July 1, 2020 $13 million 

December 31, 2020 $0 
 

If Decommissioning begins on December 31, 2020, no additional funding 

is required. The Parties acknowledge that, in order to complete Facilities 

Removal to the degree described in the last sentence of Section 7.3.1 by 

December 31, 2020, Decommissioning will need to begin prior to that 

date. As described in the table above, Decommissioning may begin on 

July 1, 2020 if $13 million in additional Value to Customers is identified, 

or on January 1, 2020, if $27 million in additional Value to Customers is 

identified. 

 

7.3.4 Within 90 days of the DRE’s execution of the Settlement, or at such 

additional time as may be necessary, the Parties shall Meet and Confer to: 

(1) review progress in implementing the Settlement based upon the 

approach described in Section 7.3.2; (2) review the DRE’s schedule to 

procure contractor(s) to prepare a Definite Plan based on the Detailed Plan 

and to provide required liability protection and risk mitigation in 

accordance with Appendix L; and (3) identify the Value to Customers 

necessary to implement the schedule, the mechanisms as described in 

Section 7.3.8 that will be used, and the estimated cost reduction from each 

mechanism through December 2019. The Parties will subsequently Meet 

and Confer if the estimated additional Value to Customers has not been 

timely secured, a Regulatory Approval is inconsistent with that schedule, 

or the Definite Plan or final designs are inconsistent with the schedule. 

 

If the Parties determine that the identified Value to Customers is less than 

the amount required to achieve the schedule, then the Parties at that time 

will consider additional actions to address the funding deficiency, 

including but not limited to extending the schedule and securing additional 

funding to protect PacifiCorp customers.  The Parties may thereafter Meet 
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and Confer if additional Value to Customers is secured in excess of what 

was previously estimated. 

 

7.3.5 PacifiCorp, in its sole and absolute discretion, may determine that 

Facilities Removal may begin earlier than January 1, 2020. 

 

7.3.6 If the Parties determine that the schedule for Facilities Removal must 

extend beyond December 31, 2020, then the Parties shall also consider 

whether (1) modification of Interim Measures is necessary to 

appropriately balance costs to customers and protection of natural 

resources, and (2) continuation of the collection of the customer 

surcharges up to the maximum Customer Contribution is warranted. 

 

7.3.7 The Parties agree that if Decommissioning and Facilities Removal occurs 

in a staged manner, J.C. Boyle is intended to be the last Facility 

decommissioned. If, however, the Definite Plan or FERC’s surrender 

order directs a different sequence for Decommissioning and Facilities 

Removal, then the Parties shall Meet and Confer to identify adjustments 

necessary to implement Facilities Removal in a manner that is consistent 

with PacifiCorp’s Economic Analysis. 

 

7.3.8 The Parties have identified the following potential mechanisms for 

creating Value to Customers: 

 

A. Interest on the Klamath Trust Accounts 
 

The Parties acknowledge above that the surcharges from the Customer 

Contributions will be placed in interest-bearing accounts and that the 

interest that accrues in the accounts may be used to reduce the amount 

collected through the surcharges so that the total Customer Contribution, 

including accrued interest through December 31, 2019, totals 

$200,000,000. The Parties further acknowledge that it is not possible to 

precisely estimate the amount of interest that will accrue in the Klamath 

Trust Accounts.  To the extent the interest in the accounts exceeds 

$28,000,000, the additional earnings may be used as a Value to Customers 

unless the funds are required for Facilities Removal. Nothing in this 

paragraph will limit the Customer Contribution to less than $200,000,000. 

 

B. Third-Party Funding 
 

The Parties agree to work jointly to identify potential partnerships to 

supplement funds generated pursuant to this Settlement. Such third-party 

funds may be employed to acquire generation facilities that can be used to 

replace the output of the Facilities, to fund aspects of Facilities Removal, 

or for other purposes to achieve the benefits of this Settlement. 
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C. Other 
 

The Parties acknowledge that other mechanisms for Value to Customers 

may be identified, provided that they create sufficiently quantifiable 

benefits for customers. 

 

7.3.9 PacifiCorp’s Economic Analysis that will be used to implement this 

section was filed by PacifiCorp with the Oregon PUC pursuant to Section 

4(1) of the Oregon Surcharge Act and with the California PUC in 

accordance with Section 4 of this Settlement. The Parties may seek to 

intervene in these state proceedings before the Commissions, and may 

request to view PacifiCorp’s Economic Analysis consistent with the 

limitations imposed by Section 4(6) of the Oregon Surcharge Act, 

applicable PUC protective orders, and general PUC discovery practices 

and legal requirements. PacifiCorp shall not oppose either request. 

PacifiCorp reserves the right to request that the PUCs restrict Parties’ 

access to commercially sensitive material, other than PacifiCorp’s 

Economic Analysis, consistent with Section 4(6) of the Oregon Surcharge 

Act, applicable PUC protective orders, and general PUC discovery 

practices and legal requirements. 

 

7.4 Transfer, Decommissioning, and Facilities Removal 
 

7.4.1 DRE Notice 
 

The DRE will notify the Parties and FERC when the necessary permits and 

approvals have been obtained for removal of a Facility or Facilities, all contracts 

necessary for removal have been finalized, and Facility Removal is ready to 

commence. 

 

7.4.2 Decommissioning and Transfer 
 

PacifiCorp will transfer ownership of each Facility, including the underlying land 

for each Facility in accordance with Section 7.6.4 (except for the Keno 

Development, which shall be disposed in accordance with Section 7.5). Once the 

DRE fulfills all of the conditions and obligations in Section 7.1.4, Appendix L, 

and the FERC license transfer order, and PacifiCorp concurs, PacifiCorp will 

transfer ownership of the Facilities to the DRE. PacifiCorp will continue to 

operate and maintain the Facilities in accordance with Section 7.1.6 until the DRE 

is ready to begin removal of a Facility and requests that PacifiCorp discontinue 

operation of that Facility. 
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7.5 Keno Facility 
 

7.5.1 Study 
 

Resolution of issues surrounding Keno facility are an important part of achieving 

the overall goals of this Settlement. Accordingly, the Secretary, in consultation 

with affected Parties, shall study issues specific to the Keno facility, with specific 

focus on addressing water quality, fish passage, transfer of title to the Keno 

facility from PacifiCorp to Interior, future operations and maintenance, and 

landowner agreements. The study of the Keno facility will be designed with the 

goals of addressing these issues and maintaining the benefits the dam currently 

provides. 

 

7.5.2 Keno Facility Determination 
 

In 2012, the Bureau of Reclamation and PacifiCorp entered into an agreement in 

principle for transfer of title to the Keno facility from PacifiCorp to Interior. 

Within 60 days of the Amendment Effective Date, Interior and PacifiCorp shall 

commence negotiations on Keno transfer informed by the analyses described in 

Section 7.5.1. Every six months or as necessary after the Amendment Effective 

Date, and subject to Section 8.17, Interior and PacifiCorp shall report to the 

Parties on the status of Keno negotiations, including as appropriate, drafts of a 

proposed Keno transfer agreement, a summary of negotiations and issues in 

dispute, and supporting documents. Interior and PacifiCorp shall use their best 

efforts to complete a final Keno transfer agreement within 180 days of the 

Amendment Effective Date. The Secretary will accept transfer of title to the 

Keno facility when the DRE notifies the Parties and FERC pursuant to Section 

7.4.1 that J.C. Boyle Facility Removal is ready to commence. 

 

The transfer of title to the Keno facility shall be subject to completion of any 

necessary improvements to the Keno facility to meet Department of the Interior 

Directives and Standards criteria for dam safety identified by Interior through its 

Safety of Dams inspection of the Keno facility. To facilitate this inspection, 

PacifiCorp agrees to grant access to the federal government and its contractors for 

study and assessment of the Keno facility.  The terms and conditions of the 

transfer of title to the Keno facility, including coordination of operations between 

Link River dam, Keno dam, and any remaining facilities operated by PacifiCorp, 

ingress and egress agreements and easements required for operation and 

maintenance of the Klamath Reclamation Project, including but not necessarily 

limited to Lake Ewauna, Link River Dam, and Keno Dam will be negotiated 

between Interior and PacifiCorp prior to transfer. Costs associated with any 

improvements necessary to meet Department of Interior’s Directives and 

Standards criteria for dam safety shall be funded by other non-PacifiCorp sources. 
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7.5.3 PacifiCorp Operations Prior to Transfer 
 

Prior to and until transfer of title to the Keno Facility, PacifiCorp shall operate 

Keno in compliance with Contract #14-06-200-3579A, subject to any Applicable 

Law including the CWA and the provisions of Section 6.3 of this Settlement. 

 

7.5.4 Operations After Transfer 
 

Following transfer of title to the Keno facility from PacifiCorp to Interior, Interior 

shall operate Keno in compliance with Applicable Law and to provide water 

levels upstream of Keno Dam for diversion and canal maintenance consistent with 

Contract #14-06-200-3579A executed on January 4, 1968, between Reclamation 

and PacifiCorp (then COPCO) and historic practice. 

 

7.5.5 Landowner Agreements 
 

Based on the analysis under Section 7.5.1, the Secretary, upon acquisition of the 

Keno facility, will execute new agreements with landowners who currently have 

agreements in the Lake Ewauna to Keno reach, as the Secretary determines are 

necessary to avoid adverse impacts to the landowners resulting from the transfer, 

consistent with Applicable Law, operational requirements, and hydrologic 

conditions. 

 

7.6 Dispositions of PacifiCorp Interests in Lands and other Rights 
 

7.6.1 Lands Owned by PacifiCorp 
 

PacifiCorp is the fee owner of approximately 11,000 acres of real property located 

in Klamath County, Oregon and Siskiyou County, California that are not directly 

associated with the Klamath Hydroelectric Project, and generally not included 

within the existing FERC project boundary. This property is more particularly 

described on Page 3 of the PacifiCorp Land Maps, attached as Exhibit 3, and 

referenced as Parcel A. This Settlement shall have no effect as to disposition of 

Parcel A lands, which shall continue to be subject to applicable taxes unless and 

until disposed of by PacifiCorp subject to applicable PUC approval requirements. 

 

PacifiCorp is the fee owner of approximately 8,000 acres of real property located 

in Klamath County, Oregon and Siskiyou County, California that is associated 

with the Klamath Hydroelectric Project and/or included within the FERC project 

boundary. This property is more particularly described on Page 3 of the 

PacifiCorp Land Maps, Exhibit 3, and referenced as Parcel B. It is the intent of 

the Parties that Parcel B property be disposed in accordance with Section 7.6.4, 

except for the Keno Development which shall be disposed in accordance with 

Section 7.5. In addition to Exhibit 3, PacifiCorp owns significant electric 

transmission and distribution facilities which will remain under its ownership and 

subject to applicable taxes. 
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7.6.2 Potential Non-Project Land Exchanges 
 

Interior and PacifiCorp have identified in Parcel A the potential for the exchange 

of certain non-Project PacifiCorp-owned lands in the Klamath Basin. Should an 

exchange of these lands to a state or Federal entity take place, the terms of the 

exchange agreement shall be revenue-neutral to County governments. 

 

7.6.3 BLM Easements and Rights of Way 
 

The Parties agree that before Facilities Removal, the FERC license for the 

Facilities shall control the ingress and egress to the Facilities within the FERC 

project boundary. Access by PacifiCorp outside of the project boundary to BLM- 

administered lands may require a separate Right Of Way agreement. 

 

The Parties agree that the DRE’s obligations for operation, maintenance, 

remediation and restoration costs of BLM-administered, transportation-related 

structures affected by Facilities Removal will be addressed as part of the Definite 

Plan. 

 

A proposed disposition of PacifiCorp's easements and right-of-ways across BLM- 

administered lands within the FERC Project boundary will be included as a part 

of the DRE’s Definite Plan for Facility Removal. To the extent necessary, 

reciprocal Right Of Way agreements may be executed across PacifiCorp-owned 

lands and BLM-administered lands to provide continued access for public and 

BLM administration needs. During the implementation of the Definite Plan, the 

DRE will be required to obtain authorization for any access across PacifiCorp and 

BLM-administered lands necessary for every phase of action. 

 

7.6.4 PacifiCorp Klamath Hydroelectric Project Lands 
 

A. It is the intent of the Parties that ownership of PacifiCorp lands 

associated with the Klamath Hydroelectric Project and/or included 

within the FERC Project boundary, identified as Parcel B in Exhibit 3, 

shall be transferred to the DRE before Facilities Removal begins. It is 

the intent of the Parties that, once the DRE has completed Facilities 

Removal and all surrender conditions have been satisfied, ownership 

of these lands will be transferred to the respective States, as applicable, 

or to a designated third-party transferee, upon Notice by the relevant 

State that it has completed to its satisfaction a final property (land and 

facilities) inspection in accordance with Applicable Law and in 

accordance with the indemnification(s) provided in Section 7.1.3 and 

Appendix L. It is also the intent of the Parties that transferred lands 

shall thereafter be managed for public interest purposes such as fish 

and wildlife habitat restoration and enhancement, public education, 

and public recreational access. 
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B. Each State shall undertake inspection and preliminary due diligence 

regarding the nature and condition of Parcel B lands located within its 

state boundaries, in anticipation of transfer of those lands from the 

DRE to the relevant State. PacifiCorp and the DRE shall provide each 

State all cooperation and access to the lands and pertinent records 

necessary to the inspection and due diligence. The DRE, each State, 

and PacifiCorp shall identify and provide to the Parties, for each 

specific property in Parcel B: (1) the proposed transferee for the 

property; and (2) the proposed terms of transfer for the property. The 

States, the DRE, and PacifiCorp shall consult with the Parties and 

other stakeholders before identifying the proposed transfer of a 

specific Parcel B property. Following such evaluation, the State of 

Oregon and the State of California may, each in its sole and absolute 

discretion, elect not to accept the transfer of all or any portion of 

Parcel B lands; provided, if a State, the DRE, or PacifiCorp believes 

that the proposed transfer for a property (or lack thereof) will not 

achieve the intent set forth in Section 7.6.4.A, those Parties shall Meet 

and Confer in accordance with Section 8.7. 

 

C. Without predetermining the final terms of transfer for a specific 

property, proposed terms of transfer may include but are not limited to: 

(1) final property inspection; (2) specification of structures and 

improvements to remain on the property after Decommissioning and 

Facilities Removal; (3) liability protection for the State, or designated 

third party transferee, and the DRE, for any harm arising from post- 

transfer Decommissioning or power operations at the property; 

(4) liability protection for the State, or designated third party 

transferee, for any harm arising from post-transfer Facilities Removal 

by the DRE at the property; (5) easements or other property interests 

necessary for access to and continued operation of PacifiCorp 

transmission and distribution system assets that will remain on the 

property; and (6) notice or acknowledgement of the State’s claim of 

ownership to beds and banks of the Klamath River. The DRE shall be 

a party to the transfer document as necessary and appropriate. The 

consideration required for transfer of a property to a State or third 

party transferee under this section shall be limited to the liability 

protections and other benefits conferred upon PacifiCorp and the DRE 

under this Settlement. Transfer of Parcel B lands shall be subject to 

applicable regulatory approvals and the reservations set forth in 

Section 1.6. 

 

D. PacifiCorp shall convey Parcel B lands to the DRE, after the DRE 

provides Notice to the Parties and FERC that all necessary permits and 

approvals have been obtained for Facility Removal, and all contracts 

necessary for Facility Removal have been finalized. PacifiCorp shall 

convey all right, title, and interest in a subset of the Parcel B lands 
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designated on Exhibit 3 as lands associated with each Facility to the 

State or third party transferee subject to the DRE’s possessory interest, 

consistent with the terms of this Settlement, including the Facilities, 

underlying lands, and appurtenances as further described through 

surveys and land descriptions.  The DRE shall hold the underlying 

land for each Facility in trust for the benefit of the State or third party 

transferee. This public trust possessory interest in the DRE shall be 

controlled by the terms of the Settlement, the Definite Plan, and the 

transfer document. At the conclusion of Facilities Removal, the DRE 

will release the underlying land to the State or third party transferee. 

Upon transfer of ownership of all Facilities, PacifiCorp shall convey to 

the State or third party transferee all right, title, and interest in all 

Parcel B lands not already transferred to the DRE in trust, as further 

described through surveys and land descriptions, without restriction of 

possessory interest for the DRE. If transfer of a specific property for 

any reason is not consummated in a manner achieving the intent set 

forth in Section 7.6.4.A, PacifiCorp, the applicable State, and the DRE 

shall Meet and Confer in accordance with Section 8.7. 

 

E. Notwithstanding any provision hereof, in the event either State accepts 

title to any portion of Parcel B lands, the State of Oregon and the State 

of California retain the right to transfer their ownership to any third 

party for any purpose. 

 

7.6.5 PacifiCorp Water Rights 
 

A. PacifiCorp shall assign its revised hydroelectric water rights to the 

OWRD for conversion to an instream water right pursuant to ORS 

543A.305, and OWRD shall take actions to effect such conversion, in 

accordance with the process and conditions set forth in Water Right 

Agreement between PacifiCorp and Oregon (Exhibit 1). Nothing in 

this Section 7.6.5 or Exhibit 1 is intended in any way to affect, 

diminish, impair, or determine any federally-reserved or state law- 

based water right that the United States or any other person or entity 

may have in the Klamath River. 

 

B. Except as provided in this paragraph, within 90 days of completion of 

Facilities Removal at the Copco No. 1, Copco No. 2 and Iron Gate 

Facilities, respectively, PacifiCorp shall submit a Revocation Request 

to the California State Water Resources Control Board for License No. 

9457 (Application No. 17527), and shall notify the State Water 

Resources Control Board of its intent to abandon its hydroelectric 

appropriative water rights at the Copco No. 1 and Copco No. 2 

Facilities, as applicable, as identified in Statement of Water Diversion 

and Use Nos. 15374, 15375, and 15376. Should ongoing operations of 

the Iron Gate Hatchery or other hatchery facilities necessitate 
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continued use of water under License No. 9457 (Application No. 

17527) beyond 90 days after completion of Facilities Removal, 

PacifiCorp shall consult with the Department of Fish and Wildlife and 

the State Water Resources Control Board and shall take actions 

directed by such Department and Board as are necessary to ensure a 

sufficient water supply to the Iron Gate Hatchery or other hatchery 

facilities under License No. 9457. 

 

7.6.6 PacifiCorp Hatchery Facilities 
 

The PacifiCorp Hatchery Facilities within the State of California shall be 

transferred to the State of California at the time of transfer to the DRE of the Iron 

Gate Hydro Development or such other time agreed by the Parties, and thereafter 

operated by the California Department of Fish and Wildlife with funding from 

PacifiCorp as follows: 

 

A. Hatchery Funding 
 

PacifiCorp will fund 100 percent of hatchery operations and maintenance 

necessary to fulfill annual mitigation objectives developed by the 

California Department of Fish and Wildlife in consultation with the 

National Marine Fisheries Service. This includes funding the Iron Gate 

Hatchery facility as well as funding of other hatcheries necessary to meet 

ongoing mitigation objectives following Facilities Removal. Hatchery 

operations include development and implementation of a Hatchery 

Genetics Management Plan as well as a 25% constant fractional marking 

program. Funding will be provided for hatchery operations to meet 

mitigation requirements and will continue for eight years following the 

Decommissioning of Iron Gate Dam. PacifiCorp’s eight-year funding 

obligation assumes that dam removal will occur within one year of 

cessation of power generation at Iron Gate Dam. If Facilities Removal 

occurs after one year of cessation of power generation at Iron Gate Dam, 

then the Parties will Meet and Confer to determine appropriate hatchery 

funding beyond the eight years. 

 

B. Hatchery Production Continuity 
 

PacifiCorp will fund a study to evaluate hatchery production options that 

do not rely on the current Iron Gate Hatchery water supply.  The study 

will assess groundwater and surface water supply options and water reuse 

technologies that could support hatchery production in the absence of Iron 

Gate Dam. The study may include examination of local well records and 

increasing production potential at existing or new facilities in the Klamath 

Basin as well as development of a test well or groundwater supply well. 

Based on the study results and with the approval of the California 

Department of Fish and Wildlife and the National Marine Fisheries 
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Service, PacifiCorp will provide one-time funding to construct and 

implement the measures identified as necessary to continue to meet 

current mitigation production objectives for a period of eight years 

following the Decommissioning of Iron Gate Dam. PacifiCorp’s eight- 

year funding obligation assumes that Facilities Removal will occur within 

one year of cessation of power generation at Iron Gate Dam. If dam 

removal occurs after one year of cessation of power generation at Iron 

Gate Dam, then the Parties will Meet and Confer to determine appropriate 

hatchery funding beyond the eight years. Production facilities capable of 

meeting current hatchery mitigation goals must be in place and operational 

upon removal of Iron Gate Dam. PacifiCorp shall not be responsible for 

funding hatchery programs, if any, necessary to reintroduce anadromous 

fish in the Klamath basin. 

 

8. General Provisions 

 

8.1 Term of Settlement 
 

The term of this Settlement shall commence on the Effective Date and shall continue 

until Facilities Removal has been fully achieved and all conditions of this Settlement 

have been satisfied, unless terminated earlier pursuant to Section 8.11. 

 

8.2 Effectiveness 
 

The KHSA was effective upon execution on February 18, 2010 (“Effective Date”). The 

KHSA as amended will take effect when it is executed by the signatories to the 2016 AIP 

(“Amendment Effective Date”). 

 

8.3 Successors and Assigns 
 

This Settlement shall apply to, be binding on, and inure to the benefit of the Parties and 

their successors and assigns, unless otherwise specified in this Settlement. Except as 

provided by Section 7.1.10, no assignment may take effect without the express written 

approval of the other Parties, which approval will not be unreasonably withheld. 

 

8.4 Amendment 
 

Except as otherwise expressly provided in Section 8.11.3, this Settlement may only be 

amended in writing by all Parties still in existence, including any successors or assigns. 

The Public Agency Parties may also obtain public input on any such modifications as 

required by Applicable Law. A Party may provide Notice of a proposed amendment at 

any time. The Parties agree to meet in person or by teleconference within 20 days of 

receipt of Notice to discuss the proposed amendment. 
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8.5 Notices 
 

Any Notice required by this Settlement shall be written. Notice shall be provided by 

electronic mail, unless the sending Party determines that first-class mail or an alternative 

form of delivery is more appropriate in a given circumstance. A Notice shall be effective 

upon receipt, but if provided by U.S. Mail, seven days after the date on which it is 

mailed. For the purpose of Notice, the list of authorized representatives of the Parties as 

of the Effective Date is attached as Appendix K. The Parties shall provide Notice of any 

change in the authorized representatives designated in Appendix K, and PacifiCorp shall 

maintain the current distribution list of such representatives.  The Parties agree that 

failure to provide PacifiCorp with current contact information will result in a waiver of 

that Party’s right to Notice under this Settlement. The Party who has waived Notice may 

prospectively reinstate its right to Notice by providing current contact information to 

PacifiCorp. 

 

8.6 Dispute Resolution 
 

All disputes between Parties arising under this Settlement shall be subject to the Dispute 

Resolution Procedures stated herein. The Parties agree that each such dispute shall be 

brought and resolved in a Timely manner. 

 

8.6.1 Cooperation 
 

Disputing Parties shall devote such resources as are needed and as can be 

reasonably provided to resolve the dispute expeditiously. Disputing Parties shall 

cooperate in good faith to promptly schedule, attend, and participate in the dispute 

resolution. 

 

8.6.2 Costs 
 

Unless otherwise agreed among the Disputing Parties, each Disputing Party shall 

bear its own costs for its participation in these Dispute Resolution Procedures. 

 

8.6.3 Non-Exclusive Remedy 
 

These Dispute Resolution Procedures do not preclude any Party from Timely 

filing and pursuing an action to enforce an obligation under this Settlement, or to 

appeal a Regulatory Approval inconsistent with the Settlement, or to enforce a 

Regulatory Approval or Applicable Law; provided that such Party shall provide a 

Dispute Initiation Notice and, to the extent practicable, undertake and conclude 

these procedures, before such action. 
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8.6.4 Dispute Resolution Procedures 
 

A. Dispute Initiation Notice 
 

A Party claiming a dispute shall give Notice of the dispute within seven 

days of becoming aware of the dispute. Such Notice shall describe: (1) the 

matter(s) in dispute; (2) the identity of any other Party alleged to have not 

performed an obligation arising under this Settlement or Regulatory 

Obligation; and (3) the specific relief sought. Collectively, the Party 

initiating the procedure, the Party complained against, and any other Party 

which provides Notice of its intent to participate in these procedures, are 

“Disputing Parties.” 

 

B. Informal Meetings 
 

Disputing Parties shall hold at least two informal meetings to resolve the 

dispute, commencing within 20 days after the Dispute Initiation Notice, 

and concluding within 45 days of the Dispute Initiation Notice unless 

extended upon mutual agreement of the Disputing Parties.  If the 

Disputing Parties are unable to resolve the dispute, at least one meeting 

will be held within the 45 days at the management level to seek resolution. 

 

C. Mediation 
 

If the dispute is not resolved in the informal meetings, the Disputing 

Parties shall decide whether to use a neutral mediator. The decision 

whether to pursue mediation, and if affirmative the identity and allocation 

of costs for the mediator, shall be made within 75 days after the Dispute 

Initiation Notice. Mediation shall not occur if the Disputing Parties do not 

unanimously agree on use of a mediator, choice of mediator, and 

allocation of costs.  The mediation process shall be concluded not later 

than 135 days after the Dispute Initiation Notice. The above time periods 

may be shortened or lengthened upon mutual agreement of the Disputing 

Parties. 

 

D. Dispute Resolution Notice 
 

The Disputing Parties shall provide Notice of the results of the Dispute 

Resolution Procedures.  The Notice shall: (1) restate the disputed matter, 

as initially described in the Dispute Initiation Notice; (2) describe the 

alternatives which the Disputing Parties considered for resolution; and (3) 

state whether resolution was achieved, in whole or part, and state the 

specific relief, including timeline, agreed to as part of the resolution. Each 

Disputing Party shall promptly implement any agreed resolution of the 

dispute. 
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8.7 Meet and Confer 
 

8.7.1 Applicability 
 

The Meet and Confer procedures in this Section 8.7 shall apply upon the 

occurrence of certain events or failure to occur of certain events as specifically 

required in this Settlement. 

 

8.7.2 Meet and Confer Procedures 
 

A. Any Party may initiate the Meet and Confer procedures by sending 

Notice: (1) describing the event that requires the Parties to confer, and 

(2) scheduling a meeting or conference call. 

 

B. The Parties will meet to discuss the problem and identify alternative 

solutions. The Parties agree to dedicate a reasonable amount of time 

sufficient to resolve the problem. 

 

C. The Meet and Confer procedures will result in: (1) amendment 

pursuant to Section 8.4; (2) termination or other resolution pursuant to 

the procedures of Section 8.11; or (3) such other resolution as is 

appropriate under the applicable section. 

 

8.8 Remedies 
 

This Settlement does not create a cause of action in contract for monetary damages for 

any alleged breach by any Party of this Settlement. Neither does this Settlement create a 

cause of action in contract for monetary damages or other remedies for failure to perform 

a Regulatory Obligation. The Parties reserve all other existing remedies for material 

breach of the Settlement; provided that Section 8.11 shall constitute the exclusive 

procedures and means by which this Settlement can be terminated. 

 

8.9 Entire Agreement 
 

This Settlement contains the complete and exclusive agreement among all of the Parties 

with respect to the subject matter thereof, and supersedes all discussions, negotiations, 

representations, warranties, commitments, offers, agreements in principle, and other 

writings among the Parties, including the 2008 AIP and 2016 AIP, before the 

Amendment Effective Date of this Settlement, with respect to its subject matter. 

Appendices B, C, D, F, H, K, and L are hereby incorporated by reference into this 

Settlement as if fully restated herein. Exhibits 1 through 4 are attached to this Settlement 

for informational purposes only and are not incorporated by reference except as otherwise 

noted herein. 
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8.10 Severability 
 

This Settlement is made on the understanding that each provision is a necessary part of 

the entire Settlement.  However, if any provision of this Settlement is held by a 

Regulatory Agency or a court of competent jurisdiction to be invalid, illegal, or 

unenforceable: (1) the validity, legality, and enforceability of the remaining provisions of 

this Settlement are not affected or impaired in any way; and (2) the Parties shall negotiate 

in good faith in an attempt to agree to another provision (instead of the provision held to 

be invalid, illegal, or unenforceable) that is valid, legal, and enforceable and carries out 

the Parties’ intention to the greatest lawful extent under this Settlement. 

 

8.11 Termination 
 

8.11.1 Potential Termination Events 
 

This Settlement shall be terminable if one of the following events occurs and a 

cure for that event is not achieved pursuant to Section 8.11.3: 

 

A. A condition precedent to license transfer set forth in Section 7.1.4 is 

not met; 

 

B. The Oregon PUC or California PUC do not implement the funding 

provisions set forth in Sections 4.1 through 4.6; 

 

C. Conditions of any Regulatory Approval of Interim Measures, denial of 

Regulatory Approval of Interim Measures including the failure Timely 

to approve ESA incidental take authorization, or results of any 

litigation related to this Settlement are materially inconsistent with the 

provisions of Section 6.1 through 6.3 and Appendices C and D; 

 

D. Conditions or denial of any Regulatory Approval of Facilities 

Removal or the results of any litigation about such removal, are 

materially inconsistent with the Settlement; 

 

E. The DRE notifies the Parties that it cannot proceed with Facilities 

Removal because it cannot obtain all permits and contracts necessary 

for Facilities Removal despite its good faith efforts; or 

 

F. California, Oregon, the Federal Parties, or PacifiCorp is materially 

adversely affected by another Party’s breach of this Settlement. 

 

8.11.2 Definitions for Section 8.11 
 

A. For purposes of this section and Section 7.2.1.C, “materially 

inconsistent” means diverging from the Settlement or part thereof 

in a manner that: (1) fundamentally changes the economics or 
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liability protection such that a Party no longer receives the benefit 

of the bargain provided by this Settlement; or (2) frustrates the 

fundamental purpose of this Settlement such that Facilities 

Removal or the underlying purposes of Interim Measures cannot 

be accomplished. Events occurring independent of this Settlement, 

other than those identified in Section 8.11.1, shall not be construed 

to create a material inconsistency or materially adverse effect. 

 

B. For purposes of this section, “materially adversely affected” means 

that a Party no longer receives the benefit of the bargain due to: 

(1) fundamental changes in the economics or liability protection; 

or (2) frustration of the fundamental purpose of this Settlement 

such that Facilities Removal or the underlying purposes of Interim 

Measures cannot be accomplished. 

 

C. For purposes of this section, a “result of any litigation” is 

materially inconsistent with this Settlement or a part thereof if a 

Party is materially adversely affected by: (1) costs to defend the 

litigation; or (2) a final order or judgment. 

 

8.11.3 Cure for Potential Termination Event 
 

A. A Party that believes that a potential termination event specified in 

Section 8.11.1 has occurred shall provide Notice. 

 

(1) The Parties shall use the Meet and Confer Procedures specified in 

Section 8.7 to consider whether to deem the event to conform to 

the Settlement, or adopt a mutually agreeable amendment to this 

Settlement. These procedures shall conclude within 90 days of 

Notice. 

 

(2) If these procedures do not resolve the potential termination event, 

the Federal Parties, the States, the DRE if a Party, and PacifiCorp 

may, within 90 days thereafter, agree to an amendment, or deem 

the event to conform to the Settlement; otherwise, this Settlement 

shall terminate. In no event shall any amendment under this 

subsection provide for Facilities Removal with respect to fewer 

than four Facilities. 

 

B. If the Federal Parties, the States, the DRE if a Party, and PacifiCorp 

disagree whether a potential termination event specified in Section 

8.11.1 has occurred, these Parties shall follow the Dispute Resolution 

Procedures in Section 8.6 to attempt to resolve that dispute. If such a 

Notice of Dispute is filed while the Meet and Confer Procedures 

referenced in 8.11.3.A are ongoing, those Meet and Confer Procedures 

are deemed concluded, subject to being recommenced in accordance 
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with the remainder of this subsection. Upon conclusion of the Dispute 

Resolution Procedures in Section 8.6, the Federal Parties, the States, 

the DRE if a Party, and PacifiCorp shall issue a Notice of Dispute 

Resolution. 

 

(1) If, in the Notice of Dispute Resolution, the Federal Parties, the 

States, and PacifiCorp agree that a potential termination event has 

occurred, or agree to consider whether a cure could be achieved, 

the further procedures stated in Section 8.11.3.A(1) and (2) above 

shall apply. 

 

(2) If, in the Notice of Dispute Resolution, the Federal Parties, the 

States, the DRE if a Party, and PacifiCorp disagree whether a 

potential termination event has occurred, this Settlement shall 

terminate unless a Party seeks and obtains a remedy preserving the 

Settlement under Applicable Law. 

 

C. A Party may reasonably suspend performance of its otherwise 

applicable obligations under this Settlement, upon receipt of Notice 

and pending a resolution of the potential termination event as provided 

in Section 8.11.3.A or B. 

 

D. If the Federal Parties, the States, the DRE if a Party, and PacifiCorp, 

pursuant to the procedures in Section 8.11.3.A, agree to an amendment 

or other cure to resolve a potential termination event absent agreement 

by all other Parties pursuant to Section 8.4, any other Party may accept 

the amendment by Notice. If it objects, such other Party: (1) may seek 

a remedy regarding the potential termination event that resulted in the 

disputed amendment, to the extent provided by Section 8.8; (2) may 

continue to suspend performance of its obligations under this 

Settlement; and (3) in either event shall not be liable in any manner as 

a result of its objection or the suspension of its performance of its 

obligations under this Settlement. 

 

E. The Parties shall undertake to complete the applicable procedures 

under this section within six months of a potential termination event. 

 

8.11.4 Obligations Surviving Termination 
 

A. Upon termination, all documents and communications related to the 

development, execution, or submittal of this Settlement to any agency, 

court, or other entity, shall not be used as evidence, admission, or 

argument in any forum or proceeding for any purpose to the fullest 

extent allowed by Applicable Law, including 18 C.F.R. § 385.606. 

This provision does not apply to the results of studies or other 

technical information developed for use by a Public Agency Party. 
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This provision does not apply to any information that was in the public 

domain prior to the development of this Settlement or that became part 

of the public domain at some later time through no unauthorized act or 

omission by any Party. Notwithstanding the termination of this 

Settlement, all Parties shall continue to maintain the confidentiality of 

all settlement communications. 

 

This provision does not prohibit the disclosure of: (1) any information 

held by a federal agency that is not protected from disclosure pursuant 

to the Freedom of Information Act or other applicable law; (2) any 

information held by a state or local agency that is not protected from 

disclosure pursuant to the California Public Records Act, the Oregon 

Public Records Law, or other applicable state or federal law; or 

(3) disclosure pursuant to Section 1.6.8. 

 

B. The prohibitions in Section 1.6.8 survive termination of this 

Settlement. 

 

8.12 No Third-Party Beneficiaries 
 

This Settlement is not intended to and shall not confer any right or interest in the public, 

or any member thereof, or on any persons or entities that are not Parties hereto, as 

intended or expected third-party beneficiaries hereof, and shall not authorize any non- 

Party to maintain a suit at law or equity based on a cause of action deriving from this 

Settlement. The duties, obligations, and responsibilities of the Parties with respect to 

third parties shall remain as imposed under Applicable Law. 

 

8.13 Elected Officials Not to Benefit 
 

No Member of or Delegate to Congress, Resident Commissioner, or elected official shall 

personally benefit from this Settlement or from any benefit that may arise from it. 

 

8.14 No Partnership 
 

Except as otherwise expressly set forth herein, nothing contained in this Settlement is 

intended or shall be construed to create an association, trust, partnership, or joint venture, 

or impose any trust or partnership duty, obligation, or liability on any Party, or create an 

agency relationship between or among the Parties or between any Party and any 

employee of any other Party. 
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8.15 Governing Law 
 

8.15.1 Contractual Obligation 
 

A Party’s performance of an obligation arising under this Settlement shall be 

governed by (1) applicable provisions of this Settlement, and (2) Applicable Law 

for obligations of that type. 

 

8.15.2 Regulatory Obligation 
 

A Party’s performance of a Regulatory Obligation, once approved as proposed by 

this Settlement, shall be governed by Applicable Law for obligations of that type. 

 

8.15.3 Reference to Applicable Law 
 

Any reference in this Settlement to an Applicable Law shall be deemed to be a 

reference to such law in existence as of the date of the action in question. 

 

8.16 Federal Appropriations 
 

To the extent that the expenditure or advance of any money or the performance of any 

obligation of the Federal Parties under this Settlement is to be funded by appropriations 

of funds by Congress, the expenditure, advance, or performance shall be contingent upon 

the appropriation of funds by Congress that are available for this purpose and the 

apportionment of such funds by the Office of Management and Budget.  No breach of 

this Settlement shall result and no liability shall accrue to the United States in the event 

such funds are not appropriated or apportioned. 

 

8.17 Confidentiality 
 

The confidentiality provisions of the Agreement for Confidentiality of Settlement 

Communications and Negotiations Protocol Related to the Klamath Hydroelectric 

Project, as it may be amended, shall continue as long as this Settlement is in effect. 

 

9. Execution of Settlement 

 

9.1 Signatory Authority 
 

Each signatory to this Settlement certifies that he or she is authorized to execute this 

Settlement and to legally bind the entity he or she represents, and that such entity shall be 

fully bound by the terms hereof upon such signature without any further act, approval, or 

authorization by such entity. 
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9.2 Signing in Counterparts 
 

This Settlement may be executed in any number of counterparts, and each executed 

counterpart shall have the same force and effect as if all signatory Parties had signed the 

same instrument. The signature pages of counterparts of this Settlement may be 

compiled without impairing the legal effect of any signatures thereon. 

 

9.3 New Parties 
 

Except as provided in Section 9.4 any entity listed on pages 1 through 2 of this 

Settlement that signs this Settlement on or before December 31, 2016, will become a 

Party to this Settlement. After December 31, 2016, any entity listed on pages 1 through 2 

of this Settlement may become a Party through an amendment of this Settlement in 

accordance with Section 8.4.  After 90 days from the Amendment Effective Date, an 

entity not listed on pages 1 through 2 of this Settlement may become a Party through an 

amendment of this Settlement in accordance with Section 8.4. 

 

9.4 DRE and Liability Transfer Corp. as Parties 
 

The Parties expect that the DRE will become a Party by executing this Settlement within 

90 days of the Amendment Effective Date. No action by any other Party is necessary for 

the DRE to become a Party. If the DRE assigns any of its responsibilities to a Liability 

Transfer Corp. as described in Section 7.1.10 and Appendix L, the Liability Transfer 

Corp. shall become a Party by executing this Settlement. No action by any other Party is 

necessary for the Liability Transfer Corp. to become a Party. 

 

 

[REMAINDER OF PAGE INTENTIONALLY BLANK—SIGNATURES BEGIN ON 

FOLLOWING PAGE] 
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IN WITNESS THEREOF, 

 

the Parties, through their duly authorized representatives, have caused this Settlement to be 

executed as of the date set forth in this Settlement. 

 

 

United States Department of the Interior 
 

 

 
By:   Sally Jewell, Secretary of the Interior 

Date:    

 

United States Department of Commerce’s National Marine Fisheries Service 
 

 

 
By:   Dr. Kathryn D. Sullivan 

Under Secretary of Commerce for 

Oceans and Atmosphere 

 

PacifiCorp d/b/a Pacific Power 

Date:    

 

 

 
By:   Stefan A. Bird, President and CEO 

 

State of California 

Date:    

 

 

 
By:   Edmund G. Brown, Jr., Governor 

 

State of Oregon 

Date:    

 

 

 
 

By:   Kate Brown, Governor 

 

California Department of Fish and Wildlife 

Date:    

 

 

 
By:   Chuck Bonham, Director 

Date:    
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California Natural Resources Agency 
 

 

 
 

By: Director 

 

 

Oregon Department of Environmental Quality 

Date:    

 

 

 
By:   Joni Hammond, Interim Director 

 

 

Oregon Department of Fish and Wildlife 

Date:    

 

 

 
By:   Curt Melcher, Director 

 

 

Oregon Water Resources Department 

Date:    

 

 

 
By:   Thomas Byler, Director 

Date:    
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Karuk Tribe 
 

 

 
By:   Russell Attebery, Chairman 

Date:    
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Klamath Tribes 
 

 

 
By:   Chairman 

Date:    



64  

Yurok Tribe 
 

 

 
By: Thomas P. O’Rourke, Sr., 

Chairperson 

Date:    



65  

Humboldt County, California 
 

 

 
By:   Mark Lovelace 

Chairman, Board of Supervisors 

Date:    



66  

Ady District Improvement Company 
 

 

 
By:  Jason Flowers 

Date:    



67  

Collins Products, LLC 
 

 

 
 

By:   Eric Schooler 

President and Chief Executive Officer 

Date:    



68  

Enterprise Irrigation District 
 

 

 
By:   Michael Beeson, President 

Date:    



69  

Don Johnston & Son 
 

 

 
By:   Donald Scott Johnston, Owner 

Date:    



70  

Inter-County Properties Co., which acquired title as Inter-County Title Co. 
 

 

 
By:   Darrel E. Pierce 

Date:    



71  

Klamath Irrigation District 
 

 

 
By:   Brent Cheyne, President 

Date:    



72  

Klamath Drainage District 
 

 

 
By:   Tim O’Connor, President 

Date:    



73  

Klamath Basin Improvement District 
 

 

 
By:   George Rajnus, Chairman 

Date:    



74  

Klamath Water Users Association 
 

 

 
By:   Brad Kirby, President 

Date:    



75  

Bradley S. Luscombe 
 

 

 
By:   Bradley S. Luscombe 

Date:    



76  

Malin Irrigation District 
 

 

 
By:   Ed Stastny, President 

Date:    



77  

Midland District Improvement Company 
 

 

 
By:   Frank Anderson, President 

Date:    



78  

Pine Grove Irrigation District 
 

 

 
By:   Doug McCabe, President 

Date:    



79  

Pioneer District Improvement Company 
 

 

 
By:   Lyle Logan, President 

Date:    



80  

Plevna District Improvement Company 
 

 

 
By:   Steve Metz, President 

Date:    



81  

Reames Golf and Country Club 
 

 

 
By:   L.H. Woodward, President 

Date:    



82  

Shasta View Irrigation District 
 

 

 
By:   Claude Hagerty, President 

Date:    



83  

Sunnyside Irrigation District 
 

 

 
By:   Pat Patterson, President 

Date:    



84  

Tulelake Irrigation District 
 

 

 
By:   Brad Kirby, President 

Date:    



85  

Upper Klamath Water Users Association 
 

 

 
By:   Matthew Walter, President 

Date:    



86  

Van Brimmer Ditch Company 
 

 

 
By:   Gary Orem, President 

Date:    



87  

Randolph Walthall and Jane Walthall as trustees under declaration of trust dated 

November 28, 1995 
 

 

 
By:   Jane Walthall 

Date:    



88  

Westside Improvement District #4 
 

 

 
By:   Steven L. Kandra, President 

Date:    



89  

Winema Hunting Lodge, Inc. 
 

 

 
By:   R. David Bolls, III 

Date:    



90  

American Rivers 
 

 

 
By:   W. Robert Irvin, President 

Date:    



91  

California Trout 
 

 

 
 

By:   Curtis Knight, Executive Director 

Date:    



92  

Institute for Fisheries Resources 
 

 

 
By:   Glen Spain 

Northwest Regional Director 

Date:    



93  

Northern California Council, Federation of Fly Fishers 
 

 

 
By:   Lowell Ashbaugh 

Vice-President, Conservation 

Date:    



94  

Pacific Coast Federation of Fishermen’s Associations 
 

 

 
By:   Glen Spain 

Northwest Regional Director 

Date:    



95  

Salmon River Restoration Council 
 

 

 
By:   Petey Brucker 

Date:    



96  

Trout Unlimited 
 

 

 
By:   Chris Wood 

Chief Executive Officer 

Date:    



97  

Klamath Riverkeeper 
 

 

 
By:   Konrad Fisher, Exective Officer 

Date:    



98  

Sustainable Northwest 
 

 

   Date:     

By:Greg Block, President 
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Arthur G. Baggett, Jr.
1

 

 

 

 
By: Arthur G. Baggett, Jr. 

Date:    

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

1 
Mr. Baggett is signing this Agreement as a recommendation to the California State Water Resources Control 

Board, and not as a Party. 
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ACTIONS IN APPENDIX A HAVE BEEN COMPLETED 

OR ARE NO LONGER APPLICABLE 

 

 
APPENDIX A 

Coordination Process for the Studies Supporting the Secretarial Determination 

 

1. Introduction 
 

While the proposed Secretarial Determination is an inherently governmental function that may 

not be delegated to others, the Federal Parties understand and recognize the unique nature of this 

task and are committed to participating in the development of the basis for the Secretarial 

Determination in a Timely, open, transparent manner and employing the highest standards of 

scientific integrity. As part of that process and as appropriate and governed by Applicable Law, 

the Secretary will: 

 

A. seek the input from the other Parties and the public, on: 

 

i. identification of data and analysis necessary to make the Secretarial 

Determination; 

 

ii. identification of existing data and analysis and the protocols needed to 

assess its sufficiency; 

 

iii. work plans to obtain and study new information necessary to fill material 

data gaps that may exist, which may include sediment contamination 

studies (including but not limited to dioxin); and 

 

iv. any other process to gather, develop, and assess any additional data, 

existing data, or analysis determined necessary by the United States to 

support the Secretarial Determination, 

 

B. utilize the expertise each of the Parties may have with regard to data and analysis 

that is necessary to support the Secretarial Determination; and 

 

C. create the means by which the Parties can ensure Timely performance of the 

studies. 

 

Further, the Federal Parties have expressed their commitment to ensuring that the studies, 

reports, and analyses utilized to inform the Secretarial Determination are supported by a 

complete and scientifically-sound record. 

 

2. Purpose of the Coordination Process 
 

The purpose of the Coordination Process is to seek, discuss, and consider the views of the Parties 

regarding the basis of the Secretarial Determination in a Timely manner in support of the 

Secretary’s decision-making process. As described in Section 3 below, the Secretary will foster 

communication between the Federal agencies engaged in the Determination and the Parties to 
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ACTIONS IN APPENDIX A HAVE BEEN COMPLETED 

OR ARE NO LONGER APPLICABLE 

 
this Settlement. This includes providing Timely notice to allow the Parties and the public to 

provide meaningful input to the items identified in Section 1 above. 

 

3. The Process 
 

A. To provide an opportunity for the non-federal Parties to provide input to the 

Secretary on the categories of data outlined in Section 1 above, there is 

established under the terms of this Settlement a Technical Coordination 

Committee (TCC) consisting of membership from all of the non-Federal Parties to 

this Settlement.  The TCC will meet or hold conference calls on a monthly basis, 

at a minimum, and more often as deemed necessary. The TCC will also form 

sub-teams and hold separate workshops/meetings as necessary to address specific 

technical and scientific issues. The principal objective of the TCC will be to 

exchange information and data, as appropriate, among the non-federal Parties on 

technical aspects of the Secretarial Determination that may affect the resources of 

the non-federal Parties and provide input to the Federal Parties. The Federal 

Parties will hold public workshops or otherwise provide Timely information to the 

TCC and the public concerning the status of the Determination, the studies in 

support of the Determination and the environmental compliance actions. To the 

extent practicable and in accordance with Applicable Law, the Federal Parties will 

provide the information necessary for the non-federal Parties to have Timely and 

meaningful input consistent with the schedule for completing the Secretarial 

Determination.  The TCC will provide its input in writing to the Federal Parties 

for their consideration, consistent with the Coordination Process. 

 

B. The Parties may participate in the NEPA process as cooperating agencies, if 

eligible under the applicable Federal regulations and guidance, or as members of 

the public. 

 

C. Nothing in this Settlement shall restrict the Department of the Interior or other 

Federal agency from providing funding through other agreements or memoranda 

of understanding. 

 

4. Meet and Confer 
 

This Coordination Process is intended to provide the Parties with the opportunity to provide 

Timely and meaningful input to the Federal Parties’ actions in carrying out the terms of this 

Settlement. If the Parties find that their needs are not being met by this Coordination Process, 

then the Parties may engage in Meet and Confer Procedures to try to address the Parties’ 

concerns. 

 

5. Limitations 
 

This Process is not intended to, nor does it, create any right, benefit, or trust responsibility, 

substantive or procedural, enforceable at law or equity by any person or party against the United 
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ACTIONS IN APPENDIX A HAVE BEEN COMPLETED 

OR ARE NO LONGER APPLICABLE 

 
States, its agencies, its officers, or any other person. The provisions of this Process are not 

intended to direct or bind any person. 

 

6. Government-to-Government Relationship 
 

In accordance with Applicable Law, nothing in this Coordination Process is intended to waive or 

supersede any obligation of the United States to fulfill its government-to-government 

relationship with any Indian Tribe, state, county, or local government concerning the Secretarial 

Determination or this Settlement. 
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APPENDIX B 

Interim Measures Implementation Committee (Interim Measure 1) 

 

1. Purpose and Goal of Committee 
 

The purpose of the Interim Measures Implementation Committee (IMIC or Committee) 

is to collaborate with PacifiCorp on ecological and other issues related to the 

implementation of the Interim Measures set forth in Appendix D of the Settlement. 

The primary goals of the IMIC are:  (a) to achieve consensus where possible; and 

(b) timely implementation of the matters within the scope of the IMIC’s responsibilities 

under the Settlement. 

 

2. Committee Functions and Responsibilities 
 

2.1 The IMIC shall meet, discuss, and seek to reach consensus on implementation of 

the following Non-ICP Interim Measures as detailed in each Interim Measure: 

 

2.1.1 Interim Measure 7. The IMIC will consult with PacifiCorp to approve 

gravel placement projects and approve third parties to implement the 

projects. 

 

2.1.2 Interim Measure 8. The IMIC will consult with PacifiCorp on a plan to 

remove the sidecast rock barrier located upstream of the J.C. Boyle 

Powerhouse, and approve a schedule for the removal. 

 

2.1.3 Interim Measure 11. The IMIC will consult with PacifiCorp to identify 

studies or pilot projects and to develop a priority list of projects to be 

carried out following the DRE’s acceptance of the FERC surrender order, 

as approved by the agencies specified in Interim Measure 11. 

 

2.1.4 Interim Measure 13. The IMIC will identify species specific habitat needs 

on which to base J.C. Boyle Dam instream flow releases in the event dam 

removal occurs in a staged manner and anadromous fish are naturally and 

volitionally present in the J.C. Boyle Bypass Reach. 

 

2.1.5 Interim Measure 15. The IMIC will resolve significant disputes that may 

arise regarding the water quality monitoring plan content or funding. 

 

2.2 The IMIC shall advise the Settlement Parties concerning any proposed 

amendments to the Interim Measures based on monitoring conducted under the 

Interim Measures and any other adaptive management considerations. 

 

2.3 PacifiCorp will prepare and provide to the IMIC periodic reports, no less 

frequently than annually, on the status of implementation of the Interim 

Conservation Plan measures set forth in Appendix C of the Settlement. 
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3. Committee Membership and Meeting Participation 
 

3.1 The IMIC shall be comprised of PacifiCorp and the following members, subject 

to their signing the Settlement: 

 

A. State and Federal Members: One representative each from: U.S. 

Department of the Interior, National Marine Fisheries Service, Oregon 

Department of Environmental Quality, Oregon Department of Fish and 

Wildlife, Oregon Water Resources Department, and the California 

Department of Fish and Wildlife. 

 

B. Tribal Members: One representative each from the Tribes. 
 

C. Other Members: One representative each from: conservation group 

Parties, fishing group Parties, signatory counties, and irrigation group 

Parties. 

 

3.2 The California State Water Resources Control Board and the North Coast 

Regional Board may also be members of the IMIC even though they have not 

signed the Settlement. 

 

3.3 Each member or category of members may designate a primary representative to 

the IMIC within 30 days after the Effective Date of the Settlement, or at any time 

thereafter with five days’ notice. Designation shall be by Notice to the Parties in 

accordance with Section 8.5 of the Settlement. Each member or category of 

members may name alternative representatives to the IMIC.  Failure to designate 

a representative shall not prevent the IMIC from convening or conducting its 

functions in accordance with the time schedules established in the Settlement. 

 

3.4 The IMIC, by unanimous agreement not subject to Dispute Resolution, may grant 

any other Party to the Settlement membership status on the IMIC, provided that 

the entity seeking membership submits a proposal to the IMIC that requests 

membership and demonstrates: (1) reasons why its interests are not adequately 

represented by present IMIC membership; and (2) appropriate qualifications of 

the entity to participate in the IMIC. 

 

3.5 Each member should select a representative who has relevant training or 

experience with natural resource management. 

 

3.6 Participation by identified state and federal resource agencies complements their 

statutory responsibility and does not otherwise affect their authority. Issues 

involving the exercise of specific agency authority can be discussed, but decisions 

are not delegated to the Committee. 

 

3.7 The IMIC may establish technical working groups to facilitate implementation of 

individual Interim Measures or categories of Interim Measures, such as a 
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Fisheries Technical Working Group and a Water Quality Technical Working 

Group. The role of the technical working groups would be to make 

recommendations to the IMIC. 

 

4. Meeting Provisions 
 

4.1 PacifiCorp shall convene the IMIC not later than three months after the Effective 

Date of the Settlement. 

 

4.2 PacifiCorp will arrange, administer, and chair all meetings. A meeting facilitator 

may be used if necessary. PacifiCorp will provide no fewer than 10 days’ prior 

notice of any meeting to the IMIC members, other Settlement Parties and 

agencies with jurisdictional authority, unless otherwise agreed to by the IMIC or 

required in order to meet a Settlement deadline or other emergency circumstance. 

 

4.3 PacifiCorp, or the facilitator, will provide draft meeting summaries for 

concurrence by the IMIC prior to final distribution. Meeting summaries will note 

member concerns. 

 

4.4 The IMIC will establish protocols for meetings such as agenda development, 

location and scheduling. Meetings will be fairly distributed between Portland, the 

Medford area, and Sacramento with teleconferencing provided between sites. 

 

4.5 The meeting agenda will list specific Interim Measures and all other topics for 

action or discussion. 

 

4.6 Meetings will be scheduled as required by the actions contained within specific 

Interim Measure provisions, but no less frequently than annually. 

 

4.7 PacifiCorp will bear all costs associated with conducting meetings. Each member 

will bear its own cost of attendance. 

 

4.8 PacifiCorp will circulate final meeting summaries and any other written 

comments. 

 

4.9 The role of the IMIC will be evaluated at the end of five years after the Effective 

Date of the Settlement. The members will review the IMIC and determine if it 

should remain the same, be modified or discontinued. 

 

5. Committee Deliberations 
 

5.1 During meetings, prior to Committee deliberations, other Settlement Parties and 

agencies with jurisdictional authority may address the Committee and provide 

comments on each agenda topic being discussed. 
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5.2 Following Committee deliberation, the Committee shall seek to reach consensus 

of all members present. Committee decisions shall be based on a two-thirds 

majority vote of those participating. 

 

5.2.1 PacifiCorp or the facilitator will provide the results of the vote to all IMIC 

members within three working days. 

 

5.2.2 Decisions of the Committee will stand unless a Party provides Notice 

within seven working days that it will seek Dispute Resolution pursuant to 

Section 8.6 of the Settlement on the ground of inconsistency with the 

Settlement. 

 

5.2.3 In the event that PacifiCorp believes a proposed action or failure Timely to 

propose an action: (1) is inconsistent with this Settlement or any other 

contract to which it is a party; (2) violates the terms of the FERC license  

or other regulatory requirement; (3) interferes with operations; or 

(4) subjects PacifiCorp to undue risk of litigation, cost overruns, or 

liability, PacifiCorp will consult with the IMIC to identify a modified or 

alternative action. In the event the IMIC does not approve PacifiCorp’s 

modified or alternative action, PacifiCorp may implement its proposed 

action after obtaining approval by any agency specifically assigned that 

decision under the particular Interim Measure, and after obtaining any 

necessary regulatory approvals. An IMIC member who disagrees with the 

elements of PacifiCorp’s proposed actions that are not specified in the 

Interim Measures may dispute those elements in applicable regulatory 

processes. The Parties agree that such disputes are beyond the scope of 

Settlement Section 2.1. 

 

5.3 Any requirements for PacifiCorp to consult with a resource agency or other 

member under an Interim Measure that specifically references that agency or 

other member shall be deemed satisfied by consultation with that agency or other 

member through the IMIC, provided that the IMIC is in existence and that agency 

or other member has participated through the IMIC in consultation on the 

requisite items. To the extent agency consultation is not provided through 

Committee participation, PacifiCorp shall comply with all applicable regulatory 

consultation requirements including plan submission to appropriate agencies, 

including agencies specified in the Interim Measure. However, consultation with 

an agency representative participating in the Committee shall not be deemed to 

satisfy or predetermine any Regulatory Approval required under Applicable Law. 

 

5.4 PacifiCorp will seek to resolve concerns expressed by the federal and state fish 

and wildlife agencies and the state water quality agencies on matters in which 

they have expertise prior to seeking consensus of the IMIC. 

 

5.5 These provisions for Committee deliberations do not supersede a decision by an 

agency specifically assigned that responsibility under an Interim Measure. 
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6. Support for Committee Decisions 
 

6.1 Committee members shall first use the Dispute Resolution process of Settlement 

Section 8.6 to resolve disputes arising from Committee deliberations. 

 

6.2 If Dispute Resolution is unsuccessful and time allows, the IMIC may convene an 

independent science advisory panel. The IMIC may consider the 

recommendations of the independent science advisory panel to resolve the 

dispute. 

 
6.3 All Committee members participating in a consensus decision will support 

PacifiCorp’s defense of such decision in any forum where the decision is 

challenged and the member is participating, to the extent permitted by Applicable 

Law and consistent with Section 2.1.3 of the Settlement. For this purpose, 

participating means non-opposition and does not include absence. 



C-1  

APPENDIX C 

Interim Conservation Plan (ICP) Interim Measures
2

 

 
Interim Measure 2:  California Klamath Restoration Fund / Coho Enhancement Fund 

 

PacifiCorp shall establish a fund to be administered in consultation with the California 

Department of Fish and Wildlife (after providing notice and opportunity for comment to the 

State Water Resources Control Board and North Coast Regional Water Quality Control Board) 

and NMFS to fund actions within the Klamath Basin designed to enhance the survival and 

recovery of coho salmon, including, but not limited to, habitat restoration and acquisition. 

PacifiCorp has provided $510,000 to this fund in 2009 and shall continue to provide this amount 

of funding annually by January 31 of each subsequent year in which this funding obligation 

remains in effect. Subject to Section 6.1.1, this funding obligation shall remain in effect until the 

time of decommissioning of all of the Facilities in California. 

 

 

Interim Measure 3:  Iron Gate Turbine Venting 
 

PacifiCorp shall implement turbine venting on an ongoing basis beginning in 2009 to improve 

dissolved oxygen concentrations downstream of Iron Gate dam. PacifiCorp shall monitor 

dissolved oxygen levels downstream of Iron Gate dam in 2009 and develop a standard operating 

procedure in consultation with NMFS for turbine venting operations and monitoring following 

turbine venting operations in 2009. 

 

 

Interim Measure 4:  Hatchery and Genetics Management Plan 
 

Beginning in 2009, PacifiCorp shall fund the development and implementation of a Hatchery and 

Genetics Management Plan (HGMP) for the Iron Gate Hatchery.  PacifiCorp, in consultation 

with the National Marine Fisheries Service and the California Department of Fish and Wildlife, 

will develop an HGMP for approval by NMFS in accordance with the applicable criteria and 

requirements of 50 C.F.R. § 223.203(b)(5).  To implement the HGMP, PacifiCorp, in 

consultation with NMFS and CDFW, will develop and agree to fund an adequate budget. When 

completed, CDFW shall implement the terms of the HGMP at Iron Gate Hatchery in consultation 

with PacifiCorp and NMFS. Funding of this measure is in addition to the 100 percent funding 

described in Non-ICP Interim Measure 18. 

 

 

Interim Measure 5:  Iron Gate Flow Variability 
 

In coordination with NMFS, USFWS, States and Tribes, PacifiCorp and Reclamation shall 

annually evaluate the feasibility of enhancing fall and early winter flow variability to benefit 
 
 

 

2 
The complete ICP was filed at FERC on November 25, 2008 and includes some additional measures not reflected 

in this Appendix that are not part of this Settlement. 
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salmonids downstream of Iron Gate Dam, subject to both PacifiCorp’s and Reclamation’s legal 

and contractual obligations.  In the event that fall and early winter flow variability can feasibly 

be accomplished, PacifiCorp, in coordination with NMFS, USFWS, and Reclamation will, upon 

a final Incidental Take Permit issued to PacifiCorp by NMFS becoming effective, annually 

develop fall and early winter flow variability plans and implement those plans. Any such plans 

shall have no adverse effect on the volume of water that would otherwise be available for the 

Klamath Reclamation Project or wildlife refuges. 

 

 

Interim Measure 6:  Fish Disease Relationship and Control Studies 
 

PacifiCorp has established a fund in the amount of $500,000 in total funding to study fish disease 

relationships downstream of Iron Gate Dam. Research proposals will be solicited and agreed 

upon by PacifiCorp and NMFS for the purpose of determining that the projects are consistent 

with the criteria and requirements developed by PacifiCorp and NMFS in the ESA review 

process applicable under Settlement Section 6.2. PacifiCorp will consult with the Klamath River 

Fish Health Workgroup regarding selection, prioritization, and implementation of such studies, 

and such studies shall be consistent with the standards and guidelines contained in the Klamath 

River Fish Disease Research Plan and any applicable recovery plans. 
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APPENDIX D 

Non-ICP Interim Measures
3

 

 

Interim Measure 7:  J.C. Boyle Gravel Placement and/or Habitat Enhancement 
 

Beginning on the Effective Date and continuing through decommissioning of the J.C. Boyle 

Facility, PacifiCorp shall provide funding of $150,000 per year, subject to adjustment for 

inflation as set forth in Section 6.1.5 of the Settlement, for the planning, permitting, and 

implementation of gravel placement or habitat enhancement projects, including related 

monitoring, in the Klamath River above Copco Reservoir. 

 
Within 90 days of the Effective Date, PacifiCorp, in consultation with the IMIC, shall establish 

and initiate a process for identifying such projects to the Committee, and, upon approval of a 

project by the Committee, issuing a contract or providing funding to a third party approved by 

the Committee for implementation of the project. 

 
The objective of this Interim Measure is to place suitable gravels in the J.C. Boyle bypass and 

peaking reach using a passive approach before high flow periods, or to provide for other habitat 

enhancement providing equivalent fishery benefits in the Klamath River above Copco Reservoir. 

 

 

Interim Measure 8:  J.C. Boyle Bypass Barrier Removal 
 

Within 90 days of the Effective Date, PacifiCorp, in consultation with the Committee, shall 

commence scoping and planning for the removal of the sidecast rock barrier located 

approximately three miles upstream of the J.C. Boyle Powerhouse in the J.C. Boyle bypass 

reach. In accordance with a schedule approved by the Committee, PacifiCorp shall obtain any 

permits required for the project under Applicable Law and implement removal of the barrier. If 

blasting will be used, PacifiCorp shall coordinate with ODFW to ensure the work occurs during 

the appropriate in-water work period. The objective of this Interim Measure is to provide for the 

safe, timely, and effective upstream passage of Chinook and coho salmon, steelhead trout, 

Pacific lamprey, and redband trout. 

 

 

Interim Measure 9:  J.C. Boyle Powerhouse Gage 
 

Upon the Effective Date, PacifiCorp shall provide the U.S. Geological Survey (USGS) with 

continued funding for the operation of the existing gage below the J.C. Boyle Powerhouse 

(USGS Gage No. 11510700). Funding will provide for continued real-time reporting capability 

for half-hour interval readings of flow and gage height, accessible via the USGS website. 
 

 

3 
The Parties agree that PacifiCorp will implement the interim measures as provided in this Appendix. Pursuant to 

Section 7.3.6 of the Settlement, if the Parties determine that the schedule for Facilities Removal must extend beyond 

December 31, 2020, then the Parties shall consider whether modification of Interim Measures is necessary to 

appropriately balance costs to customers and protection of natural resources based on circumstances at that time. 
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PacifiCorp shall continue to provide funding for this gage until the time of decommissioning of 

the J.C. Boyle Facility. 

 

 

Interim Measure 10:  Water Quality Conference 
 

PacifiCorp shall provide one-time funding of $100,000 to convene a basin-wide technical 

conference on water quality within one year from the Effective Date of this Settlement. The 

conference will inform participants on water quality conditions in the Klamath River basin and 

will inform decision-making for Interim Measure No. 11, with a focus on nutrient reduction in 

the basin including constructed wetlands and other treatment technologies and water quality 

accounting. PacifiCorp, the North Coast Regional Water Quality Control Board, and the Oregon 

Department of Environmental Quality, will convene a steering committee to develop the agenda 

and panels. 

 

 

Interim Measure 11:  Interim Water Quality Improvements 
 

The purpose of this measure is to improve water quality in the Klamath River during the Interim 

Period leading up to dam removal. The emphasis of this measure shall be nutrient reduction 

projects in the watershed to provide water quality improvements in the mainstem Klamath River, 

while also addressing water quality, algal and public health issues in Project reservoirs and 

dissolved oxygen in J.C. Boyle Reservoir. Upon the Effective Date of the Settlement until the 

date of the DRE’s acceptance of the FERC surrender order, PacifiCorp shall spend up to 

$250,000 per year to be used for studies or pilot projects developed in consultation with the 

Implementation Committee regarding the following: 

 

 Development of a Water Quality Accounting Framework 

 

 Constructed Treatment Wetlands Pilot Evaluation 

 

 Assessment of In-Reservoir Water Quality Control Techniques 

 

 Improvement of J.C. Boyle Reservoir Dissolved Oxygen 

 

Within 60 days of the DRE’s acceptance of the FERC surrender order, PacifiCorp shall develop 

a priority list of projects in consultation with the Implementation Committee. The priority list 

will be informed by, among other things, the information gained from the specific studies 

conducted before the DRE’s acceptance of the FERC surrender order and the information 

generated at the water quality conference specified in Interim Measure 10. Following the DRE’s 

acceptance of the FERC surrender order, PacifiCorp shall provide funding of up to $5.4 million 

for implementation of projects approved by the Oregon Department of Environmental Quality 

(ODEQ) and the State and Regional Water Boards, and up to $560,000 per year to cover project 

operation and maintenance expenses related to those projects, these amounts subject to 

adjustment for inflation as set forth in Section 6.1.5 of this Settlement.  Recognizing the 

emphasis on nutrient reduction projects in the watershed while also seeking to improve water 
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quality conditions in and downstream of the Project during the Interim Period, the Parties agree 

that up to 25 percent of the funding in this measure for pre-surrender-order-acceptance studies 

and post-surrender-order-acceptance implementation may be directed towards in-reservoir water 

quality improvement measures, including but not limited to J.C. Boyle. 

 

 

Interim Measure 12:  J.C. Boyle Bypass Reach and Spencer Creek Gaging 
 

PacifiCorp shall install and operate stream gages at the J.C. Boyle Bypass Reach and at Spencer 

Creek. The J.C. Boyle Bypass Reach gaging station will be located below the dam and fish 

ladder and fish bypass outflow, but above the springs in order to record flow releases from J.C. 

Boyle Dam. The Spencer Creek gage will utilize an existing Oregon Water Resources 

Department gaging location. It is assumed that the required measurement accuracy will be 

provided using stage gaging at existing channel cross-sections with no need for constructed 

weirs. The installed stream gages shall provide for real-time reporting capability for half-hour 

interval readings of flow and gage height, accessible via an agreed-upon website, until such time 

as it is accessible on the USGS website. The Spencer Creek gage shall be installed in time to 

provide flow indication for Iron Gate Flow Variability (ICP Interim Measure 5).  Both gages 

shall be installed and functional prior to September 1, 2010. Installation of the bypass gage, and 

measurement and maintenance shall conform to USGS standards. The Spencer Creek gage will 

be maintained according to USGS standards, as applicable. 

 

 

Interim Measure 13:  Flow Releases and Ramp Rates 
 

PacifiCorp will maintain current operations including instream flow releases of 100 cubic feet 

per second (cfs) from J.C. Boyle Dam to the J.C. Boyle bypass reach and a 9-inch per hour ramp 

rate below the J.C. Boyle powerhouse prior to transfer of the J.C. Boyle facility. 
 

Provided that if anadromous fish have volitional passage
4 

to the J.C. Boyle bypass reach after 

removal or partial removal of the lower dams and before J.C. Boyle is transferred, PacifiCorp 

will operate J.C. Boyle as a run of river facility with a targeted ramp rate not to exceed two 

inches per hour, and flows will be provided in the J.C. Boyle bypass reach to provide for the 

appropriate habitat needs of the anadromous fish species. The operation will also avoid and 

minimize take of any listed species present. Daily flows through the J.C. Boyle powerhouse will 

be informed by reservoir inflow gages below Keno Dam and at Spencer Creek. Provided further 

that if anadromous fish have volitional passage upstream of Iron Gate Dam before the Copco 

Facilities are transferred, PacifiCorp will operate the remaining Copco Facility that is furthest 

downstream as a run of the river facility with a targeted ramp rate not to exceed two inches per 

hour and coordinate with NMFS and FWS to determine if any other flow measures are necessary 
 

 
 

 

4 
Volitional passage shall not be deemed to have occurred if presence of anadromous fish is the result of 

anthropogenic placement of such fish above, within or below the J.C. Boyle Bypass Reach, including as a result of 

scientific studies, experiments or investigations, prior to removal of Facilities downstream of the J.C. Boyle Bypass 

Reach to the extent sufficient to provide fish passage past those Facilities. 



D-4  

to avoid or minimize take of any listed species present. In either event, flows in the respective 

bypass reaches will be based on species-specific habitat needs identified by the IMIC. 

The Parties agree that if dam removal occurs in a staged manner, J.C. Boyle is intended to be the 

last dam decommissioned. If, however, the FERC surrender order or Definite Plan directs a 

different sequence for Decommissioning and Facilities Removal, then the Parties shall Meet and 

Confer to identify adjustments necessary to implement Facilities Removal in a manner that is 

consistent with PacifiCorp’s Economic Analysis. 

 

 

Interim Measure 14:  3,000 cfs Power Generation 
 

Upon approval by OWRD in accordance with Exhibit 1, PacifiCorp may divert a maximum of 

3,000 cfs from the Klamath River at J.C. Boyle dam for purposes of power generation at the J.C. 

Boyle Facility prior to decommissioning of the facility. Such diversions shall not reduce the 

minimum flow releases from J.C. Boyle dam required of PacifiCorp under Interim Measure 13. 

The implementation of this interim measure shall not: reduce or adversely affect the rights or 

claims of the Klamath Tribes or the Bureau of Indian Affairs for instream flows; affect the 

operation of  Link River dam or Keno Dam or any facility of the Klamath Reclamation Project; 

or otherwise adversely affect lake levels at Upper Klamath Lake, flows in Link River, or Keno 

reservoir elevations. 

 

 

Interim Measure 15:  Water Quality Monitoring 
 

PacifiCorp shall fund long-term baseline water quality monitoring to support dam removal, 

nutrient removal, and permitting studies, and also will fund blue-green algae (BGA) and BGA 

toxin monitoring as necessary to protect public health. Funding of $500,000 shall be provided 

per year.  The funding shall be made available beginning on April 1, 2010 and annually on 

April 1 until the time the dams are removed. Annual coordination and planning of the 

monitoring program with stakeholders will be performed through the Klamath Basin Water 

Quality Group or an entity or entities agreed upon by the Parties and in coordination with the 

appropriate water quality agencies. The Regional Board and ODEQ will take responsibility for 

ensuring that the planning documents will be completed by April 1 of each year. Monitoring 

will be performed by the Parties within their areas of regulatory compliance or Tribal 

responsibility or, alternatively, by an entity or entities agreed upon by the Parties. Monitoring 

activities will be coordinated with appropriate water quality agencies and shall be conducted in 

an open and transparent manner, allowing for participation, as desired, among the Parties and 

water quality agencies. 

 

Significant disputes that may arise between the Parties, or with the Regional Board, regarding the 

monitoring plan content or funding will be resolved by the Implementation Committee, acting on 

input and advice, as necessary, from the water quality agencies.  Notwithstanding the forgoing, 

the Oregon Department of Environmental Quality and the California State Water Resources 

Control Board shall make final decisions regarding spending of up to $50,000 dedicated to BGA 

and BGA toxin monitoring as necessary to protect public health. 
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Interim Measure 16:  Water Diversions 
 

PacifiCorp shall seek to eliminate three screened diversions (the Lower Shovel Creek Diversion 

– 7.5 cfs, Claim # S015379; Upper Shovel Creek Diversion – 2.5 cfs, Claim # S015381; and 

Negro Creek Diversion – 5 cfs, Claim # S015380) from Shovel and Negro Creeks and shall seek 

to modify its water rights as listed above to move the points of diversion from Shovel and Negro 

Creeks to the mainstem Klamath River. Should modification of the water rights be feasible, and 

then successful, PacifiCorp shall remove the screened diversions from Shovel and Negro creeks 

associated with PacifiCorp’s water rights prior to the time that anadromous fish are likely to be 

present upstream of Copco reservoir following the breach of Iron Gate and Copco dams. To 

continue use of the modified water rights, PacifiCorp will install screened irrigation pump 

intakes, as necessary, in the Klamath River. The intent of this measure is to provide additional 

water to Shovel and Negro creeks while not significantly diminishing the water rights or the 

value of ranch property owned by PacifiCorp. Should costs for elimination of the screened 

diversions and installation of a pumping system to provide continued use of the water rights 

exceed $75,000 then the Parties will Meet and Confer to resolve the inconsistency. 

 

 

Interim Measure 17:  Fall Creek Flow Releases 
 

Within 90 days of the Effective Date and during the Interim Period for the duration of its 

ownership while this Settlement is in effect, PacifiCorp shall provide a continuous flow release 

to the Fall Creek bypass reach targeted at 5 cfs. Flow releases shall be provided by stoplog 

adjustment at the diversion dam and shall not require new facility construction or the installation 

of monitoring equipment for automated flow adjustment or flow telemetry. 

 

Additionally, if anadromous fish have passage to the Fall Creek following removal of the 

California dams, flows will be provided in the Fall Creek bypass reach to provide for the 

appropriate habitat needs of the anadromous fish species of any kind that are naturally and 

volitionally present in the Fall Creek bypass reach. Flows will be based on species specific 

habitat needs identified by the IMIC. The operation will also avoid and minimize take of any 

listed species present. 

 

 

Interim Measure 18:  Hatchery Funding 

 

Beginning in 2010, PacifiCorp shall fund 100 percent of Iron Gate Hatchery operations and 

maintenance necessary to fulfill annual mitigation objectives developed by the California 

Department of Fish and Wildlife in consultation with the National Marine Fisheries Service and 

consistent with existing FERC license requirements.  PacifiCorp shall provide funding of up to 

$1.25 million dollars per year for operations and maintenance costs, subject to adjustment for 

inflation as set forth in Section 6.1.5 of the Settlement. These operations and maintenance costs 

shall include a program for 25 percent fractional marking of chinook at the Iron Gate Hatchery 

facilities as well as the current 100 percent marking program for coho and steelhead. Labor and 

materials costs associated with the 25 percent fractional marking program (fish marking, tags, 

tag recovery, processing, and data entry) shall be included within these operations and 
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maintenance costs. This operations and maintenance funding will continue until the removal of 

Iron Gate Dam. 

PacifiCorp will provide one-time capital funding of $1.35 million for the 25 percent fractional 

marking program. This funding will include the purchase of necessary equipment (e.g. electrical 

upgrades, automatic fish marking trailer, tags and a wet lab modular building for processing fish 

heads). PacifiCorp will ensure the automatic fish marking trailer is available for use by April 

2011. PacifiCorp is not responsible for funding the possible transition to a 100 percent Chinook 

marking program in the future. 

 

 
Interim Measure 19:  Hatchery Production Continuity 

 

Within six months of the Effective Date of the Settlement, PacifiCorp will begin a study to 

evaluate hatchery production options that do not rely on the current Iron Gate Hatchery water 

supply. The study will assess groundwater and surface water supply options, water reuse 

technologies or operational changes that could support hatchery production in the absence of 

Iron Gate Dam. The study may include examination of local well records and the feasibility of 

increasing the production potential at existing or new hatchery facilities in the basin. 

 

Based on the study results, and within six months following the DRE’s acceptance of the FERC 

surrender order, PacifiCorp will propose a post-Iron Gate Dam Mitigation Hatchery Plan (Plan) 

to provide continued hatchery production for eight years after the removal of Iron Gate Dam. 

PacifiCorp’s eight- year funding obligation assumes that dam removal will occur within one year 

of cessation of power generation at Iron Gate Dam. If dam removal occurs after one year of 

cessation of power generation at Iron Gate Dam, then the Parties will Meet and Confer to 

determine appropriate hatchery funding beyond the eight years. PacifiCorp’s Plan shall propose 

the most cost effective means of meeting hatchery mitigation objectives for eight years following 

removal of Iron Gate Dam. Upon approval of the Plan by the California Department of Fish and 

Wildlife or Oregon Department of Fish and Wildlife (as appropriate) and the National Marine 

Fisheries Service, PacifiCorp will begin implementation of the Plan. Plan implementation may 

include PacifiCorp contracting with the owners or administrators of other identified hatchery 

facilities and/or funding the planning, design, permitting, and construction of measures identified 

in the Plan as necessary to continue to meet mitigation production objectives.  Five years after 

the start of Plan implementation, or as otherwise agreed by PacifiCorp, the California 

Department of Fish and Wildlife or Oregon Department of Fish and Wildlife (as appropriate) and 

the National Marine Fisheries Service, the CDFW or ODFW (as appropriate) and the NMFS 

shall meet to review the progress of Plan implementation. The five-year status review will also 

provide for consideration of any new information relevant to Plan implementation. Plan 

implementation shall ultimately result in production capacity sufficient to meet hatchery 

mitigation goals for the eight-year period being in place and operational upon removal of Iron 

Gate Dam. 
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Interim Measure 20:  Hatchery Funding After Removal of Iron Gate Dam 
 

After removal of Iron Gate Dam and for a period of eight years, PacifiCorp shall fund 100 

percent of hatchery operations and maintenance costs necessary to fulfill annual mitigation 

objectives developed by the California Department of Fish and Wildlife in consultation with the 

National Marine Fisheries Service. The hatchery mitigation goals will focus on chinook 

production, with consideration for steelhead and coho, and may be adjusted downward from 

current mitigation requirements by the California Department of Fish and Wildlife and National 

Marine Fisheries Service, in consultation with the other Klamath River fish managers, in 

response to monitoring trends. 

 

 

Interim Measure 21:  BLM Land Management Provisions 
 

Beginning in 2010 and continuing until Decommissioning of the J.C. Boyle facility, PacifiCorp 

shall fund land management activities by the Bureau of Land Management as specified in this 

interim measure. BLM will provide PacifiCorp an annual Work Plan for the management 

measures described below for road maintenance, invasive weed management, cultural resource 

management, and recreation. The Work Plan will include the status of Work Plan tasks from the 

prior year, a description of the prioritized tasks for the upcoming year, and their estimated costs. 

PacifiCorp or BLM will mutually establish the annual delivery date of the Work Plan taking into 

consideration fiscal and maintenance calendars and may request a meeting to coordinate the 

content of the plan. PacifiCorp will provide funding within 60 days of concurring with the Work 

Plan. Administrative services, environmental review or permitting efforts, if necessary, to 

implement actions under the funds shall not require additional PacifiCorp funding beyond the 

amounts specified below. 

 

A. PacifiCorp shall provide up to $15,000 per year to BLM towards projects 

identified through the coordination process described above for the purpose of 

road maintenance in the Klamath Canyon. This funding will be used to annually 

maintain the access road from State Highway 66 to the J.C. Boyle Powerhouse 

and terminate at the BLM Spring Island Boat Launch. Remaining funds will be 

used to do non-recurring road maintenance work on roads within the Canyon as 

mutually agreed upon in writing by BLM and PacifiCorp. 

 

B. PacifiCorp shall provide up to $10,000 per year to BLM for use by the Oregon 

Department of Agriculture (ODA) towards projects identified through the 

coordination process described above for the purpose of integrated weed 

management of invasive weed species along the road system and river corridor 

within the Klamath Canyon. Noxious weed control projects will be coordinated 

with Siskiyou County to ensure that weeds are controlled along the river corridor 

from the Oregon-California boundary to the top of Copco Reservoir. 

 

C. PacifiCorp shall provide up to $10,000 per year to BLM towards projects 

identified through the coordination process described above for the management 

of the following 5 BLM cultural sites which are within, or partially within, the T1 
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terrace of the J.C. Boyle full flow reach: 35KL21/786, 35KL22, 35KL24, 

35KL558, and 35KL577. Management of additional sites with these funds can 

occur with mutual written agreement between PacifiCorp and BLM. 

 

D. PacifiCorp shall provide up to, but no more than, $130,000 in funding for the 

development and implementation of a Road Management Plan to be implemented 

during the Interim Period. The Road Management Plan shall be developed by 

BLM and PacifiCorp and will determine priorities for operation and maintenance, 

including remediation or restoration of redundant or unnecessary facilities, of the 

shared BLM/PacifiCorp road system within the Klamath River Canyon from J.C. 

Boyle Dam to the slack water of Copco Reservoir. 
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APPENDIX E 

Elements for the Proposed Federal Legislation 

Elements Related to the Klamath Basin Restoration Agreement 

A. Confirm, ratify or approve as necessary to ensure the effectiveness of the Klamath 

Basin Restoration Agreement (KBRA), including any amendments approved by 

the Parties prior to enactment. Authorize and direct the Secretary of the Interior, 

Secretary of Commerce, and the Secretary of Agriculture or their designees to 

execute and implement the KBRA. 
 

B. Confirm that execution of the KBRA by the Secretary of the Interior, Secretary of 

Commerce, and the Secretary of Agriculture or their designees is not a major 

federal action for purposes of the National Environmental Policy Act, 42 U.S.C. 

§ 4321, and direct all Federal Agency Parties to comply with all applicable 

environmental laws in consideration and approval of actions in implementation of 

the KBRA following its execution. 
 

C. Authorize Federal Agency Parties to enter into contracts, cooperative agreements, 

and other agreements in implementation of the KBRA; and authorize the 

acceptance and expenditure of non-federal funds or in-kind services for KBRA 

implementation. 
 

D. Notwithstanding any other provision of law, enactment of the KBRA title of this 

legislation and implementation of KBRA will not restrict the Tribes’ or other 

Parties’ eligibility for or receipt of funds, or be construed as an offset against any 

obligations or existing funds, under any federal or state laws. 
 

E. Establish in the Treasury the type and number of funds necessary for the deposit 

of appropriations and other monies, including donated funds, for implementation 

of the KBRA. Management of funds shall be in accordance with the KBRA. 

Monies donated by non-federal entities for specific purposes to implement the 

KBRA shall be expended for those purposes only and shall not be subject to 

appropriation. 
 

F. Authorize appropriation of such sums as are necessary to carry out the programs, 

projects, and plans of the KBRA. Costs associated with any actions taken 

pursuant to this Agreement shall be non-reimbursable to Reclamation Project 

contractors. 
 

G. Provide that the purposes of the Klamath Reclamation Project include irrigation, 

reclamation, domestic, flood control, municipal, industrial, power (as necessary to 

implement the KBRA), National Wildlife Refuge, and fish and wildlife. Nothing 

in the project purposes section of the legislation shall be deemed to create a water 

right or affect existing water rights or water right claims.  The fish and wildlife 

and National Wildlife Refuge purposes of the Klamath Reclamation Project shall 
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not adversely affect the irrigation purpose of the Project, provided that the 

provisions regarding water allocations and delivery to the National Wildlife 

Refuges agreed upon in Section 15.1.2, including any additional water made 

available under Sections 15.1.2.E.ii and 18.3.2.B.v, of the Klamath River Basin 

Restoration Agreement are hereby deemed not to constitute an adverse effect 

upon the Klamath Reclamation Project’s irrigation purpose. For purposes of the 

determination of water rights in the KBA, the purpose or purposes of the Klamath 

Reclamation Project shall be as existed prior to the enactment of this legislation; 

this provision shall be inapplicable upon the filing of Appendix E-1 to the KBRA. 

 

H. Provide that: notwithstanding any other provision of law, the disposition of net 

revenues from the leasing of refuge lands within the Tule Lake National Wildlife 

Refuge and Lower Klamath National Wildlife Refuge, under section 4 of Public 

Law 88-567, 78 Stat. 850 (Sept. 2, 1964) (Kuchel Act) shall hereafter be: 

 

1. Ten percent of said net revenues to Tule Lake Irrigation District, as 

provided in article 4 of Contract No. 14-06-200-5954 and section 2(a) of 

the Act of August 1, 1956; 

 

2. Payment to Counties in lieu of taxes as provided in section 3 of Public 

Law 88-567; 

 

3. Twenty percent of said net revenues directly, without further 

authorization, to the U.S. Fish and Wildlife Service, Klamath Basin 

Refuges, for wildlife management purposes on the Tule Lake National 

Wildlife Refuge and Lower Klamath National Wildlife Refuge; 

 

4. Ten percent of said net revenues directly, without further authorization to 

Klamath Drainage District for operation and maintenance responsibility 

for the Reclamation water delivery and drainage facilities within the 

boundaries of both Klamath Drainage District and Lower Klamath 

National Wildlife Refuge exclusive of the Klamath Straits Drain, subject 

to Klamath Drainage District’s assuming the U.S. Bureau of 

Reclamation’s Operation and Maintenance duties for Klamath Drainage 

District (Area K) lease lands; and 

 

5. The remainder shall be covered to the Reclamation fund to be applied as 

follows: 

 

(a) to operation and maintenance costs of Link River and Keno Dams; and 

 

(b) in any year where the remainder exceeds the actual costs in (a), for the 

Renewable Power Program in Section 17.7 of the KBRA or future 

capital costs of the Klamath Reclamation Project, pursuant to an 

expenditure plan submitted to and approved by the Secretary. 
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I. As applicable for the United States and the signatory Tribes: 

 

1. Confirm the commitments made in the KBRA, including the Assurances in 

Section 15.3 of the KBRA, and that such commitments are effective and 

binding according to their terms. 
 

2. Authorize the Tribes to issue the voluntary relinquishment and release of 

claims against the United States as provided in Section 15.3 of the KBRA. 
 

3. Establish terms limiting the effect of the commitments of the United States 

and Tribes to only those provided in the KBRA. 
 

4. Authorize and direct the Secretary to publish the notice identified in 

KBRA Sections 15.3.4.A or 15.3.4.C as applicable. 
 

J. Provide for judicial review of a decision by the Secretary affecting rights or 

obligations created in Sections 15.3.5.C, 15.3.6.B.iii, 15.3.7.B.iii, 15.3.8.B, and 

15.3.9 under the Administrative Procedure Act, 5 U.S.C. §§ 701-706. 

 

K. Authorize the United States and the Klamath Tribes to enter into agreements 

consistent with Section 16.2 of the KBRA. 

 

L. Provide that nothing in the KBRA title of the legislation shall: determine existing 

water rights, affect existing water rights beyond what is stated in the KBRA, 

create any private cause of action, expand the jurisdiction of state courts to review 

federal agency actions or determine federal rights, provide any benefit to a federal 

official or member of Congress, amend or affect application or implementation of 

the Clean Water Act, Endangered Species Act, Federal Land Management Policy 

Act, Kuchel Act (Public Law 88-567), National Wildlife Refuge System 

Improvement Act of 1997 (Public Law 105-57), or supersede otherwise 

applicable federal law, except as expressly provided in the federal legislation. 

 

M. The KBRA title of the legislation shall provide that the provisions of the KBRA 

are deemed consistent with 43 U.S.C. § 666. 
 

N. Require that if the KBRA terminates, any federal funds provided to Parties that 

are unexpended must be returned to the United States, and any federal funds 

expended for the benefit of a Party shall be treated as an offset against any claim 

for damages by such Party arising from the Agreement. 
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Elements Related to the Klamath Hydroelectric Settlement Agreement 

 

A. Authorize and direct the Secretary of the Interior (Secretary), Secretary of 

Commerce, and Federal Energy Regulatory Commission (FERC) to implement 

the Klamath Hydroelectric Settlement Agreement (KHSA). 

 

B. Authorize and direct the Secretary to make the determination by March 31, 2012 

as set forth in Section 3 of the KHSA: whether facilities removal will advance 

restoration of the salmonid fisheries of the Klamath Basin and is in the public 

interest, which includes but is not limited to consideration of potential impacts on 

affected local communities and Tribes. 

 

C. Prohibit the Secretary from making the determination set forth in Section 3 of the 

KHSA if the conditions specified in Section 3.3.4 of the KHSA have not been 

satisfied. 

 

D. Authorize and direct the Secretary, if the Secretarial determination provides for 

facilities removal, to designate as part of that determination a dam removal entity 

(DRE) with the capabilities and responsibilities set forth in Section 7 of the 

KHSA; the Secretary may designate either the Department of the Interior or a 

non-federal entity as the DRE, consistent with the requirements of Section 3.3.4.E 

of the KHSA. 

 

E. Direct the Secretary to publish notification of the Secretarial Determination in the 

Federal Register. 

 

F. Provide jurisdiction for judicial review of the Secretarial determination in the U.S. 

Court of Appeals for the 9th Circuit or the D.C. Circuit. 

 

G. Authorize the DRE: to accept, expend and manage non-federal funds for facilities 

removal; to enter into appropriate agreements with the States of California and 

Oregon, Tribes, other public agencies, or others to assist in implementation of the 

KHSA; to develop a definite plan for facilities removal; to accept from PacifiCorp 

all rights, title, and other interests in the facilities upon providing notice that it is 

ready to commence with facilities removal; and to perform such removal, all as 

provided in Sections 4 and 7 of the KHSA. 

 

H. Authorize and direct the DRE to seek and obtain necessary permits, certifications, 

and other authorizations to implement facilities removal, including but not limited 

to a permit under 33 U.S.C. § 1344. 

 

I. Provide that Facilities Removal shall be subject to applicable requirements of 

State and local laws respecting permits, certifications and other authorizations, to 

the extent such requirements are consistent with the Secretarial determination and 

the Definite Plan, including the schedules for Facilities Removal. 
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J. Direct the Department of the Interior or the Non-Federal DRE to enter into a 

contract with PacifiCorp that provides that: upon transfer of title to the facilities, 

and until notified by the DRE to cease generation of electric power, PacifiCorp 

shall continue such generation, retain title to any and all power so generated by 

the facilities, and continue to use the output for the benefit of its retail customers 

under the jurisdiction of relevant state public utility commissions. 

 

K. Authorize and direct the Secretary of the Interior, upon notice that the DRE is 

ready to perform removal of the J.C. Boyle development, to accept transfer of the 

Keno Dam from PacifiCorp, to be managed as a part of the Klamath Reclamation 

Project, as provided in Section 3.3.4.B and Section 7.5 of the KHSA. 

 

L. Provide PacifiCorp with protection from liability as follows: “Notwithstanding 

any other federal, state, local law or common law, PacifiCorp shall not be liable 

for any harm to persons, property, or the environment, or damages resulting from 

either Facilities Removal or Facility operation arising from, relating to, or 

triggered by actions associated with Facilities removal, including but not limited 

to any damage caused by the release of any material or substance, including but 

not limited to hazardous substances.” 

 

M. Further provide: ”Notwithstanding any other federal, state, local law or common 

law, no person or entity contributing funds for facilities removal pursuant to the 

KHSA shall be held liable, solely by virtue of that funding, for any harm to 

persons, property, or the environment, or damages arising from either facilities 

removal or facility operation arising from, relating to, or triggered by actions 

associated with facilities removal, including any damage caused by the release of 

any material or substance, including hazardous substances.” 

 

N. Further provide that: “Notwithstanding Section 10(c) of the Federal Power Act, 

this protection from liability preempts the laws of any State to the extent such 

laws are inconsistent with this Act, except that this Act shall not be construed to 

limit any otherwise available immunity, privilege, or defense under any other 

provision of law.” 

 

O. Further provide that the liability protections in Paragraphs L through N, above, 

shall take effect as they relate to any particular facility only upon transfer of title 

to that facility from PacifiCorp to the DRE. 

 

P. Direct FERC to issue annual licenses authorizing PacifiCorp to continue to 

operate Project No. 2082 until PacifiCorp transfers title to the DRE, and provide 

that FERC’s jurisdiction under the Federal Power Act shall terminate with respect 

to a given facility upon PacifiCorp’s transfer of title for such facility to the DRE; 

if the facilities are removed in a staged manner, annual FERC license conditions 

applying to the facility being removed shall no longer be in effect, and PacifiCorp 

shall continue to comply with license conditions pertaining to any facility still in 
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place to the extent such compliance is not prevented by the removal of any other 

facility. 

 

Q. Direct FERC to stay its proceeding on PacifiCorp’s pending license application 

for Project No. 2082 as long as the KHSA remains in effect, and resume such 

proceeding, and take final action on the license application, only if the KHSA 

terminates; except that FERC will resume timely consideration of the pending 

FERC license application for the Fall Creek development within 60 days of the 

transfer of the Iron Gate Facility to the DRE. 

 

R. Provide that if the KHSA terminates, the Secretarial Determination and findings 

of fact shall not be admissible or otherwise relied upon in FERC’s proceedings on 

the license application. 

 

S. Provide that on PacifiCorp’s filing of an application for surrender of the Eastside 

and Westside developments of Project No. 2082 pursuant to Section 6.4.1 of the 

KHSA, FERC shall issue an appropriate order regarding partial surrender of the 

license specific to the Eastside and Westside developments, including any 

reasonable and appropriate conditions. 

 

T. Provide that nothing in the KHSA title of the legislation shall: modify existing 

water rights; affect the rights of any Tribe; or supersede otherwise applicable 

federal law, except as expressly provided in the legislation. 
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APPENDIX F 

Oregon Surcharge Act (as codified) 

 

757.732 Definitions for ORS 757.732 to 757.744. 

As used in ORS 757.732 to 757.744: 

(1) “Agreement in principle” means the agreement signed November 13, 2008, by the states of 

Oregon and California, by the United States Department of the Interior and by PacifiCorp. 

(2) “Allocated share” means the portion of PacifiCorp’s costs assigned to this state under the 

interjurisdictional cost allocation methodology used by the Public Utility Commission for the 

purpose of establishing rates for PacifiCorp. 

(3) “Customers” means the Oregon retail electricity customers of PacifiCorp. 

(4) “Final agreement” means a successor agreement to the agreement in principle. 

(5) “Klamath River dam” means the J.C. Boyle Dam located in Oregon, the Copco 1 Dam 

located in California, the Copco 2 Dam located in California or the Iron Gate Dam located in 

California. [2009 c.690 §2] 

 

757.734 Recovery of investment in Klamath River dams. 

(1) Not more than six months after the execution of a final agreement, the Public Utility 

Commission shall determine a depreciation schedule under ORS 757.140 for each Klamath River 

dam based on the assumption that the dam will be removed in 2020. The commission may 

change a depreciation schedule determined under this section at any time if removal of a dam 

will occur during a year other than 2020. 

(2) The commission shall use the depreciation schedules prepared under this section to establish 

rates and tariffs for the recovery of Oregon’s allocated share of undepreciated amounts prudently 

invested by PacifiCorp in a Klamath River dam. Amounts recoverable under this section include, 

but are not limited to: 

(a) Return of investment and return on investment; 

(b) Capital improvements required by the United States or any state for continued operation 

of the dam until dam removal; 

(c) Amounts spent by PacifiCorp in seeking relicensing of the dam before July 14, 2009; 

(d) Amounts spent by PacifiCorp for settlement of the issues of relicensing or removal of the 

dam; and 

(e) Amounts spent by PacifiCorp for the decommissioning of the dam in anticipation of the 

dam’s removal. 

(3) If any amount specified under subsection (2) of this section has not been recovered by 

PacifiCorp before a dam is removed, the Public Utility Commission shall allow recovery of that 

amount by PacifiCorp in PacifiCorp’s rates and tariffs. The commission shall allow the recovery 

without an amortization schedule if the impact of the recovery does not exceed one-half of one 

percent of PacifiCorp’s annual revenue requirement. If the impact exceeds one-half of one 

percent of PacifiCorp’s annual revenue requirement, the commission may establish an 

amortization schedule that limits the annual impact to one-half of one percent of PacifiCorp’s 

annual revenue requirement. [2009 c.690 §3] 
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757.736 Surcharges for funding costs of removing Klamath River dams; judicial review. 

(1) Not more than 30 days after the execution of a final agreement, PacifiCorp must file a copy 

of the final agreement with the Public Utility Commission along with full and complete copies of 

all analyses or studies that relate to the rate-related costs, benefits and risks for customers of 

removing or relicensing Klamath River dams and that were reviewed by PacifiCorp during the 

decision-making process that led to PacifiCorp’s entering into the final agreement. 

(2) PacifiCorp must include with the filing made under subsection (1) of this section tariffs for 

the collection of two nonbypassable surcharges from its customers for the purpose of paying the 

costs of removing Klamath River dams as described in subsection (11) of this section. 

Notwithstanding the commission’s findings and conclusions under subsection (4) of this section, 

the commission shall require PacifiCorp to begin collecting the surcharges on the date that the 

filing is made under subsection (1) of this section, or on January 1, 2010, whichever is later, and 

PacifiCorp shall continue to collect the surcharges pending a final decision on the commission’s 

order under subsection (4) of this section. The surcharges imposed under this section shall be: 

(a) A surcharge for the costs of removing the J.C. Boyle Dam; and 

(b) A surcharge for the costs of removing the Copco 1 Dam, the Copco 2 Dam and the Iron 

Gate Dam. 

(3) The surcharges imposed under this section may not exceed the amounts necessary to fund 

Oregon’s share of the customer contribution of $200 million identified in the agreement in 

principle. In addition, the total amount collected in a calendar year under both surcharges may 

not exceed more than two percent of PacifiCorp’s annual revenue requirement as determined in 

PacifiCorp’s last case under ORS 757.210 decided by the commission before January 1, 2010. 

(4) Not more than six months after a filing is made under subsection (1) of this section, the 

commission shall conduct a hearing under ORS 757.210 on the surcharges imposed under this 

section, and shall enter an order setting forth findings and conclusions as to whether the 

imposition of surcharges under the terms of the final agreement results in rates that are fair, just 

and reasonable. 

(5) Notwithstanding ORS 183.482 (1), jurisdiction for judicial review of any appeal of an order 

entered under subsection (4) of this section is conferred on the Supreme Court, and a person 

seeking judicial review of the order must file a petition for review with the Supreme Court in the 

manner provided by ORS 183.482. ORS 183.482 (3) does not apply to an order entered under 

subsection (4) of this section. If a petition for review is filed, the surcharges imposed under the 

terms of the final agreement shall remain in effect pending a final decision on the petition, but 

shall be refunded if the rates resulting from the surcharges are finally determined not to be fair, 

just and reasonable. A petition filed under this subsection must indicate on its face that the 

petition is filed pursuant to this subsection. 

(6) The commission may not use any commercially sensitive information provided to the 

commission in a filing made under subsection (1) of this section for any purpose other than 

determining whether the imposition of surcharges under the terms of the final agreement results 

in rates that are fair, just and reasonable. Notwithstanding ORS 192.410 to 192.505, the 

commission may not release commercially sensitive information provided to the commission 

under this section, and shall require any person participating in a proceeding relating to the 
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surcharge to sign a protective order prepared by the commission before allowing the participant 

to obtain and use the information. 

(7) The surcharges imposed under this section must be of a specified amount per kilowatt hour 

billed to retail customers, as determined by the commission. The amount of each surcharge shall 

be calculated based on a collection schedule that will fund, by December 31, 2019, Oregon’s 

share of the customer contribution of $200 million identified in the agreement in principle. To 

the extent practicable, the commission shall set the surcharges so that total annual collections of 

the surcharges remain approximately the same during the collection period, and, when setting the 

rate for the surcharges, the commission shall account for the actual and expected changes in 

energy usage over the collection period and account for the actual and expected changes in 

interest rates on the collected funds over the collection period. The commission may change the 

collection schedule if a Klamath River dam will be removed during a year other than 2020. 

(8) Except as provided in ORS 757.738 (2), all amounts collected under the surcharges imposed 

under this section shall be paid into the appropriate trust account established under ORS 757.738. 

(9) If the commission determines at any time that amounts have been collected under this section 

in excess of those needed, or in excess of those allowed, the commission must: 

(a) Direct the trustee of the appropriate trust account under ORS 757.738 to refund these 

excess amounts to customers or to otherwise use these amounts for the benefit of customers; 

or 

(b) Adjust future surcharge amounts as necessary to offset the excess amounts. 

(10) If one or more Klamath River dams will not be removed, the commission shall direct 

PacifiCorp to terminate collection of all or part of the surcharges imposed under this section. In 

addition, the commission shall direct the trustee of the appropriate trust account under ORS 

757.738 to apply any excess balances in the accounts to Oregon’s allocated share of prudently 

incurred costs to implement Federal Energy Regulatory Commission relicensing requirements. If 

any excess amounts remain in the trust accounts after that application, the Public Utility 

Commission shall order that the excess amounts be refunded to customers or otherwise be used 

for the benefit of customers in accordance with Public Utility Commission rules and policies. 

(11) For the purposes of subsection (2) of this section, “the costs of removing Klamath River 

dams” includes costs of: 

(a) Physical removal of the dams; 

(b) Site remediation and restoration; 

(c) Avoiding downstream impacts of dam removal; 

(d) Downstream impacts of dam removal; 

(e) Permits that are required for the removal; 

(f) Removal and disposal of sediment, debris and other materials, if necessary; and 

(g) Compliance with environmental laws. [2009 c.690 §4; 2011 c.394 §1] 

 

757.738 Surcharge trust accounts related to removal of Klamath River dams. 

(1)(a) The Public Utility Commission shall establish a separate trust account for amounts 

generated by each of the two surcharges imposed under ORS 757.736. The commission shall 

establish the trust accounts as interest-bearing accounts: 

(A) With an agency of the United States identified in the final agreement; 
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(B) In a depository that is qualified under ORS 295.001 to 295.108 to receive public 

funds; or 

(C) With the State Treasurer, to be invested as provided in ORS 293.701 to 293.857. 

(b) The commission may establish each of the two trust accounts with a different trustee 

among those listed in paragraph (a) of this subsection. 

(c) The commission may authorize transfer of funds from one trust account to another as 

necessary to fund removal of the Klamath River dams. 

(2) If an agreement is entered into under ORS 757.742 (2), the parties to the agreement may 

agree that a portion of the amounts collected under one surcharge may be deposited in the trust 

account established for amounts collected under the other surcharge. 

(3) Upon request of an agency of the United States, or upon request of the designee of an agency 

of the United States, the commission shall require the trustee of the appropriate trust account 

established under this section to transfer to the agency or designee the amounts that are necessary 

to pay the costs of removing the Klamath River dams as described in ORS 757.736 (11). 

(4) If any amounts remain in a trust account established under this section after the trustee makes 

all payments necessary for the costs of removing the Klamath River dams as described in ORS 

757.736 (11), the commission shall direct the trustee of the account to refund those amounts to 

customers or to otherwise use the excess amounts for the benefit of customers. [2009 c.690 §5; 

2011 c.394 §2] 

 

757.740 Recovery of other costs incurred as result of changes in operation to or removal of 

Klamath River dams. 

Pursuant to ORS 757.210, the Public Utility Commission shall allow PacifiCorp to include in its 

rates and tariffs this state’s allocated share of any costs that are prudently incurred by PacifiCorp 

from changes in operation of Klamath River dams before removal of the dams, or that are 

prudently incurred for replacement power after the dams are removed, that are not otherwise 

recovered under ORS 757.734 and 757.736. [2009 c.690 §6] 

 

757.742 Public Utility Commission authorization to enter agreement with California 

related to cost apportionment and trust fund. 

(1) The State of Oregon may enter into an agreement with representatives of the State of 

California, either as part of a final agreement or by separate agreement, that establishes each 

state’s share of the customer contribution of $200 million identified in the agreement in 

principle. 

(2) The Public Utility Commission may enter into an agreement with representatives of the State 

of California to establish and administer the trust accounts authorized under ORS 757.738 and to 

ensure that trust account moneys are disbursed for dam removal costs that are necessary and 

appropriate. [2009 c.690 §7] 

 

757.744 Disclaimers. 

(1) ORS 757.732 to 757.744 do not authorize the expenditure of any public moneys for removal 

of Klamath River dams. 
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(2) ORS 757.732 to 757.744 do not create a cause of action against the State of Oregon or 

against any of the officers, employees or agents of the state and may not be used as the basis for 

an assertion of liability on the part of the State of Oregon or of any officers, employees or agents 

of the state. [2009 c.690 §8] 
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APPENDIX G-1 

Water Bond Language (California) 

 

CALIFORNIA BOND FUNDING APPROVED THROUGH VOTER APPROVAL OF THE 

WATER QUALITY, SUPPLY, AND INFRASTRUCTURE IMPROVEMENT ACT OF 2014 

(PROPOSITION 1) IN NOVEMBER 2014. 
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ACTIONS IN APPENDIX G-2 HAVE BEEN COMPLETED 

OR ARE NO LONGER APPLICABLE 

 

 
APPENDIX G-2 

CEQA Legislation Language (California) 

 

Uncodified Statute 
 

Application of Division 13 of the Public Resources Code to activities and approvals related to 

the Klamath Basin, as more particularly described in two agreements between the United States, 

the State of California, the State of Oregon and other Klamath Basin Stakeholders, shall be 

limited as follows: 

 

(a) The following activities related to restoration of the Klamath Basin are not a “project” as 

defined in Public Resources Code section 21065: 

 

(1) Execution of the Klamath Hydroelectric Settlement Agreement; 

 

(2) Execution of the Klamath Basin Restoration Agreement; 

 

(3) A request to the California Public Utilities Commission to establish a surcharge to fund 

dam removal activities pursuant to the Klamath Hydroelectric Settlement Agreement, or the 

California Public Utilities Commission's action on such request. 

 

(b) Division 13 of the Public Resources Code shall apply to the decision of whether to concur 

with the determination by the United States to remove any or all of the dams described in the 

Klamath Hydroelectric Settlement Agreement, whether to approve any projects that are proposed 

for approval pursuant to such determination and whether to approve any projects that are 

proposed pursuant to the Klamath Basin Restoration Agreement after its execution. 

 

Environmental review prepared pursuant to this subdivision shall focus on the issues that are ripe 

for decision at the time of the concurrence and/or proposal, and from which later environmental 

review may tier. The Department of Fish and Game may be the lead agency for the 

environmental review of the decision of whether to concur in the determination by the United 

States described in this subdivision. 
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APPENDIX H 

Calculation of Initial Customer Surcharge Target 



Illustrative Example 

27 May 2009  

APPENDIX H 
 

 
 

Monthly Interest Estimator 

 
Assumptions: 

Green shaded cells drive table assumptions for Annual interest rate and Annual Spend Rate 

After setting assumptions, adjust Total Target Collection to achieve $200M in cell G137 

 

 
Annual Collection Total Target Collection 

Annual Surcharge Collected Jan10 - Jun12    $ 17,200 $ 172,000 

Annual Surcharge Collected Jul12 - Dec20 $ 17,200 

Annual Interest Rate  3.50% 

Monthly Spend Annual Spend 

Cash Outflow 10-12 0.00% 0.00% 

Cash Outflow 13-16 0.42% 5.00% 

Cash Outflow 17-19 0.83% 10.00% 

Year Beginning Balance Cash Inflow Cash Outflow Interest Earned Ending Balance Collection Check Interest Check 

 
J-10 

 
$ - 

 
$ 1,433 

 
$ - 

 
$ 2 

 
$ 1,435 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

$ 17,200 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

$ 304 

F-10 $ 1,435 $ 1,433 $ - $ 6 $ 2,875 

M-10 $ 2,875 $ 1,433 $ - $ 10 $ 4,319 

A-10 $ 4,319 $ 1,433 $ - $ 15 $ 5,767 

M-10 $ 5,767 $ 1,433 $ - $ 19 $ 7,219 

J-10 $ 7,219 $ 1,433 $ - $ 23 $ 8,676 

J-10 $ 8,676 $ 1,433 $ - $ 27 $ 10,136 

A-10 $ 10,136 $ 1,433 $ - $ 32 $ 11,601 

S-10 $ 11,601 $ 1,433 $ - $ 36 $ 13,071 

O-10 $ 13,071 $ 1,433 $ - $ 40 $ 14,544 

N-10 $ 14,544 $ 1,433 $ - $ 45 $ 16,022 

D-10 $ 16,022 $ 1,433 $ - $ 49 $ 17,504 

J-11 $ 17,504 $ 1,433 $ - $ 53 $ 18,991   F-11 $ 18,991 $ 1,433 $ - $ 57 $ 20,481   M-11 $ 20,481 $ 1,433 $ - $ 62 $ 21,977   A-11 $ 21,977 $ 1,433 $ - $ 66 $ 23,476   M-11 $ 23,476 $ 1,433 $ - $ 71 $ 24,980   J-11 $ 24,980 $ 1,433 $ - $ 75 $ 26,488   J-11 $ 26,488 $ 1,433 $ - $ 79 $ 28,001   A-11 $ 28,001 $ 1,433 $ - $ 84 $ 29,518   S-11 $ 29,518 $ 1,433 $ - $ 88 $ 31,040   O-11 $ 31,040 $ 1,433 $ - $ 93 $ 32,566   N-11 $ 32,566 $ 1,433 $ - $ 97 $ 34,096   D-11 $ 34,096 $ 1,433 $ - $ 102 $ 35,631 $ 17,200 $ 927 

J-12 $ 35,631 $ 1,433 $ - $ 106 $ 37,170   F-12 $ 37,170 $ 1,433 $ - $ 111 $ 38,714   M-12 $ 38,714 $ 1,433 $ - $ 115 $ 40,262   A-12 $ 40,262 $ 1,433 $ - $ 120 $ 41,815   M-12 $ 41,815 $ 1,433 $ - $ 124 $ 43,373   J-12 $ 43,373 $ 1,433 $ - $ 129 $ 44,934   J-12 $ 44,934 $ 1,433 $ 187 $ 133 $ 46,313   A-12 $ 46,313 $ 1,433 $ 193 $ 137 $ 47,691   S-12 $ 47,691 $ 1,433 $ 199 $ 141 $ 49,066   O-12 $ 49,066 $ 1,433 $ 204 $ 145 $ 50,440   N-12 $ 50,440 $ 1,433 $ 210 $ 149 $ 51,812   D-12 $ 51,812 $ 1,433 $ 216 $ 153 $ 53,182 $ 17,200 $ 1,561 

J-13 $ 53,182 $ 1,433 $ 222 $ 157 $ 54,551   F-13 $ 54,551 $ 1,433 $ 227 $ 161 $ 55,918   M-13 $ 55,918 $ 1,433 $ 233 $ 165 $ 57,283   A-13 $ 57,283 $ 1,433 $ 239 $ 169 $ 58,647   M-13 $ 58,647 $ 1,433 $ 244 $ 173 $ 60,008   J-13 $ 60,008 $ 1,433 $ 250 $ 177 $ 61,368   J-13 $ 61,368 $ 1,433 $ 256 $ 181 $ 62,727   A-13 $ 62,727 $ 1,433 $ 261 $ 185 $ 64,083   S-13 $ 64,083 $ 1,433 $ 267 $ 189 $ 65,438   O-13 $ 65,438 $ 1,433 $ 273 $ 193 $ 66,792   N-13 $ 66,792 $ 1,433 $ 278 $ 196 $ 68,143   D-13 $ 68,143 $ 1,433 $ 284 $ 200 $ 69,493   J-14 $ 69,493 $ 1,433 $ 290 $ 204 $ 70,841 $ 17,200 $ 2,192 

F-14 $ 70,841 $ 1,433 $ 295 $ 208 $ 72,187   M-14 $ 72,187 $ 1,433 $ 301 $ 212 $ 73,532   A-14 $ 73,532 $ 1,433 $ 306 $ 216 $ 74,875   M-14 $ 74,875 $ 1,433 $ 312 $ 220 $ 76,217   J-14 $ 76,217 $ 1,433 $ 318 $ 224 $ 77,556   J-14 $ 77,556 $ 1,433 $ 323 $ 228 $ 78,894   A-14 $ 78,894 $ 1,433 $ 329 $ 232 $ 80,231   S-14 $ 80,231 $ 1,433 $ 334 $ 236 $ 81,565   O-14 $ 81,565 $ 1,433 $ 340 $ 239 $ 82,898   N-14 $ 82,898 $ 1,433 $ 345 $ 243 $ 84,230   D-14 $ 84,230 $ 1,433 $ 351 $ 247 $ 85,559 $ 17,200 $ 2,710 

J-15 $ 85,559 $ 1,433 $ 356 $ 251 $ 86,887 

F-15 $ 86,887 $ 1,433 $ 362 $ 255 $ 88,213 

M-15 $ 88,213 $ 1,433 $ 368 $ 259 $ 89,538 

A-15 $ 89,538 $ 1,433 $ 373 $ 263 $ 90,861 

M-15 $ 90,861 $ 1,433 $ 379 $ 267 $ 92,182 

J-15 $ 92,182 $ 1,433 $ 384 $ 270 $ 93,502 

J-15 $ 93,502 $ 1,433 $ 390 $ 274 $ 94,820 

A-15 $ 94,820 $ 1,433 $ 395 $ 278 $ 96,136 

S-15 $ 96,136 $ 1,433 $ 401 $ 282 $ 97,451 

O-15 $ 97,451 $ 1,433 $ 406 $ 286 $ 98,764 

N-15 $ 98,764 $ 1,433 $ 412 $ 290 $ 100,075 



Illustrative Example 

27 May 2009  

APPENDIX H 
 

 
Year Beginning Balance Cash Inflow Cash Outflow Interest Earned Ending Balance Collection Check  Interest Check 

D-15 $ 100,075 $ 1,433 $ 417 $ 293 $ 101,385 $ 17,200 $ 3,267 

J-16 $ 101,385 $ 1,433 $ 422 $ 297 $ 102,693   F-16 $ 102,693 $ 1,433 $ 428 $ 301 $ 104,000   M-16 $ 104,000 $ 1,433 $ 433 $ 305 $ 105,304   A-16 $ 105,304 $ 1,433 $ 439 $ 309 $ 106,608   M-16 $ 106,608 $ 1,433 $ 444 $ 312 $ 107,909   J-16 $ 107,909 $ 1,433 $ 450 $ 316 $ 109,209   J-16 $ 109,209 $ 1,433 $ 455 $ 320 $ 110,507   A-16 $ 110,507 $ 1,433 $ 460 $ 324 $ 111,804   S-16 $ 111,804 $ 1,433 $ 466 $ 328 $ 113,099   O-16 $ 113,099 $ 1,433 $ 471 $ 331 $ 114,392   N-16 $ 114,392 $ 1,433 $ 477 $ 335 $ 115,684   D-16 $ 115,684 $ 1,433 $ 482 $ 339 $ 116,974 $ 17,200 $ 3,816 

J-17 $ 116,974 $ 1,433 $ 975 $ 342 $ 117,774   F-17 $ 117,774 $ 1,433 $ 981 $ 344 $ 118,570   M-17 $ 118,570 $ 1,433 $ 988 $ 346 $ 119,362   A-17 $ 119,362 $ 1,433 $ 995 $ 349 $ 120,150   M-17 $ 120,150 $ 1,433 $ 1,001 $ 351 $ 120,933   J-17 $ 120,933 $ 1,433 $ 1,008 $ 353 $ 121,712   J-17 $ 121,712 $ 1,433 $ 1,014 $ 356 $ 122,486   A-17 $ 122,486 $ 1,433 $ 1,021 $ 358 $ 123,257   S-17 $ 123,257 $ 1,433 $ 1,027 $ 360 $ 124,023   O-17 $ 124,023 $ 1,433 $ 1,034 $ 362 $ 124,785   N-17 $ 124,785 $ 1,433 $ 1,040 $ 365 $ 125,543   D-17 $ 125,543 $ 1,433 $ 1,046 $ 367 $ 126,297 $ 17,200 $ 4,253 

J-18 $ 126,297 $ 1,433 $ 1,052 $ 369 $ 127,047   F-18 $ 127,047 $ 1,433 $ 1,059 $ 371 $ 127,793   M-18 $ 127,793 $ 1,433 $ 1,065 $ 373 $ 128,534   A-18 $ 128,534 $ 1,433 $ 1,071 $ 375 $ 129,272   M-18 $ 129,272 $ 1,433 $ 1,077 $ 378 $ 130,005   J-18 $ 130,005 $ 1,433 $ 1,083 $ 380 $ 130,735   J-18 $ 130,735 $ 1,433 $ 1,089 $ 382 $ 131,461   A-18 $ 131,461 $ 1,433 $ 1,096 $ 384 $ 132,183   S-18 $ 132,183 $ 1,433 $ 1,102 $ 386 $ 132,900   O-18 $ 132,900 $ 1,433 $ 1,108 $ 388 $ 133,614   N-18 $ 133,614 $ 1,433 $ 1,113 $ 390 $ 134,324   D-18 $ 134,324 $ 1,433 $ 1,119 $ 392 $ 135,031 $ 17,200 $ 4,568 

J-19 $ 135,031 $ 1,433 $ 1,125 $ 394 $ 135,733   F-19 $ 135,733 $ 1,433 $ 1,131 $ 396 $ 136,431   M-19 $ 136,431 $ 1,433 $ 1,137 $ 398 $ 137,126   A-19 $ 137,126 $ 1,433 $ 1,143 $ 400 $ 137,817   M-19 $ 137,817 $ 1,433 $ 1,148 $ 402 $ 138,504   J-19 $ 138,504 $ 1,433 $ 1,154 $ 404 $ 139,188   J-19 $ 139,188 $ 1,433 $ 1,160 $ 406 $ 139,868   A-19 $ 139,868 $ 1,433 $ 1,166 $ 408 $ 140,544   S-19 $ 140,544 $ 1,433 $ 1,171 $ 410 $ 141,216   O-19 $ 141,216 $ 1,433 $ 1,177 $ 412 $ 141,885   N-19 $ 141,885 $ 1,433 $ 1,182 $ 414 $ 142,550   D-19 $ 142,550 $ 1,433 $ 1,188 $ 416 $ 143,212 $ 17,200 $ 4,864 

 Ten-Year Totals $ 200,415 Total Surcharge Fund Collection 

 

$ 172,000 $ 57,203 $ 28,415 
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ACTIONS IN APPENDIX I HAVE BEEN COMPLETED 

OR ARE NO LONGER APPLICABLE 

 

 
APPENDIX I 

Study Process Guidelines 

 

In providing the information to support the Secretarial Determination as set forth fully in 

Section 3 of the Settlement, the federal team will address three decisions to be made by the 

Secretary: 

 

 Whether Facilities Removal can be completed within the State Cost Cap or an amount 

otherwise agreed to by the Parties, 

 The “Secretarial Determination” of whether Facilities Removal will benefit the fisheries 

and will otherwise be in the public interest, and 

 Whether Interior will be the Dam Removal Entity in the event of an Affirmative 

Determination. 

Overall, the supporting analyses will, at a minimum, address the following: 

 

 A cost estimate of Facilities Removal; 

 Identification and management of risks and of foreseeable liabilities associated with 

Facilities Removal; 

 The environmental effects of Facilities Removal; 

 The impacts on local and Tribal communities; and 

 An economic analysis. 

 
This Appendix outlines the approach to complete the analyses needed to support the 

Secretarial Determination. The key discipline areas that need study and analysis for the 

Secretarial Determination fall into six categories, including: 

 Engineering 

 Sediment Composition, Fate and Transport 

 Water Quality 

 Fisheries 

 Economics 

 Liability and Risk Management 

The study efforts will concentrate on these areas. However, if other key disciplines are 

identified in the process, they will be included. The Parties recognize that other studies and 

analyses are established in the existing record. The non-federal Parties agree to collaborate and 

provide recommendations for prioritized activities related to the Secretarial Determination for 

each of the six categories and shall communicate through the Technical Coordination Committee 

(TCC).  See Appendix A.  Such recommendations will include developing key questions or 
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ACTIONS IN APPENDIX I HAVE BEEN COMPLETED OR ARE NO LONGER 

APPLICABLE 

 
objectives for the Secretarial Determination in order to provide context for the near-term priority 

studies and analyses. However, final decisions on studies and analyses remain at the Secretary’s 

discretion. 
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ACTIONS IN APPENDIX J HAVE BEEN COMPLETED 

OR ARE NO LONGER APPLICABLE 

 

 
APPENDIX J 

Science Process 

 

1. Introduction 

 

The federal team agrees to an open and transparent science process for the 2012 Secretarial 

Determination and continuing through the subsequent phases, if there are any, leading up to 

Facilities Removal in the event of an Affirmative Determination. The goal of this science process 

is to provide for transparency and integrity in the preparation, identification, and use of scientific 

and technological information that supports the actions and decisions arising from the Settlement. 

 

2. Description of Science in Settlement 

 

For purposes of the Settlement, 

 

Science Process means the essential technical studies undertaken that will support the 

Secretarial Determination and that will continue through subsequent phases up to Facilities 

Removal. Consistent with well-established scientific standards, the process shall seek to make 

reasonable, objective, accurate, technically appropriate use of data and analyses, including 

existing work, and not advocate or otherwise limit the analyses and conclusions of the studies to 

fit a predetermined outcome. The studies developed or used or the process used to review 

existing studies will be conducted in accordance with Memorandum on Scientific Integrity 

attached herein. 

 

Sufficiency of Science means that all new studies and analyses undertaken, or any 

existing data sets or studies relied upon in whole or in part, shall be of high technical quality, 

scientifically defensible, and of sufficient depth and scope to support fully informed decision- 

making by the Secretary. 

 

3. Application 

 

The Secretary of the Interior will determine whether Facilities Removal should proceed. 

 

Elements of the science process to be established to support the Secretarial Determination 

are described in the Coordination Process for the Studies Supporting the Secretarial 

Determination (Appendix A) and the peer review process outlined below. The Secretary and the 

federal team will also seek public input during the Secretarial Determination process. 

 

For the Secretarial Determination there may be opportunities to include findings  and 

raw data from previous studies conducted in the Klamath Basin that could reduce, minimize, or 

even eliminate the need for new data collection and studies. The federal team will coordinate with 

the Parties, through the TCC, to identify those important previous studies, current data gaps, 

and work plans as outlined in Section 1.A of Appendix A. 
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ACTIONS IN APPENDIX J HAVE BEEN COMPLETED 

OR ARE NO LONGER APPLICABLE 

 
4. Peer Review Process 

 

The federal parties will consider input from the Parties, through the TCC, and from the public 

regarding which studies should be peer reviewed. At the discretion of the Secretary, reports and 

data sets with the potential of having a major effect on the Secretarial Determination will be peer 

reviewed by subject-matter experts. 
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APPENDIX K 

List of Authorized Representatives 
 

For PacifiCorp: 

 

Sarah E. Kamman 

Vice President & General Counsel 

PacifiCorp d/b/a Pacific Power 

825 NE Multnomah Street, Suite 2000 

Portland, Oregon 97232 

Tel: 503-813-5865 

sarah.kamman@pacificorp.com 

 

For United States Department of the Interior: 

 

Sally Jewell 

Secretary of the Interior 

Department of the Interior 

1849 C Street, NW 

Washington, DC 20240 

 

For United States Department of Commerce’s National Marine Fisheries Service: 

 

William W. Stelle, Jr. 

Regional Administrator 

NOAA Fisheries West Coast Region 

U.S. Department of Commerce 

7600 Sand Point Way NE, Seattle, WA 98115 

Tel: 206-526-6150 

Will.Stelle@noaa.gov 

 

For Oregon Department of Environmental Quality: 

 

Chris Stine 

Oregon Department of Environmental Quality 

165 E. 7
th  

Avenue, Suite 100 

Eugene, OR 97401 
Tel: 541-686-7810 

chris.stine@state.or.us 
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For Oregon Department of Fish and Wildlife: 

 

Ken Homolka 

Oregon Department of Fish and Wildlife 

4034 Fairview Industrial Drive SE 

Salem, Or. 97302 

Tel: 503-947-6090 

Ken.Homolka@state.or.us 

 

For Oregon Water Resources Department: 

 

Dwight French 

Oregon Water Resources Department 

725 Summer St NE, Suite A 

Salem, OR 97301 

Tel: 503-986-0819 

Dwight.W.French@wrd.state.or.us 
 

For California Department of Fish and Wildlife: 

 

Chuck Bonham 

Director 

CA Department of Fish & Game 

1416 Ninth Street 

Sacramento, CA 95814 

Director@dfg.ca.gov 

 

For California Natural Resources Agency: 

 

Tom Gibson 

Deputy Secretary and General Counsel 

Natural Resources Agency 

1416 Ninth Street, Ste. 1311 

Sacramento, CA 95814 

Tel: 916-653-0569 

Thomas.gibson@resources.ca.gov 

 

For Karuk Tribe: 

 

Russell Attebery 

Chairman 

Karuk Tribe 

PO Box 1016 

Happy Camp, CA 96039 

Tel: 530-493-1600 

jsaxon@karuk.us 
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For Klamath Tribes: 

 

Chairman 

The Klamath Tribes 

Box 436 

501 Chiloquin Blvd. 

Chiloquin, OR 97624 

Tel: 541-783-2219 

 

For Yurok Tribe: 

 

Chairman 

Yurok Tribe 

190 Klamath Boulevard 

Klamath, CA 95548 

Tel: 707-482-1374 

 

For Humboldt County, California: 

 

Mark Lovelace 

Humboldt County Board of Supervisors 

825 5th Street, Room 111 

Eureka, CA 95501 

Mark.Lovelace@co.humboldt.ca.us 

 

For Trout Unlimited: 

 

Chris Wood 

CEO 

1808B 5th Street 

Berkeley, CA 94710 

Tel: 510-528-4164 

 

For California Trout: 

 

Curtis Knight 

Executive Director 

California Trout 

701 S. Mt. Shasta Blvd. 

Mt. Shasta, CA 96067 

Tel: 530-926-3755 

cknight@caltrout.org 
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For American Rivers: 

 

Steve Rothert 

Director, California Regional Office 

American Rivers 

120 Union St. 

Nevada City, CA 95959 

Tel: 530-478-0206 

Fax: 530-478-5849 

srothert@amrivers.org 

 

For Pacific Coast Federation of Fishermen’s Associations: 

 

Glen H. Spain 

Northwest Regional Director 

Pacific Coast Federation of Fishermen’s Associations 

P.O. Box 11170 

Eugene, OR 97740-3370 

Tel: 541-689-2000 

Email: fish1ifr@aol.com 

 

For Northern California Council, Federation of Fly Fishers: 

 

Lowell Ashbaugh 

Vice President, Conservation 

677 Equador Place 

Davis, CA 95616 

(530) 758-6722 

ashbaugh.lowell@gmail.com 

 

Salmon River Restoration Council: 

 

Petey Brucker 

Salmon River Restoration Council 

Salmon River Watershed Center, PO Box 1089, 

Sawyers Bar, CA 96027 

530-462-4665 

peteybrucker@gmail.com 
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For Institute for Fisheries Resources: 

 

Glen H. Spain 

Northwest Regional Director 

Institute for Fisheries Resources 

P.O. Box 11170 

Eugene, OR 97740-3370 

Tel: 541-689-2000 

Email: fish1ifr@aol.com 

 

For Sustainable Northwest 

 

Mike Gerel 

Director of Programs/Water Program Director 

812 SW Washington, Suite 700 

Portland, OR 97205 

503-221-6911 ext. 106 

mgerel@sustainablenorthwest.org 

 

For Upper Klamath Water Users Association: 

 

Matthew Walter, President 

Upper Klamath Water Users Association 

18150 Sprague River Road 

Chiloquin, OR 97624 

541-281-6827 

webew3@aol.com 

For Tulelake Irrigation District: 

Brad Kirby, Manager 

P.O. Box 699 

Tulelake, CA 96134 

Tel: 530-667-2249 

tid@cot.net 

 

For Klamath Irrigation District: 

 

Brent Cheyne, President 

6640 K.I.D. Lane 

Klamath Falls, OR 97603 

Tel: 541-882-6661 

kid@cvcwireless.net 
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For Klamath Drainage District: 

 

Mary Cheyne, Secretary 

270H Main Street/P.O. Box 1090 

Klamath Falls, OR 97601 

Tel: 541-884-1739 

Kdd280@yahoo.com 

 

For Klamath Basin Improvement District: 

 

Cindy Cherry, Secretary 

6640 K.I.D. Lane 

Klamath Falls, OR 97603 

Tel: 541-882-6661 

kid@cvcwireless.net 

 

For Ady District Improvement Company: 

 

Jason Flowers 

P.O. Box 224 

Midland, OR 97634 

Tel: 541-883-2069 

Jayrat24@msn.com 

Sodman77@hotmail.com 

 

For Enterprise Irrigation District: 

 

Shane McDonald, Manager 

3939 South 6
th 

Street, #325 

Klamath Falls, OR 97603 

Tel: 541-884-4986 

eidistrict@clearwire.net 

 

For Malin Irrigation District: 

 

Luke Robinson 

P.O. Box 355 

Malin, OR 97632 

Tel: 541-723-2049 

shastaviewirrigation@hotmail.com 
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For Midland District Improvement Company: 

 

Joe Frost, Manager 

P.O. Box 64 

Midland, OR 97634 

Tel: 541-332-3294 

dccar@earthlink.net 

 

For Pine Grove Irrigation District: 

 

Shane McDonald, Manager 

3939 South Sixth Street, #325 

Klamath Falls, OR 97603 

Tel: 541-891-2979 

mcdonalds.eidistrict@clearwire.net 

 

For Pioneer District Improvement Company: 

 

Lynette Ward 

11821 Hwy 66 

Klamath Falls, OR 97601-9082 

Tel: 541-882-2993 

pdic-1916@yahoo.com 

 

For Poe Valley Improvement District: 

 

Cindy Cherry, Secretary 

6640 K.I.D. Lane 

Klamath Falls, OR 97603 

(541) 882-6661 

kidcindy@cvcwireless.net 

 

For Shasta View Irrigation District: 

 

Luke Robinson, Manager 

Shasta View Irrigation District 

P.O. Box 46 

Malin, OR 97632 

Tel: 541-723-4951 

chagerty@centurytel.net 
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For Sunnyside Irrigation District: 

 

Dean Hill, Secretary 

P.O. Box 544 

Merrill, OR 97633 

Tel: 541-798-5511 

 

For Don Johnston & Son: 

 

Donald Scott Johnston 

13619 Hwy 66 

Klamath Falls, OR 97601 

Tel: 541-884-8937 

 

For Bradley S. Luscombe: 

 

Brad Luscombe 

16622 Lower Klamath Lake Road 

Tulelake, CA 96134 

Tel: 530-667-3237 

 

For Randolph Walthall and Jane Walthall as trustees under declaration of trust dated 

November 28, 1995: 

 

Darrel E. Pierce 

P.O. Box 534 

Placerville, CA 95667 

(530) 622-3142 

icpc@d-web.com 

 

For Inter-County Properties Co., which acquired title as Inter-County Title Co.: 

 

Darrel E. Pierce 

P.O. Box 534 

Placerville, CA 95667 

(530) 622-3142 

icpc@d-web.com 

 

For Reames Golf and Country Club: 

 

Laine Wortman, General Manager 

4201 Highway 97 South 

Klamath Falls, OR 97603 

Tel: 541-884-7205 

Laine.golf@yahoo.com 
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For Winema Hunting Lodge, Inc.: 

 

R. David Bolls, III 

43445 Business Park Drive, Suite 103 

Temecula, CA 92590 

Tel:  951-699-6991 ext. 450 

dbolls@outdoorchannel.com 

 

For Van Brimmer Ditch Company: 

 

Gary Orem, Manager 

620 Main Street 

Klamath Falls, OR 97601 

Tel: 541-882-6331 

kayheath@parksandratliff.com 

 

For Collins Products, LLC: 

 

Steve Metz 

P.O. Box 16 

Klamath Falls, OR 97601 

Tel: 541-885-4850 

jschad@collinsco.com 

 

For Plevna District Improvement Company: 

 

Steve Metz 

P.O. Box 16 

Klamath Falls, OR 97601 

Tel: 541-885-4850 

jschad@collinsco.com 

 

For Klamath Water Users Association: 

 

Brad Kirby, President 

2455 Patterson Street, Suite 3 

Klamath Falls, OR 97603 

Tel: 541-883-6100 

scot@kwua.org 



K-10  

For Klamath Water and Power Agency: 

 

Hollie Cannon, Executive Director 

2455 Patterson Street, Suite 3 

Klamath Falls, OR 97603 

Tel: 541-850-2503 

hcannon541@charter.net 

 

Westside Improvement District #4: 

 

Steve Kandra, President 

c/o Tulelake Irrigation District 

P.O. Box 699 

Tulelake, CA 96134 

Tel: 541-798-5640 

snkandra@fireserve.net 
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APPENDIX L 

DRE and Contractor Qualifications, Insurance, Bonding, and Risk Mitigation 

Requirements 

 

Part I: Contractor Qualifications 
 

The DRE agrees to conduct a competitive procurement process, including price and 

qualifications, to select a contractor(s) to perform Facilities Removal and to provide risk 

mitigation as described below. The DRE further agrees that a contractor(s) must meet the 

following minimum qualifications: 

 

1. Past performance in performing similar projects in scope, magnitude (complexity and 

size, such as but not limited to performance of work at multiple locations at the same 

time), and type (water way work; environmentally regulated); 

 

2. Sufficient financial strength, including basic financial metrics such as corporate net worth 

and profitability; 

 

3. Experience with federally-regulated permitting processes; and 

 

4. Longevity in industry. 

 

Part II: Insurance 
 

The DRE agrees to follow, or to contract with a contractor(s) that will follow, the consolidated 

insurance program (“CIP”) approach so the DRE, or the contractor(s) that it contracts with, will 

purchase the General Liability insurance and Worker’s Compensation insurance for all the 

contractors involved in Facilities Removal. The DRE further agrees that it will obtain the 

support of a nationally established insurance advisor to assist with the design and 

implementation of the insurance program, and that as part of its best value evaluation and 

procurement of a contractor(s) that will perform Facilities Removal or provide liability 

protection or both, it will consider savings and other benefits obtained by selecting a 

contractor(s) that already has CIP infrastructure in place. 

 

Unless the States and PacifiCorp agree otherwise, the DRE will obtain the following project- 

specific types of insurance policies, if applicable. The policy types and coverage limits 

ultimately obtained by the DRE to provide risk mitigation to the States and PacifiCorp are 

subject to the approval of the States and PacifiCorp in consultation with the Federal Parties: 

 

1. Commercial General Liability (“CGL”) policy to cover third-party property damage and 

third-party bodily injury that occurs from activity performed at the dam deconstruction 

site; 

 

2. Workers Compensation / Employer’s Liability / USL&H policy to provide coverage for 

injuries that occur on the dam deconstruction site to individual workers; 
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3. Builder’s Risk / Inland Marine or Commercial Property policy to provide property 

coverage for damage to any equipment or components of the dam that will be restored or 

salvaged; 

 

4. Automobile Liability policy to provide coverage for third-party property damage and 

third-party bodily injury for the auto fleet used related to the construction activities; 

 

5. Umbrella Liability policy to provide excess coverage for General Liability and 

Automobile Liability; 

 

6. Professional Liability policy to provide coverage to protect an insured if their client is 

financially harmed from the rendering of their professional services or advice (including 

lack thereof) and for which the insured is held legally liable; 

 

7. Contractors Pollution Liability (“CPL”) policy to provide third-party coverage for clean- 

up and remediation costs, bodily injury, property damage (including natural resource 

damages, loss of use and diminution in value) and legal defense expenses, as a result of 

pollution conditions arising from operations performed by or on behalf of the contractor; 

and 

 

8. Fixed Site Pollution Liability (“PLL”) policy to provide coverage for on-site & off-site 

clean-up/remediation costs, third-party claims for bodily injury and property damage 

(including natural resource damages, loss of use and diminution in value) and defense 

expenses and legal costs not otherwise addressed by the CPL (i.e. Pollution Conditions 

not caused or exacerbated by the contractors) and arising from Pollution Conditions on, 

at, under, migrating to and migrating from property owned or leased by the Insured. 

 

The DRE further agrees that the insurance required above will include PacifiCorp, the State 

of Oregon, the State of California, and their respective officers, agents, employees, and 

members as additional insureds. As evidence of this required insurance coverage, the DRE 

will furnish a certificate or certificates of insurance including all of the foregoing coverage(s) 

to PacifiCorp and the States before any contract for Facilities Removal is effective and before 

Facilities Removal work begins. The following language shall be used for naming additional 

insureds: 

 

ADDITIONAL INSURED: PacifiCorp, the State of Oregon, 

the State of California, and their respective officers, employees 

and agents are Additional Insureds for the CONTRACTOR’s 

activities to be performed under this Contract. Coverage is 

primary and non-contributory with any other insurance and 

self-insurance. 

 

Part III: Bonding 
 

The DRE agrees to provide, or to contract with entities that will provide, conventional 

performance and payment bonding, unless otherwise agreed to by the States, DRE, and 
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PacifiCorp, from a financially sound surety company to assure that Facilities Removal will be 

performed as required: 

 

1. Bid Bond; 

 

2. Performance Bond (in an amount equivalent to original contract value); and 

 

3. Payment Bond (in an amount equivalent to original contract value). 

 

The DRE agrees to include PacifiCorp and the States as Third Party Beneficiaries in any contract 

with a contractor(s) that will perform Facilities Removal or any activities associated with 

Facilities Removal. 

 

Part IV: Risk Mitigation 
 

A. Contractual Indemnification 
 

The DRE agrees to contract with a specialty corporate indemnitor (“Liability Transfer Corp.”) to 

protect the States and PacifiCorp against any harm to persons, property, or the environment, or 

damages resulting from either Facilities Removal or Facility operation arising from, relating to, 

or triggered by actions associated with Facilities Removal, including but not limited to any 

damage caused by the release of any material or substance, including but not limited to 

hazardous substances that is not covered contractually or by insurance. Without limiting the 

generality of the foregoing, this liability protection must include protection from third-party 

diminution in value land or property claims to the extent not already covered by contractor(s) 

insurance or mitigation funding. 

 

The Parties agree that the approval of a Liability Transfer Corp. is not subject to the provisions 

of Section 8.3 of this Settlement; provided, however, that the Parties further agree that the 

selection of a Liability Transfer Corp. will be subject to the approval of the States and 

PacifiCorp, in consultation with the Federal Parties, whose approval may not be unreasonably 

withheld. 

 

PacifiCorp and the States agree that, in the selection of a Liability Transfer Corp., the following 

parameters constitute the minimum indicia of sufficiency: 

 

1. Appropriate corporate capitalization as agreed to by the States and PacifiCorp; 

 

2. Past performance in performing similar projects in scope, magnitude (complexity and 

size, such as but not limited to performance of work at multiple locations at the same 

time), and type (water way work; environmentally regulated); 

 

3. Experience with federally regulated permitting processes; and 

 

4. Longevity in industry. 
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The Parties agree that the DRE may contract with a Liability Transfer Corp. to provide 

contractual indemnification for the above-described risks, and further agree that the DRE may 

also transfer its ownership of the Facilities and Parcel B Lands, in whole or in part, to that entity. 

 

The Parties further agree that the Liability Transfer Corp. will become a party to this Settlement 

before ownership of the Facilities, in whole or in part, is transferred to the Liability Transfer 

Corp. 



 

 
 

EXHIBITS 
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EXHIBIT 1 

Water Rights Agreement between PacifiCorp and the State of Oregon 

 

 

The purpose of this Water Rights Agreement (Agreement) is to establish a process for the 

reauthorization and resolution of water rights and claims related to the Klamath Hydroelectric 

Project and for participation of state agencies in such process, in a manner consistent with the 

Klamath Hydroelectric Settlement Agreement dated February 18, 2010 (Settlement). Parties to 

this Agreement are PacifiCorp (the Company), and the State of Oregon by and through the 

following agencies: Oregon Water Resources Department (WRD), Oregon Department of 

Environmental Quality (DEQ), Oregon Department of Fish and Wildlife (ODFW), and the 

Hydroelectric Application Review Team (HART). 

 

This Agreement between PacifiCorp and the State of Oregon will be included as an 

exhibit to the Klamath Hydroelectric Settlement Agreement; however, this Agreement has force 

and effect independent of the viability of the Klamath Hydroelectric Settlement Agreement. 

 

I. Reauthorization and Expansion of Use under HE 180 

 

The Company has filed an application with WRD to reauthorize its right to use 2500 cfs of water 

under HE No. 180 at J.C. Boyle powerhouse. Pursuant to Section 6.1.1 of the Settlement, the 

Company will perform certain interim measures and may, subject to the terms described below, 

divert a maximum of 3,000 cubic feet per second (“cfs”) of water, for purposes of power 

generation at J.C. Boyle hydroelectric plant prior to the decommissioning and removal of the J.C. 

Boyle facility.  This section addresses agreements between the Company and WRD related to 

this request. 

 

A. Reauthorization of HE No. 180: The Company seeks to enlarge its water right by 

an amount up to 500 cfs more than the 2,500 cfs currently authorized under HE 

No. 180, pursuant to ORS 543A.145. The Company will provide written notice to 

WRD expressing its intent to enlarge its water right. If a reauthorized water right 

is issued by WRD, the priority date for the additional 500 cfs, if approved, shall 

be the date the Company filed the notice of intent to reauthorize HE No. 180, as 

provided in ORS 543A.145(3). Any reauthorized water right shall provide that 

use of any amount additional to the currently authorized 2,500 cfs may not occur 

following termination of the Settlement as provided in Section 8 of the 

Settlement, unless extended by mutual agreement of the Company and WRD. 

WRD will extend the expiration date of HE No. 180 as necessary to allow for 

completion of the reauthorization process, pursuant to ORS 543A.150(2). 

 

The Parties agree that any reauthorized water right issued by WRD shall have an 

expiration date of December 31, 2020. The expiration date may be extended in 

accordance with applicable law. 

 
The Parties agree that any reauthorized water right issued by WRD shall 

incorporate and require compliance with protocols developed pursuant to the 
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Settlement for: quantifying any additional flows in the Klamath River made 

available through implementation of the Klamath River Basin Restoration 

Agreement dated February 18, 2010; and for coordinating with the Company on 

the timing and manner of release of such flows. 

 

B. Limited License: The Company may apply for a limited license for use of 500 cfs 

for hydroelectric purposes in addition to uses currently permitted by HE No. 180. 

The purpose of the application for a limited license is to obtain permission for use 

of water that the Company intends to request as part of its reauthorization 

application while the reauthorization application is pending before WRD. The 

Company’s application for a limited license, WRD’s review of and determination 

on the Company’s application, and the terms of use of any limited license issued 

are subject to ORS 537.143 and applicable administrative rules. In addition, any 

limited license issued as a result of the Company’s application is subject to the 

limitations described herein. 

 

The Parties agree that use of water under this limited license will not have priority 

over any other water right exercised according to a permit, certificate, or 

adjudicated right subject to regulation by the watermaster, and shall be 

subordinate to all other authorized uses that rely upon the same source. The 

Parties agree that any limited license issued by WRD shall incorporate protocols 

developed pursuant to the Settlement for: quantifying any additional flows in the 

Klamath River made available through implementation of the Klamath River 

Basin Restoration Agreement dated February 18, 2010; and for coordinating with 

the Company on the timing and manner of release of such flows. If OWRD 

determines to issue a limited license pursuant to the Agreement, and the protocols 

developed pursuant to the Settlement have not been completed, OWRD will 

include in the limited license a condition that the protocols will be incorporated 

by reference upon their completion. Any limited license subsequently issued 

pursuant to the Agreement shall incorporate the protocols. In addition, any limited 

license issued by OWRD shall provide that use under the limited license may not 

occur following termination of the Settlement as provided in Section 8 of the 

Settlement, unless such use is mutually agreed to by the Company and WRD. 

 

The Parties further agree that WRD may reconsider or revoke the limited license 

if the use is determined by WRD in a legal or administrative proceeding to be 

inconsistent with applicable law or policy. WRD will revoke the limited license 

upon issuance of a final order on the application for reauthorization if the 

reauthorization order contains an enlargement of HE No. 180 in the amount of 

500 cfs, or if the reauthorization order contains an enlargement of HE No. 180 by 

an amount less than 500 cfs, WRD will revoke the limited license to the extent of 

the enlargement. The limited license will have a duration of not more than one 

year. Prior to the expiration of any limited license term, the Company may 

request the issuance of a new license for the same use, but the total duration of 

licenses issued for this use may not exceed five years.  The Company agrees to 
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pay fees and expenses provided for in Oregon law and associated with a request 

for a limited license, pursuant to ORS 537.143 and OAR 690-340-0030. 

 

II. Assignment of the Company’s Water Rights and Claims; Conversion to Instream 

Water Rights 

 

A. Background: The Company holds rights for the use of water for hydroelectric 

purposes as provided by HE 180 and Certificate 24508. In addition, the Company 

maintains Claim Nos. 167, 168 and 218 for use for hydroelectric purposes in the 

ongoing Klamath Basin Water Rights Adjudication. ORS 543A.305 provides for 

the “conversion” of a hydroelectric water right to an instream water right when 

use of the water ceases for the hydroelectric project. 

 

B. HE 180:  Within 365 days of December 31, 2020, or, if the J.C. Boyle power 

plant is still operating on that date, within 365 days after use of water under HE 

No. 180 ceases, or as otherwise provided by ORS 543A.305, the Company shall 

assign HE 180, or any right resulting from reauthorization of HE 180, to WRD for 

conversion to an instream water right pursuant to ORS 543A.305. WRD shall 

accept HE 180 “AS IS”; the Company expressly disclaims any representation or 

warranty concerning HE 180 or its convertibility to an instream water right. Prior 

to the assignment, the Company shall use reasonable efforts to avoid allowing HE 

180 to become subject to forfeiture for non-use, and shall not otherwise 

intentionally jeopardize the validity of HE 180, and in times of water shortage the 

Company and WRD may agree with other existing water users to prorate water 

shortages notwithstanding relative priority dates. If the Company’s historic use of 

water under HE 180 becomes a matter of dispute in a legal proceeding the 

Company shall cooperate with WRD in defending the validity of HE 180 by 

making reasonable efforts to provide documentation regarding the history of the 

use of water pursuant to HE 180. 

 

C. Certificate 24508: Within 120 days after use of water under Certificate 24508 

ceases, or as otherwise provided by ORS 543A.305, the Company shall assign 

Certificate 24508 to WRD for conversion to an instream water right pursuant to 

ORS 543A.305. WRD shall accept Certificate 24508 “AS IS”; the Company 

expressly disclaims any representation or warranty concerning Certificate 24508 

or its convertibility to an instream water right. Prior to the assignment, the 

Company shall use reasonable efforts to avoid allowing Certificate 24508 to be 

forfeited for non-use, and shall not otherwise intentionally jeopardize the validity 

of Certificate 24508, and in times of water shortage the Company and WRD may 

agree with other existing water users to prorate water shortages notwithstanding 

relative priority dates. If the Company’s historic use of water under Certificate 

24508 becomes a matter of dispute in a legal proceeding the Company shall 

cooperate with WRD in defending the validity of Certificate 24508 by making 

reasonable efforts to provide documentation regarding the history of the use of 

water pursuant to Certificate 24508. 
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D. Klamath Basin Water Right Adjudication Claims 167 and 168: Within 120 days 

after use of water under Claims 167 and 168 ceases, pursuant to a final FERC 

order amending the license for Project No. 2082 to remove the Eastside and 

Westside power plants and appurtenant facilities on the Link River from the 

license, or a final FERC order accepting surrender of the license for Project No. 

2082 as it pertains to the Eastside and Westside power plants, or as otherwise 

provided by ORS 543A.305, the Company shall assign Claims 167 and 168 as 

described herein. If rights based on either Claim 167 or 168 are determined to 

exist, and all appeals pertaining to either claim have been exhausted, the 

Company shall assign such right(s) to WRD. If the Findings of Fact and Order of 

Determination (“FFOD”) for Claims 167 and 168 has not yet been issued in the 

Adjudication pursuant to ORS 539.130, or if the portion of the FFOD pertaining 

to either of these claims is still subject to appeal, the Company shall assign such 

claim(s) to ODFW. If assignment is made to ODFW, WRD will proceed with 

conversion as appropriate pursuant to ORS 543A.305, but ODFW will be 

responsible for further prosecution of Claims 167 and 168 in the Adjudication, 

unless WRD and ODFW agree to another course of action. 

 

Prior to the assignment of Claims 167 or 168, or any rights recognized under 

Claims 167 or 168, the Company shall use reasonable efforts to avoid allowing 

Claims 167 or 168 to be deemed abandoned for non-use prior to adjudication; or 

for any rights recognized under Claims 167 and 168 in the FFOD, to avoid 

becoming subject to forfeiture for non-use, and shall not otherwise intentionally 

jeopardize the validity of Claims 167 or 168, except to the extent that the FERC 

annual license or Settlement requires flow regimes inconsistent with Claims 167 

or 168, and in times of water shortage the Company and ODFW may agree with 

other existing water users to prorate water shortages notwithstanding relative 

priority dates. If the Company’s historic use of water under Claims 167 or 168 

becomes a matter of dispute in a legal proceeding, the Company shall cooperate 

with ODFW in defending the validity of Claims 167 or 168 by making reasonable 

efforts to provide documentation regarding the history of the use of water 

pursuant to Claims 167 or 168 prior to assignment. If conversion occurs, at the 

time of conversion the right(s) will be held by WRD as provided by ORS 

543A.305. The Company shall cooperate with WRD by making reasonable efforts 

to provide historic documentation in aid of the conversion. 

 

E. Klamath Basin Water Right Adjudication Claim 218: In the event the Company 

decides to permanently cease power generation at Fall Creek hydroelectric power 

plant in California, or decides not to exercise Claim 218 for power generation, 

within 365 days of permanent cessation of power generation or water diversion, 

or as otherwise provided by ORS 543A.305, the Company shall assign Claim 218 

as described herein. 

 

If rights based on Claim 218 are determined to exist, and all appeals pertaining to 

the claim have been exhausted, the Company shall assign such right(s) to WRD. 

If the Findings of Fact and Order of Determination (“FFOD”) for Claim 218 has 
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not yet been issued in the Adjudication pursuant to ORS 539.130, or if the portion 

of the FFOD pertaining to Claim 218 is still subject to appeal, the Company shall 

assign Claim 218 to ODFW. If assignment is made to ODFW, WRD will proceed 

with conversion as appropriate pursuant to ORS 543A.305, but ODFW will be 

responsible for further prosecution of Claim 218 in the Adjudication, unless WRD 

and ODFW agree to another course of action. For the purposes of this Agreement, 

transfer of the Fall Creek hydroelectric power plant, along with Claim 218, to 

another entity shall not constitute permanent cessation of power generation; 

provided, that any transfer of the Fall Creek hydroelectric power plant will be 

governed by applicable law. 

 

Prior to the assignment of Claim 218, or any rights recognized under Claim 218, 

the Company shall use reasonable efforts to avoid allowing Claim 218 to be 

deemed abandoned for non-use prior to adjudication; or for any rights recognized 

under Claim 218 in the FFOD, to avoid becoming subject to forfeiture for non- 

use, and shall not otherwise intentionally jeopardize the validity of Claim 218, 

except to the extent that the FERC annual license or Settlement requires flow 

regimes inconsistent with Claim 218, and in times of water shortage the Company 

and ODFW may agree with other existing water users to prorate water shortages 

notwithstanding relative priority dates. If the Company’s historic use of water 

under Claim 218 becomes a matter of dispute in a legal proceeding, the Company 

shall cooperate with ODFW in defending the validity of Claim 218 by making 

reasonable efforts to provide documentation regarding the history of the use of 

water pursuant to Claim 218 prior to assignment. If conversion occurs, at the time 

of conversion the right(s) will be held by WRD as provided by ORS 543A.305. 

The Company shall cooperate with WRD by making reasonable efforts to provide 

historic documentation in aid of the conversion. 

 

WRD shall accept Claim 218 “AS IS”; the Company expressly disclaims any 

representation or warranty concerning Claim 218 or its convertibility to an 

instream water right. 

 

Nothing in this Section E is intended in any way to limit the Company’s use of 

water under Claim 218. 

 

III. The Company’s Protests to State Instream Water Right Applications 

 

Within 90 days of the sooner of: (1) assignment of the water rights or claims pursuant to Sections 

II.B through II.D of this Agreement; or (2) issuance of a final order in the Klamath Basin 

Adjudication pursuant to ORS 539.140 and 539.150 and completion of all appeals pertaining to 

the Company’s Claims 167 and 168, and the Company’s contests in Cases 282 and 286 of the 

Klamath Basin Adjudication, the Company agrees to withdraw with prejudice its protests to 

Instream Water Right Application Numbers 70094, 70812 and 70813. The withdrawal must be in 

writing in a form subject to the approval, not to be unreasonably withheld, of OWRD. 
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IV. Agency Reauthorization Costs 

 

Under ORS 543A.405, the Company, as applicant for reauthorization of a hydroelectric project, 

must pay all expenses related to the review and decision of the HART incurred by any state 

agency participating in the HART that are not otherwise covered by the reauthorization fee paid 

under ORS 543A.415. The Company’s application is for water rights reauthorization for the 

Klamath Project (HE 180, J.C. Boyle), located near Klamath Falls, Oregon. WRD, ODFW and 

DEQ will incur costs in connection with review of the Company’s reauthorization application 

and during participation in federal studies under the Settlement, which studies may also form a 

basis for the HART’s decision whether reauthorization and enlargement of the Company’s water 

rights are in the public interest. 

 

Pursuant to ORS 543A.405, the Company has requested an estimate of the anticipated costs to be 

incurred in processing and reviewing these applications. The costs to be paid by the Company 

under this Agreement and their estimate are attached to and incorporated into this Agreement as 

Appendix 1. For the period of September 1, 2009, through September 1, 2012, the HART 

estimates the costs for these activities to be : 
 

Estimated costs from September 1, 2009  

through September 1, 2012: $ 216,371.00 

(See Appendix 1) 
 

25% payment due upon signing: 

 
 

$ 54,093.00 
 

Under terms of this Agreement, the Company will make four payments of 25% each of the 

estimated costs of review according to the following schedule: The initial payment of 25% is to 

be made within 45 days of the signing of this Agreement, with the remaining three payments of 

25% each to be made on or before October 1, 2010, July 1, 2011, and January 30, 2012. 

Payment shall be made to: Oregon Water Resources Department, 725 Summer Street NE, Suite 

A, Salem, OR 97301. 

 

During the course of this Agreement, the Company will receive from HART, coordinated by the 

WRD, a quarterly report indicating cost reimbursement funds received under this Agreement and 

expenses charged against the project. The reports will be provided to the Company according to 

the regular report generation schedule of the HART. The report will display the revenue and 

expenses for each agency receiving funds under the Agreement. In addition, participating 

agencies will provide a quarterly status report to the Company that includes a summary of work 

performed. The Company may, at its discretion, request additional revenue and expense 

information from any agency receiving funds under this Agreement. If requested by the 

Company, agency parties to this Agreement will work with the Company to provide additional 

information concerning revenues and activities associated with charged expenses.  WRD will 

only provide additional information for project revenues and expenditures incurred by it and is 

not responsible, nor is it within its scope, to audit the expenditures of other agencies. If the 

HART quarterly reporting becomes more that six (6) months delinquent, the Company may 

withhold payments specified above until quarterly reporting is made current. 
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If the costs of evaluating the applications exceeds the estimate provided herein, the HART 

members receiving funds under this Agreement shall comply with the provisions of ORS 

543A.405(5). Additionally, if the total amount paid by the Company exceeds costs actually 

incurred by the agencies, the excess payment shall be refunded to the Company according to 

ORS 543A.405(5). 

 

Costs paid by the Company under this Agreement are in addition to any other fee required by 

applicable law, including but not limited to the annual fee established under ORS 543.088. The 

Company’s payment of costs under this Agreement does not create an obligation to pay the 

project-specific fee required under ORS 543.080 for agency oversight of measures included in 

the reauthorized water right, which fee shall be established in and payable under the reauthorized 

water right. 

 

V. Other Terms 

 

A. Reservations: Nothing in this Agreement is intended or shall be construed to 

affect or limit the authority or obligation of any Party to fulfill its constitutional, 

statutory, and regulatory responsibilities or comply with any judicial decision. 

Nothing in this Agreement shall be interpreted to require any Party to implement 

any action which is not authorized by applicable law or where sufficient funds 

have not been appropriated for that purpose. The Parties expressly reserve all 

rights not granted, recognized, or relinquished in this Agreement. 

 

B. No Argument, Admission, or Precedent: This Agreement shall not be offered for 

or against a Party as argument, admission, or precedent regarding any issue of fact 

or law in any mediation, arbitration, litigation, or other administrative or legal 

proceeding, except that this Agreement may be used in any future proceeding to 

interpret or enforce the terms of this Agreement, consistent with applicable law. 

This Agreement may also be used by any Party in litigation by or against non- 

Parties to implement or defend this Agreement. This section shall survive any 

termination of this Agreement. 

 

C. Successors and Assigns: This Agreement shall apply to, be binding on, and inure 

to the benefit of the Parties and their successors and assigns, unless otherwise 

specified in this Agreement. No assignment may take effect without the express 

written approval of the other Parties, which approval will not be unreasonably 

withheld. 

 

D. Amendment: This Agreement may be amended in writing by all Parties still in 

existence, including any successors or assigns. 

 

E. Dispute Resolution: The Parties agree to devote such resources as are needed and 

as can be reasonably provided to resolve any disputes arising under this 

Agreement expeditiously. Each Party shall bear its own costs for its participation 

in dispute resolution.  If a dispute cannot be timely resolved informally, the 

Parties may elect to use a neutral mediator. Mediation shall not occur if the 
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Parties do not unanimously agree on use of a mediator, choice of mediator, and 

allocation of costs. 

 

F. Remedies: This Agreement does not create a cause of action in contract for 

monetary damages for any alleged breach by any Party of this Agreement. The 

Parties reserve all other existing remedies. 

 

G. Entire Agreement: This Agreement contains the complete and exclusive 

agreement among the Parties with respect to the subject matter thereof, and 

supersedes all prior discussions, negotiations, representations, warranties, 

commitments, offers, agreements in principle, and other writings among the 

Parties, with respect to its subject matter. 

 

H. Severability: This Agreement is made on the understanding that each provision is 

a necessary part of the entire Agreement. However, if any provision of this 

Agreement is held by a regulatory agency or a court of competent jurisdiction to 

be invalid, illegal, or unenforceable: (i) the validity, legality, and enforceability of 

the remaining provisions of this Agreement are not affected or impaired in any 

way; and (ii) the Parties shall negotiate in good faith in an attempt to agree to 

another provision (instead of the provision held to be invalid, illegal, or 

unenforceable) that is valid, legal, and enforceable and carries out the Parties’ 

intention to the greatest lawful extent under this Agreement. 

 

I. Confidentiality: Disclosure of settlement communications pertaining to this 

Agreement shall be governed by the ”Agreement for Confidentiality of Settlement 

Communications and Negotiations Protocol Related to the Klamath Hydroelectric 

Project” dated December 3, 2008. 

 

J. Termination: This Agreement may be terminated at the sole discretion either of: 

(i) PacifiCorp, or (ii) WRD, DEQ, ODFW, and the HART collectively, in the 

event of termination of the Settlement. 

 

K. No Third Party Beneficiaries: This Agreement is not intended to and shall not 

confer any right or interest in the public, or any member thereof, or on any 

persons or entities that are not Parties hereto, as intended or expected third party 

beneficiaries hereof, and shall not authorize any non-Party to maintain a suit at 

law or equity based on a cause of action deriving from this Agreement. The 

duties, obligations, and responsibilities of the Parties with respect to third parties 

shall remain as imposed under applicable law. 

 

L. Elected Officials Not to Benefit: No Member of or Delegate to Congress, 

Resident Commissioner, or elected official shall personally benefit from this 

Agreement or from any benefit that may arise from it. 

 

M. No Partnership: Except as otherwise expressly set forth herein, nothing contained 

in this Agreement is intended or shall be construed to create an association, trust, 
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partnership, or joint venture, or impose any trust or partnership duty, obligation, 

or liability on any Party, or create an agency relationship between or among the 

Parties or between any Party and any employee of any other Party. 

 

N. Governing Law: This Agreement shall be governed by the laws of the State of 

Oregon.  Any reference in this Agreement to any applicable law shall be deemed 

to be a reference to a statute or regulation, or successor, in existence as of the date 

of the action in question. 

 

 

VI. Signatures 

 

PacifiCorp 
 

Date:    
 

 

by:    
 

Oregon Water Resources Department 
 

Date:    
 

 

by:    
 

Oregon Department of Environmental Quality 
 

Date:    
 

 

by:    
 

Oregon Department of Fish and Wildlife 
 

Date:    
 

 

by:    
 

 

Approved As To Legal Sufficiency in Accordance With ORS 291.047 
 

By:     

Jesse D. Ratcliffe 

Assistant Attorney General 

Oregon Department of Justice 

Date:   
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Appendix 1 
Tasks and Cost Estimate 

 

PacifiCorp Klamath Hydroelectric Project 
Oregon Water Resources Department 

 

September 1, 2009 through September 1, 2012 
 

PROJECT/NUMBER: Klamath HE 180, PC 34, PC 35, PC667Klamath/FERC #2082 
 

OWRD PROJECT PERSONNEL: Cost reimbursement primarily for a Natural Resource Specialist 4 (NRS-4) Limited oversight 
supervision provided by a Division Administrator. Administrative support provided by an Office Specialist 2 position. 

 

Facility Engineer- FE-3 

Salary Includes salary for 20% of an NRS-4 for first year and 10% for 

second and third years at $5985/mo 
$28,728.00 

Benefits (at 34% of base salary) Includes benefits for NRS-4 position at 34% $9,767.52 

Services & Supplies Includes training, facility rentals, telecommunications, printing 
& copying, and office supplies. 

$4,309.20 

Travel Includes hotel, meals, private vehicle mileage, and state motor 

pool rental vehicle fees 

$4,000.00 

Subtotal Sum of Salary, Benefits, Services, Supplies and Travel $46,804.72 

Agency Indirect (at 15% of Subtotal) Includes administrative support such as budget, personnel, 

accounting, and payroll services; data services; and 

management oversight. 

$7,020.71 

Attorney General's Fees  $15,036.00 

 Subtotal plus Overhead $68,861.43 
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ODEQ Cost Estimate for Klamath Hydroelectric Project Activities: September 2009 - September 2012 
 

1.1 Salaries Total 
 

1.2 NRS 4 
 

COMPONENT  Monthly (1.0 FTE)  Per Project 

Salary $  5,985 $  26,933 

Benefits $ 2,644 $ 11,899 

Services & Supplies $ 1,162 $ 5,230 

Agency Indirect $ 1,674 $ 7,533 

Program Indirect (LQ only) $ - $ - 

================= 
 
 
 
 
 
 
 
 
 
 
 

================= 
 
 
 
 
 
 
 
 
 
 
 

================= 

FTE Estimate: 0.125 

Period 3 Years 

 

 Total $ 11,466 $ 51,595  

1.2 Principle Executive Manager E (Step 9) FTE Estimate: 0.025  
  

COMPONENT 

 
Monthly (1.0 FTE) 

 
Per Project 

 

 Salary $ 7,585 $ 6,827  
 Benefits $ 3,351 $ 3,016  
 Services & Supplies $ 1,473 $ 1,326  
 Agency Indirect $ 2,122 $ 1,909  
 Program Indirect (LQ only) $ - $ -  

 
Total $ 14,531 $ 13,078 

 

1.3 Office Specialist 2 (Step 9) FTE Estimate: 0.025  
  

COMPONENT 

 
Monthly (1.0 FTE) 

 
Per Project 

 

 Salary $ 3,018 $ 2,716  
 Benefits $ 1,333 $ 1,200  
 Services & Supplies $ 586 $ 527  
 Agency Indirect $ 844 $ 760  
 Program Indirect (LQ only) $ - $ -  

 
Total $ 5,782 $ 5,203 

 

  
Subtotal SALARY: $69,875.82 $69,875.82 
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1 

1 

1 

2.0 Travel  

Destination Trips/Yr Mileage & Per Diem 

PDX 

Southern Oregon 

Northern California 

$300.75 $902.25 

$274.13 $822.38 

$658.00 $1,974.00 

================= 

Subtotal TRAVEL: $3,698.63 3,698.63 
 

3.0 Attorney General  

Per Year Per Project 

DOJ Costs 10,000.00 

================= 

Subtotal DOJ: $10,000.00 $10,000.00 

 
================= 

================= 

Grand TOTAL: 83,574.44 
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Lodging Meals 

 
Nights 
per trip 

Mileage 
per 
Trip Total Costs Destination 

Southern Oregon 

Portland 

Northern California (2 nights 
per) 

 

======== 

Total: $1,232.88 

 
 

0.485 
Mileage 
Rate 

 

 87 44 1 350 

 116 49 1 225 
 

114 
 

59 
 

2 
 

500 

 

$300.75 

$274.13 

 

$658.00 
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Salaries 

 
 

Salary & Benefit Schedule 
 
 

 
NRS4 Step 9 $5,985 

PEME Step 9 $7,585 

OS2 Step 9 $3,018 

 
Indirect Costs 

 

Benefits 0.4418 

S&S 0.1942 

Agency Indirect 0.2797 
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Appendix 1 
Tasks and Cost Estimate 

 

OREGON DEPARTMENT OF FISH AND WILDLIFE 
COST ESTIMATE 

 

PROJECT/NUMBER: Klamath, FERC# 2082 
ODFW PROJECT PERSONNEL: Cost reimbursement for the following personnel costs: Engineer, Water Rights Coordinator, District Fish 

Biologist, consulting, and AG assistance. Personnel not included in cost reimbursement agreement: High Desert Region Hydropower 
Biologist, regional staff, and program leaders. 

PERIOD OF AGREEMENT: September 1, 2009 through September 1, 2012 

 

Facility Engineer- FE-3 

Salary Includes salary for .5 months of a Facility Engineer $3,294 

Benefits (at 39.9% of base salary) Includes benefits for FE-3 position $1,315 

Services & Supplies Includes training, facility rentals, telecommunications, printing & copying, 

and office supplies. 
$494 

Travel Includes hotel, meals, private vehicle mileage, and vehicle rental fees $659 

Subtotal Sum of Salary, Benefits, Services, Supplies and Travel $5,762 

Agency Indirect (at 22.74% of Subtotal) Includes administrative support such as budget, personnel, accounting, and 

payroll services; data services; and management oversight. 
1,310 

Facility Engineer- FE-3 Total Subtotal plus indirect $7,072 

 
Water Rights Coordinator 

Salary Includes salary for .5 months of a WR Coordinator $3,139 

Benefits (at 40.84% of base salary) Includes benefits for FE-3 position $1,282 

Services & Supplies Includes training, facility rentals, telecommunications, printing & copying, 

and office supplies. 

$471 

Travel Includes hotel, meals, private vehicle mileage, and vehicle rental fees $628 

Subtotal Sum of Salary, Benefits, Services, Supplies and Travel $5,520 

Agency Indirect(at 22.74% of Subtotal) Includes administrative support such as budget, personnel, accounting, and 

payroll services; data services; and management oversight. 

1,255 

Water Rights Coordinator- Total Subtotal plus indirect $6,775 
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District Fish Biologist 

Salary Includes salary for 1.5 months of a NRS 3 District Biologist or 

assistant position 

$8,936 

Benefits (at 41.91% of base salary) Includes benefits for position $3,745 

Services & Supplies Includes training, facility rentals, telecommunications, printing & 

copying, and office supplies. 
$1,340 

Travel Includes hotel, meals, private vehicle mileage, and vehicle rental fees $1,787 

Subtotal Sum of Salary, Benefits, Services, Supplies and Travel $15,809 

Agency Indirect(at 22.74% of Subtotal) Includes administrative support such as budget, personnel, accounting, 

and payroll services; data services; and management oversight. 

$3,595 

District Fish Biologist Total Subtotal plus indirect $19,403 

   

Consulting Costs Attorney General legal assistance $10,000 

 regarding federal studies, NEPA, water rights, and HART  
 reauthorization (1/3 of $30,000)  

  

Private Consulting to review Study Results 

 

$15,000 

Consulting Costs Subtotal  $25,000 

Agency Indirect (at 22.74% of Subtotal)  $5,685 

Consulting Costs Total  $30,685 

 
Total Agency Specific Cost 

  
$63,935 
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EXHIBIT 2 

Sequence of Performance Chart—KHSA 

 

Action Actor Target Date 
Section 

Referenc

e 

Enactment of Oregon Legislation (SB 76) 
Oregon Legislature 

and Governor 
Passed and signed. 

2.3 

Release of Public Review Draft All Parties September 30, 2009 N/A 

Execution of Settlement All Parties February 18, 2010 8.2 

Execution of Water Right Agreement between 

PacifiCorp and State of Oregon 
PacifiCorp and OWRD February 18, 2010 

2.4.1 

PacifiCorp implement ICP Interim Measures 2-6 PacifiCorp Ongoing or upon Effective Date Appendix C 

PacifiCorp implement Non-ICP Measures 7 

(funding), 9, 11 (studies), 13, 17, 21 
PacifiCorp Upon Effective Date 

Appendix D 

Parties designate representative for IMIC 
Each party or category 

of parties 

Within 30 days of Effective Date of 

Settlement 

Appendix B 

Section 3.3 

Parties, except ODEQ, request to the California 

SWRCB and the ODEQ that permitting and 

environmental review for PacifiCorp's licensing 

activities be held in abeyance during the Interim 

Period 

 
All Parties except 

ODEQ 

 
Within 30 days of the Effective 

Date 

6.5 

PacifiCorp applies for leases authorizing occupancy 

of submerged and submersible lands by the J.C. 

Boyle Dam, J.C. Boyle Powerhouse, and Keno Dam 

 

PacifiCorp 
Within 60 days of Effective Date of 

Settlement 

2.5 

PacifiCorp and the Secretary enter into contract to 

permit entry onto PacifiCorp lands 
PacifiCorp and Interior 

Within 3 months of Effective Date 

of Settlement 

3.3.3 
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Action Actor Target Date 
Section 

Referenc

e 

PacifiCorp convene IMIC PacifiCorp Within 3 months of Effective Date 
Appendix B 

4.1 

PacifiCorp implement Non-ICP Interim Measures 7 

(impl.), 8 (planning) 
PacifiCorp Within 90 days of Effective Date 

Appendix D 

PacifiCorp files Economic Analysis and requests the 

Oregon PUC to establish customer surcharges 
PacifiCorp Within 30 days of Effective Date 

4.1.1.A, 7.3.9 

PacifiCorp files Economic Analysis and requests the 

California PUC to establish customer surcharge 
PacifiCorp Within 30 days of Effective Date 

4.1.1.B, 7.3.9 

Parties except ODEQ request California SWRCB 

and ODEQ to hold permitting and environmental 

review in abeyance during Interim Period 

 

Parties except ODEQ 
 

Within 30 days of Effective Date 
6.5 

Enactment of Federal legislation United States Congress 
Legislation to be proposed within 

90 days of Effective Date 

2.1.1.A 

Enactment of California Bond Measure 
California Legislature 

and Voters 

Passed in November 2009, to be 

voted on before March 31, 2012 

4.1.2.A 

Enactment of California CEQA Legislation 
California Legislature; 

Governor 

At the beginning of the next 

legislative session 

2.1.1.C 

States submit draft trustee instructions to PUCs 
States in consultation 

with Federal Parties 
Within 6 months of Effective Date 

4.2.4.A 

PacifiCorp implement Non-ICP Interim Measure 19 

(study) 
PacifiCorp Within 6 months of Effective Date 

Appendix D 

PacifiCorp and IMIC develop protocol regarding 

KBRA flows 

 

PacifiCorp and IMIC 
 

Within 9 months of Effective Date 
Appendix D 

Interim 

Measure 14 
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Action Actor Target Date 
Section 

Referenc

e 
PacifiCorp implement Non-ICP Interim Measure 14 PacifiCorp Upon OWRD approval Appendix D 

PacifiCorp submit TMDL Implementation Plans PacifiCorp Within 60 days of TMDL approval 6.3.2.A 

PacifiCorp implement Non-ICP Interim Measure 18 PacifiCorp Beginning in 2010 Appendix D 

PacifiCorp implement Non-ICP Interim Measure 12 PacifiCorp Before Sept.1, 2010 Appendix D 

PacifiCorp implement Non-ICP Interim Measure 10 PacifiCorp Within 1 year of Effective Date Appendix D 

PacifiCorp implement Non-ICP Interim Measure 15 PacifiCorp Beginning Feb.1, 2010 Appendix D 

PacifiCorp files Application for Partial Surrender of 

license to decommission East Side/West Side 

facilities 

 

PacifiCorp 
Within 6 months of enactment of 

federal legislation 

6.4.1.A 

Identify proposed transfer of Parcel B Lands PacifiCorp and States Before January 31, 2012 7.6.4.B 

 

Identification of non-federal DRE, if applicable 
Secretary of the 

Interior 

Prior to issuance of the Secretarial 

Determination and DRE 

designation 

3.3.4.E 

California and Oregon Concurrence with non- 

federal DRE-designate, if any 
California and Oregon Prior to Secretarial Determination 

3.3.5.A.iii 

Secretarial Determination and DRE designation 
Secretary of the 

Interior 
March 31, 2012 

3.2.5.A and 

3.3.5.A 

Release of Detailed Plan 
Secretary of the 

Interior 
On or before March 31, 2012 

3.3.2 

Oregon Concurrence with Affirmative 

Determination 

 

State of Oregon 
Within 60 days of publication of an 

Affirmative Determination in the 

Federal Register 

3.3.5.A 
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Action Actor Target Date 
Section 

Referenc

e 
California Concurrence with Affirmative 

Determination 

 

State of California 
Within 60 days of publication of an 

Affirmative Determination in the 

Federal Register 

3.3.5.A 

States submit draft revised trustee instructions to 

PUCs 

States in consultation 

with Federal Parties 

and DRE 

Within 3 months of States’ 

Concurrence on Affirmative 

Determination 

4.2.4.B 

PacifiCorp implement Non-ICP Interim Measure 8, 

11 
PacifiCorp Upon Affirmative Determination 

Appendix D 

PacifiCorp implement Non-ICP Interim Measure 19 PacifiCorp 
Within 6 months of Affirmative 

Determination 

Appendix D 

Parties Meet and Confer to establish schedule to 

implement Affirmative Determination and Detailed 

Plan and identify Value to Customers necessary to 

implement schedule 

 
All Parties 

 

Within 90 days of Affirmative 

Determination 

7.3.4 

 
DRE becomes Party to Settlement 

 
DRE 

Within 30 days of Notice from both 

States of their respective 

Concurrence with an Affirmative 

Determination 

7.1.3 

DRE and PacifiCorp enter into contract and permit 

of entry 
DRE and PacifiCorp After designation of a DRE 

Legislation 

DRE releases Definite Plan DRE 
Prior to applying for permits and 

authorizations for Facilities removal 

7.2 

 

Parties review the Definite Plan 

 

All Parties 
Within 60 days after the DRE 

provides Notice to the Parties of the 

completion of the Definite Plan 

7.2.1.B 
and 

2.1.4.C 
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Action Actor Target Date 
Section 

Referenc

e 
DRE provides Notice to Parties and FERC that 

Facilities Removal is ready to commence 
DRE 

 7.4.1 

PacifiCorp conveys Parcel B Lands PacifiCorp 
After DRE Notice that Facilities 

Removal is ready to commence 

7.6.4.D 

FERC issues Order approving transfer of the Iron 

Gate hatchery from PacifiCorp to CDFG 
FERC 

Within 60 days of transfer of Iron 

Gate Dam to DRE 

Legislation 

FERC resumes timely consideration of pending 

FERC licensing application for Fall Creek 

Development 

 

FERC 
Within 60 days of transfer of the 

Iron Gate Hatchery from PacifiCorp 

to CDFG 

Legislation 

 

PacifiCorp transfers title in the Facilities to the DRE 
 

PacifiCorp 
Per facility, upon receipt of DRE 

Notice that all permits and 

approvals have been obtained 

7.4.2 

Complete AIP for Keno transfer; complete Keno 

transfer agreement 
Interior and PacifiCorp June 11, 2011; March 31, 2012 

7.5.2 

PacifiCorp transfer Keno Development to the United 

States 
PacifiCorp At the time of transfer of J.C. Boyle 

7.5.2 

Commencement of Decommissioning PacifiCorp January 1, 2020 7.3.1 

Completion of Facilities Removal DRE December 31, 2020 7.3.1 

PacifiCorp assigns its hydroelectric water rights to 

OWRD for conversion to an instream water right 
PacifiCorp Per Exhibit 1 

7.6.5.A 

PacifiCorp submits a Revocation Request to 

California SWRCB and notification of intent to 

abandon its water rights 

 
PacifiCorp 

Within 90 days of completion of 

Facilities Removal at Copco No. 1, 

Copco No. 2 and Iron Gate 

Facilities 

7.6.5.B 

PacifiCorp implement Non-ICP Interim Measure 20 PacifiCorp After removal of Iron Gate Appendix D 

 

PacifiCorp ceases hatchery funding 
 

PacifiCorp 
8 years following 

Decommissioning of Iron Gate 

Dam 

7.6.6.A 
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Action Actor Target Date 
Section 

Referenc

e 
PacifiCorp, KWAPA, and UKWUA enter into 

Billing Services Offset Agreement(s) 

PacifiCorp, KWAPA, 

and UKWUA 
Timely 

5.2 

Notify PacifiCorp of desire to commence billing 

credits 
KWAPA / UKWUA 

120 days before desired 

commencement 

5.2.4 

Provide PacifiCorp with names and other pertinent 

information re eligible customers 
KWAPA / UKWUA 

90 days before commencement of 

bill crediting system 

5.2.4 

File for any necessary regulatory approval of tariffs 

implementing bill crediting 

 

PacifiCorp 
Within 30 days of receiving names 

and eligible customers and other 

pertinent information 

5.2.6 

Enter agreements and provide notification re federal 

power 

Interior, KWAPA, 

PacifiCorp 
Timely 

5.3 
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Data are projected in UTM Zone 10, NAD83, meters. 

 
PacifiCorp GIS collects data from a variety of government and 

private sources. PacifiCorp makes no warranty 

as to the accuracy, reliability, or completeness of these data 

for individual or aggregate use with other data. For complete 

validation, the source organization should be contacted or 

source documents consulted to verify the findings of this 

product. 
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LEGAL DESCRIPTIONS OF PACIFICORP PARCEL B PROPERTIES 

OREGON PARCELS 
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ORKL-0502 and 0503 
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(road easement granted to Klamath County, 1-26-68) 



 

ORKL-0509 

 

 



 

ORKL-0510-A 

 

 



 

 

 

 

less property sold to the International Paper Company (all or a portion of Lot 2, Section 

32, T39S, R7E, W.M. 

less property sold to Ernest and Judy Smith 9/4/87 (a portion located in the N1/2 of 

Section 32, T39S, R7E, W.M. lying south of State Highway 66 ) 

 

less property sold in Section 33 T39S, R7E, W.M. 

 

ORKL-0513 

 

 

ORKL-0516 

 



 

 

ORKL-0518 

 

less that part conveyed to Leo J. Brennan et al by deed dated February 7, 1967. 
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less that part conveyed to Leo J. Brennan et al by deed dated February 7, 1967. 
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(A=Lots 9 and 10 

B, C, D= Lot 8) 
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ORKL-0523-B 

 

 

 

ORKL-0524 

 

 

ORKL-0529 

 



 

Also parts of Government Lots 2 and l, the El/2 SWl/4, Government Lots 3 and 4 of Section 30 and the 

NWl/4 NEl/4 of Section 31,Townsmp 39 South, Range 7 East,Willamette Meridian, Klamath County, 

Oregon, more particularly described as follows: 

 

Beginning at the Northeast comer of said Section 30; thence South 0°08' West along the East line of 

said Section for a distance of 1812.82 feet to a point marked by a copper-nickel pipe, 5/8 inch in 

diameter and 40 inches in length set in a rock mound, said point being the truepoint of beginning of tms 

description; thence South 86°17' West for a distance of 0.92 feet to a point marked by an iron pipe 3/4 

inch in diameter,driven flush with the ground and designated WT 8, said iron pipe, as are all other iron 

pipes mentioned in tms description, being referenced by a copper-nickel pipe, 5/8 inch in diameter and 

40 inches in length,driven adjacent thereto until its top is 10 inches above the ground; thence North 

75°46 ' West for a distance of 460.81 feet to a point marked by an iron pipe, 3/4 inch in diameter,driven 

flush with the ground and designated as WT 7; thence South 72°24' West for a distance of 1183.71 feet 

to a point marked by an iron pipe, 3/4 inch in diameter, driven flush with the ground and designated WT 

6;thence North 75°06' West for a distance of 516.19 feet to a point marked by an iron pipe, 3/4 inch in 

diameter, driven flush with the ground and designated as WT 5; thence South 36°06' West for a distance 

of 1396.82 feet to a point marked by an iron pipe, 3/4 inch in diameter, and driven flush with the ground 

and designated WT 4; thence South 2°46 ' West for a distance of 1031.45 feet to a point marked by an 

iron pipe, 3/4 inch in diameter,driven flush with the ground and designated as WT 3; thence South 

41°00' East (at a distance of 1540.84 feet crossing the South line of said Section 30 at a poiot which is 

767.05 feet distant South 88°34' East from the South 1/4 comer thereof) for a distance of 1542.89 feet to 

a point marked by an iron pipe, 3/4 inch in diameter,driven flush with the ground and designated WT 2; 

thence South 39°59' East for a distance of 660.00 feet to a point marked by a copper-nickel pipe, 5/8 

inch in diameter and 40 inches in length,driven in the ground until its top is 10 inches above the ground; 

thence continuing South 39°59' East for a distance of 195 feet, more or Jess, to a point on the East line 

of the NW I /4 NE l/4 of said Section 31;thence North along said East line for a distance of 640 feet, 

more or less,to the Northeast comer of said NWl/4 NEl/4;thence East along the South line of said 

Section 30 to the Southeast comer of said Lot 4; thence Northerly along the Easterly line of said Lot 4, 

the Easterly line of said Lot 3 and the Southeasterly line of said Lot 2 to the Southwest comer of said 

Lot I ; thence Easterly along the South line of said Lot 1 to the Southeast comer thereof; thence North 

along the East line of said Section 30 to the true point of beginning. 
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ORKL-0539 I and II 

 

 
ORKL-0540 

 



 

ORKL-0541 

 

 

subject to road easement granted to Klamath County 1-26-68 

ORKL-0542 

 



 

CALIFORNIA PARCELS 

 

CASI-0009 

 

less property sold consisting of 31.85 acres of the SE ¼ of the SE ¼ lying south and east of the 

present reservoir. 

 

CASI-0011 

 

 

 

 

CASI-0020 

 

 

CASI-0021 

 

 



 

 
 

CASI-0024 

 

 



 

 

 



 

CASI-0025 

 

 

CAISI-0026 

 



 

 

 

 

 

LESS THE FOLLOWING: 

 

and subject to a telephone line easement to PT&T 9/28/81 and subject to a 30’ pipeline 

easement to the City of Yreka 8/30/68. 

 

 

CASI-0027 

 

 

and subject to a telephone line easement to PT&T 10/13/80 and a 20’ road 

easement to James Liskey. 



 

 

CASI-0028 

 

 

 

CASI-0030 

 

subject to a 20 road easement to H.J. Rhodes 6/12/64 

CASI-0031 

 

less the following sold to Rhodes and Roberts 4/13/64: 

the N ½ and the SW ¼ of Section 27, Township 48N, Range 5W, MDM. 



 

 

CASI-0032 

 

 

 

CASI-0033 

 

 

CASI-0034 

 



 

 

CASI-0035 

 

 

 

CASI-0036 

 

 

CASI-0038 

 

 

 

CASI-0039 

 

 



 

CASI-0040 

 

Those portions of the Southeast 1/4 of Section 29 and the Southwest 1/4 of Section 28, Township 

48 North Range 4 West, M.D.M., known as Siskiyou County, California Tax Lot 004050390; 

 

Those portions of the Northeast 1/4 of Section 29 and the Northwest 1/4 of Section 28, Township 

48 North Range 4 West, M.D.M., known as Siskiyou County, California Tax Lot 004050380; 

 

That portion of Section 28, Township 48 North Range 4 West, M.D.M., known as Siskiyou 

County, California Tax Lot 004050060; 

 

That portion of the Northwest 1/4 of Section 33, Township 48 North Range 4 West, M.D.M., 

known as Siskiyou County, California Tax Lot 004040010; 

 

That portion of the Southeast 1/4 of Section 21, Township 48 North Range 4 West, M.D.M., 

known as Siskiyou County, California Tax Lot 004360040; 

 

That portion of the South 1/2 of Section 27, Township 48 North Range 4 West, M.D.M., known 

as Siskiyou County, California Tax Lot 004300020; 

 

That portion of the North 1/2 of Section 34, Township 48 North Range 4 West, M.D.M., known 

as Siskiyou County, California Tax Lot 004040060; 

 

Those portions of Section 35 and Section 36, Township 48 North Range 4 West, M.D.M., known 

as Siskiyou County, California Tax Lot 004030070; 

 

CASI-0042 

 

 

 

CASI-0043 
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EXHIBIT 4 

Estimated Timeline—KHSA as Amended 

 

TARGET DATE ACTION ACTOR 

4/6/2016 2016 AIP Signatories and others execute Amended KHSA (“Amendment 

Effective Date”). 

2016 AIP Signatories 

By 5/6/2016 PacifiCorp files Amended KHSA with FERC; files expedited motion asking 

FERC to hold in abeyance relicensing proceeding for Project No. 2082. 

PacifiCorp 

Within 15 days of 

FERC’s relicensing 

abeyance order 

PacifiCorp withdraws pending 401 applications in Oregon and California. PacifiCorp 

By July 1, 2016 If FERC denies PacifiCorp’s motion to abate or fails to rule on the motion 

before July 1, 2016, PacifiCorp will ask the SWRCB and the ODEQ to abate 

401 certification and other environmental reviews related to PacifiCorp’s 

relicensing activities 

PacifiCorp 

4/2016–6/2016 DRE conducts due diligence review of Amended KHSA, draft funding 

agreements, and draft FERC filings. 

DRE 

6/15/2016 Oregon-DRE and California-DRE funding agreements executed. States, DRE 

On or around 7/1/2016 DRE executes Amended KHSA. DRE 

On or around 7/1/2016 File FERC application for license transfer. PacifiCorp, DRE 

On or around 7/1/2016 DRE and PacifiCorp will enter into an operation and maintenance agreement PacifiCorp, DRE 

On or around 7/1/2016 File FERC application for surrender and decommissioning, retaining 2020 target 

date for removal. 

DRE 

On or around 7/1/2016 File applications for 401 certifications regarding decommissioning with 

California Water Resources Control Board and Oregon Department of 

Environmental Quality. 

DRE 
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TARGET DATE ACTION ACTOR 

7/2016–1/2017 DRE develops and files non-FERC regulatory permits, including: 

 404 application for Facilities Removal with U.S. Army Corps, biological 
assessments for associated ESA Section 7 consultations, and associated 

Section 106 historic preservation reviews 

 402 construction storm water permit applications 

 Oregon removal-fill permit with Oregon Department of State Lands 

 Other regulatory approvals as necessary 

DRE, with technical 

assistance from Federal 

Parties, States, and 

PacifiCorp 

By 12/31/19 FERC approves license transfer. FERC 

By 12/31/2019 FERC approves decommissioning and surrender. FERC 

1/1/2020 DRE begins Facilities Removal in accordance with Definite Plan. DRE 
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2597399.13 041851  CTR 

As amended through September 26, 2019 

Effective August 1, 2016 

 

 

BYLAWS 
OF 

KLAMATH RIVER RENEWAL CORPORATION 

 

ARTICLE I 
NAME, PURPOSE AND PRINCIPAL OFFICE 

Section 1.1. Name.  The name of the Corporation shall be: KLAMATH RIVER 
RENEWAL CORPORATION (the “Corporation”). 

Section 1.2. Purposes.  The charitable purposes of the Corporation shall be as set forth 
in its Articles of Incorporation, related to the implementation of the Klamath Hydroelectric 
Settlement Agreement, as amended (hereafter, “KHSA”). 

Section 1.3. Principal Office.  The principal office of the Corporation for the transaction 
of business may be established at any place or places within or without the State of California.  
The principal office may be changed from time to time by the Board of Directors (the “Board”).  

ARTICLE II 
MEMBERSHIP 

Section 2.1. Members.  The Corporation shall have no members.  Any action which 
would otherwise require the approval of members shall require only the approval of the Board.  
All rights which would otherwise vest in the members shall vest in the Board. 

ARTICLE III 
BOARD OF DIRECTORS 

Section 3.1. Management by Board.  The affairs of the Corporation shall be managed by 
its Board of Directors, which may exercise all powers of the Corporation and do all lawful acts 
and things necessary or appropriate to carry out the purposes of the Corporation, subject to any 
limitations set forth in the Articles of Incorporation, these Bylaws or relevant provisions of the 
California Nonprofit Public Benefit Corporation Law.  The Board may delegate the management 
of the activities of the Corporation to any person or persons, a management company, or 
committees, however composed, provided that the activities and affairs of the Corporation shall 
be managed and all corporate powers shall be exercised under the ultimate direction of the Board.    
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Section 3.2. Number of Directors.   

(a) The Board shall have at least one and no more than two directors until July 
15, 2016.   One initial director shall be appointed by the Governor of Oregon, or the Oregon 
Governor’s designee, and one director shall be appointed by the Governor of California, or the 
California Governor’s designee.  The period of time prior to July 15, 2016 is referred to as the 
“Initial Directors Period.” 

(b) After the Initial Directors Period, the Board shall have at least two and no 
more than 15 directors comprised of the following: the two initial directors; four additional 
directors appointed by the Governor of California or the California Governor’s designee; three 
additional directors appointed by the Governor of Oregon or the Oregon Governor’s designee, one 
director appointed by the  Karuk Tribe; one director appointed by the Yurok Tribe; one director 
appointed by the Klamath Tribes; two directors appointed by the entities listed in part A of Exhibit 
1; and one director appointed by the entities listed in Part B of Exhibit 1; provided that, only parties 
to the KHSA may participate in the foregoing appointment authority.  An appointing authority 
may also appoint up to two alternate directors, each of whom shall have the same rights as the 
director, except that an alternate director (i) may be counted for the purpose of quorum, and may 
vote, in a meeting of the Board or of a committee on which the director serves as a member, only 
in the absence of the director; and (ii) may not serve as a member, or vote in the meetings, of the 
Executive Committee.  Under item (i), only one alternate may vote at a meeting attended by both 
alternates, such alternate to be confirmed by the chair at the start of the meeting. Appointing 
authorities shall make their appointments by providing written notice of the appointment and its 
effective date, in advance, to the Board.  In the case of the appointments by the entities in Exhibit 
1, the respective notices of appointment shall be executed on behalf of a majority of the entities 
appearing in part A of Exhibit 1, and on behalf of both of the entities appearing in Part B of Exhibit 
2.  

Section 3.3. Selection and Term of Office.  Unless earlier removed as provided 
hereunder, each director shall hold office for six years and shall serve until a successor has been 
appointed, except as provided in Sections 3.4 and 3.5.  Upon the expiration of the term of any 
director, that director’s successor shall be appointed in the same manner as that director whose 
term expired.  There shall be no limits on the number of consecutive full or partial terms a director 
may serve on the Board.  The Board may provide for staggered terms by resolution. 

Section 3.4. Vacancies.   

(a) Subject to the provisions of Section 5226 of the California Nonprofit 
Corporation Law, any director may resign by giving written notice to the Secretary and to the 
entity that appointed the director, which resignation shall be effective upon the Secretary’s receipt 
thereof, unless the notice specifies a later time for the effectiveness of such resignation.  Promptly 
after receiving any notice of resignation by a director, the Secretary shall notify the Board and the 
appointing authority that appointed the resigning director.  If the resignation is effective at a future 
time, a successor may be selected before such time, to take office when the resignation becomes 
effective.  If the Secretary is the resigning director then the notice of resignation notice shall go to 
the President, who shall provide the foregoing notices to the Board and the appointing authority. 
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(b) Each vacancy in the Board shall be filled in the same manner as the director 
whose office is vacant was selected.  Each director so selected shall hold office until the expiration 
of the term of the replaced director and until a successor has been selected and qualified, except 
for directors removed pursuant to Section 3.5 of this Article III, whose terms shall expire upon 
removal. 

(c) A vacancy or vacancies in the Board shall be deemed to exist in case of the 
death, resignation, or removal of any director, or if the authorized number of directors is increased.   

Section 3.5. Removal.   

(a) The Board may by resolution declare vacant the office of a director who has 
been declared of unsound mind by an order of court, or convicted of a felony, or found by final 
order or judgment of any court to have breached a duty arising under Article 3 of Chapter 2 of Part 
2 of the California Nonprofit Corporation Law. 

(b) A director may be removed for cause by a majority vote of the directors 
then in office.  Such cause shall be at the sole discretion of the Board.   

(c) A director may be removed at any time by the appointing authority for that 
director, in its sole discretion, by notice to the Secretary that meets the requirements for an 
appointment notice under Section 3.2(b).     

Section 3.6. Place of Meetings.  Meetings of the Board may be held at any place within 
or outside the State of California that has been designated from time to time by resolution of the 
Board.  In the absence of such designation, regular meetings shall be held at the principal office of 
the Corporation. 

Section 3.7. Annual Meetings.  The Board shall hold an annual meeting for the purpose 
of organization, selection of officers and the transaction of other business. 

Section 3.8. Other Regular Meetings.  Other regular meetings of the Board shall be held 
on such dates and at such times as may be fixed by the Board.   

Section 3.9. Special Meetings.  Special meetings of the Board for any purpose or 
purposes may be called at any time by the President of the Board or at the request of not less than 
by 25% of the directors then in office.  The Board shall adopt policies relating to holding 
informational meetings that are open to the public at least once each year. 

Section 3.10. Notice.   

(a) Notice of the time, place and agenda for a regular meeting of the Board shall 
be provided to each member of the Board at least seven (7) calendar days before the date of such 
meeting by telephone, including a voice messaging system or other system of technology designed 
to record and communicate messages, facsimile, U.S. mail, hand-delivery, electronic mail, or other 
electronic means.  Notice of the time, place and agenda for a special meeting of the Board shall be 
provided to each member of the Board with at least four (4) days' notice by first-class mail or 48 
hours' notice given personally or by telephone, including a voice messaging system or other system 
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of technology designed to record and communicate messages, facsimile, electronic mail, or other 
electronic means.  Any such notice shall be addressed or delivered to each director at such 
director's address as it is shown upon the records of the Corporation by the director for purposes 
of notice or, if such address is not shown on such records or is not readily ascertainable, at the 
place in which the meetings of the directors are regularly held. 

(b) Notice by mail shall be deemed to have been given at the time a written 
notice is deposited in the United States mails, postage prepaid.  Any other written notice shall be 
deemed to have been given at the time it is personally delivered to the recipient or is delivered to 
a common carrier for transmission, or actually transmitted by the person giving the notice by 
electronic means, to the recipient.  Oral notice shall be deemed to have been given at the time it is 
communicated, in person or by telephone or wireless, to the recipient or to a person at the office 
of the recipient who the person giving the notice has reason to believe will promptly communicate 
it to the receiver.  The notice shall signify the time and place of the special meeting and the business 
to be transacted. 

Section 3.11. Quorum.  Presence of a majority of the number of directors then in office at 
a meeting of the Board constitutes a quorum for the transaction of business, except as otherwise 
provided in these Bylaws.  During the Initial Directors Period the presence of the first director 
appointed shall constitute a quorum. 

Section 3.12. Conduct of Meeting.  The President or, in the President’s absence, the Vice 
President, shall preside.  If neither the President nor a Vice President is present at a meeting then 
such meeting shall be chaired by a director selected by a majority of the directors present.  

Section 3.13. Participation in Meetings by Conference Telephone.  Members of the Board 
may participate in a meeting through use of conference telephone or similar communications 
equipment, so long as all members participating in such meeting can hear one another.  Any 
director so participating shall be deemed to be present in person at such meeting. 

Section 3.14. Waiver of Notice.  Notice of a meeting need not be given to any director 
who signs a waiver of notice or a written consent to holding the meeting or an approval of the 
minutes thereof, whether before or after the meeting, or who attends the meeting, without 
protesting, prior thereto or at its commencement, the lack of notice to such director.  All such 
waivers, consents, and approvals shall be filed with the corporate records or made a part of the 
minutes of the meeting. 

Section 3.15. Adjournment.  A majority of the directors present, whether or not 
constituting a quorum, may adjourn any meeting to another time and place.  If the meeting is 
adjourned for 24 hours or less, notice of the time and place of holding an adjourned meeting need 
not be given to absent directors if the time and place is fixed at the meeting adjourned.  If the 
meeting is adjourned for more than 24 hours, notice of any adjournment to another time or place 
shall be given prior to the time of the adjourned meeting to the directors who were not present at 
the time of the adjournment. 

Section 3.16. Action Without Meeting.  Any action required or permitted to be taken by 
the Board may be taken without a meeting if all members of the Board, individually or collectively, 
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consent in writing to that action.  Such action by written consent shall have the same force and 
effect as a unanimous vote of the Board.  Such written consent or consents shall be filed with the 
minutes of the proceedings of the Board. 

Section 3.17. Rights of Inspection.  Every director shall have the absolute right at any 
reasonable time to inspect and copy all books, records, and documents of every kind and to inspect 
the physical properties of the Corporation of which such person is a director. 

Section 3.18. Fees and Compensation.  Directors shall not be compensated for their 
services but may receive reimbursement for expenses reasonably incurred in performance of duties 
as may be fixed or determined by the Board. 

ARTICLE IV 
COMMITTEES 

Section 4.1. Executive Committee.   

(a) The Board may designate an Executive Committee.  The Executive 
Committee shall be charged with the general supervision of the Corporation’s activities, policies, 
financial resources and investments.  The Executive Committee shall have and exercise all of the 
powers of the Board during the interim between meetings of the Board except to amend the Articles 
of Incorporation or Bylaws or to convey real property of the Corporation.  

(b) The Executive Committee shall be comprised of the officers designated 
pursuant to Section 5.1 and at least one director who is not an officer.  Non-officer members of the 
Executive Committee shall be appointed by the Board. 

(c) The Executive Committee shall meet at least monthly.  The regular 
meetings of the Executive Committee shall be scheduled by the President.  In special cases or 
emergencies the President may convene a meeting of the Executive Committee upon such notice 
as is reasonably available and necessary to advise the members of the Executive Committee. 

(d) The Minutes of the Executive Committee shall be provided to the Board 
prior to the next Board meeting. 

Section 4.2. Audit Committee.  The Board shall appoint an audit committee who shall act 
pursuant to procedures adopted by the Board from time to time. 

Section 4.3. Advisory Council.  The Board may, in its sole discretion, appoint an 
Advisory Council to advise the Board in such of its activities as the Board may from time to time 
determine.  The Advisory Council shall consist of such persons, and such number of persons, as 
the Board shall appoint from time to time in its sole discretion to provide advice and reflect the 
views of communities, groups and other interests that may be affected by or interested in the 
activities of the Corporation, provided that if the Board elects to establish an Advisory Council it 
shall invite each of the U.S. Department of Interior, the U.S. Department of Commerce, the Oregon 
Department of Fish and Wildlife, the California Department of Fish and Wildlife, the Oregon 
Governor’s Natural Resources Office, and the California Natural Resources Agency (collectively 
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the “permanent Advisory Council members”) to designate a representative to serve on the 
Advisory Council.  The Board shall have the right, with or without cause and at any time, to add a 
member to or remove a member from the Advisory Council, except that the Board shall not remove 
a representative of a permanent Advisory Council member without cause.  The Advisory Council 
shall meet at such time(s) as are determined by the Board.  The Board shall call a meeting of the 
Advisory Council if (i) one-third or more of the Advisory Council’s members make a request to 
the President for such a meeting, or (ii) the representative of any permanent Advisory Council 
member makes such a request.  The Board shall send a representative to meetings of the Advisory 
Council, or may, in its discretion, meet directly with the Advisory Council.  The Advisory Council 
shall make recommendations to the Board on matters referred to the Advisory Council by the 
Board, and may make recommendations on matters that the Advisory Council determines are 
relevant to the Corporation’s activities.  Individual members of the Advisory Council may decline 
to participate in particular recommendations of the Advisory Council.  The designated 
representatives of the permanent Advisory Council members shall be given notice of each meeting 
of the Board in accordance with Section 3.10 hereunder, and shall be invited to attend each such 
meeting unless it is to be held in executive session. 

Section 4.4. Other Committees.  Other standing or temporary committees may be 
established from time to time by the Board.  These committees' membership may consist of directors 
only, both directors and non-directors, or non-directors only (each, a "Board Committee").  Except for 
the Executive Committee, Board Committees have no legal authority to act for the Corporation except 
and to the extent that the Board authorizes a Board Committee or member thereof to take a specific 
action on behalf of the Board. Board Committees shall report their findings and recommendations to 
the Executive Committee and the Board. 

Section 4.5. Acts of a Board Committee.  Each Board Committee shall act pursuant to 
procedures adopted by the Board; provided, however, that when the Board has by resolution authorized 
a Board Committee to take a specific action on behalf of the Board, such Board Committee shall follow 
the same decision-making procedures adopted by the Board for acts of the full Board or any other 
decision-making procedures adopted by the Board for such committee. 

Section 4.6. Fees and Compensation.  Members of Board Committees may receive 
reasonable compensation of up to an amount to be determined by the Board.  Reimbursement for 
expenses incurred in performance of duties may be fixed or determined by the Board. 

ARTICLE V 
OFFICERS, EMPLOYEES AND AGENTS OF THE CORPORATION 

Section 5.1. Officers.  The officers of the Corporation shall be a President, a Vice 
President, a Secretary, and a Treasurer, each of whom shall be a director.  Any number of such 
offices may be held by the same person, except as provided in the Articles or in these Bylaws and 
except that, other than during the Initial Directors Period, neither the Secretary nor the Treasurer 
may serve concurrently as the President of the Board. 

Section 5.2. Election.  The officers of the Corporation shall be elected annually by a 
majority of the directors then in office, and each shall serve at the pleasure of the Board. 
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Section 5.3. Subordinate Officers.  The Board may appoint, by a majority vote of the 
directors then in office, such additional officers, who need not be directors, as the business of the 
Corporation may require, each of whom shall have the title, hold office for the period, have the 
authority, and perform the duties specified in the Bylaws or determined from time to time by the 
Board. 

Section 5.4. Removal and Resignation.   

(a) Any officer may be removed from such office, with or without cause, at any 
time, by a majority vote of the directors then in office.  The officer in question, if a director, shall 
not be included when determining the quantity of votes required for a majority vote.   

(b) Any officer may resign at any time by giving written notice to the Board.  
Any resignation shall take effect at the date of the receipt of that notice or at any later time specified 
in that notice; and, unless otherwise specified in that notice, the acceptance of the resignation shall 
not be necessary to make it effective. 

Section 5.5. Vacancies.  A vacancy in any office because of death, resignation, removal, 
disqualification, or any other cause shall be filled only in the manner prescribed in these Bylaws 
for regular election or appointment to that office, provided that such vacancies shall be filled as 
they occur and not on an annual basis. 

Section 5.6. Employees and Other Agents.  The Board may from time to time appoint 
such employees and other agents as it shall deem necessary, each of whom shall hold office at the 
pleasure of the Board, and shall have such authority and perform such duties and receive such 
compensation, if any, as the Board may from time to time determine.  To the fullest extent allowed 
by law, the Board may delegate to any employee or agent any powers possessed by the Board and 
may prescribe their respective title, terms of office, authorities and duties.  

Section 5.7. President.  Subject to the control of the Board, the President shall supervise  
the Corporation's activities, affairs, and officers.  Subject to Section 3.12, the President shall 
preside at all Board meetings.  The President shall have such other powers and duties as the Board 
or the Bylaws may prescribe. 

Section 5.8. Vice President.  In the absence or disability of the President, the Vice 
President shall perform all the duties of the President, and when so acting shall have all the powers 
of, and be subject to all the restrictions upon, the President.  The Vice President shall have such 
other powers and perform such other duties as from time to time may be prescribed for the Vice 
President by the Board or by the Bylaws. 

Section 5.9. Secretary.  The Secretary shall attend to the following: 

(a) Book of minutes.  The Secretary shall keep or cause to be kept, at the 
principal executive office or such other place as the Board may direct, a book of minutes of all 
meetings and actions of directors and Board Committees, with the time and place of holding, 
whether regular or special, and, if special, how authorized, the notice given, the names of those 
present at such meetings and the proceedings of such meetings. 
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(b) Notices, seal and other duties.  The Secretary shall give, or cause to be 
given, notice of all meetings of the Board required by the Bylaws to be given.  The Secretary shall 
keep the seal of the Corporation in safe custody.  The Secretary shall have such other powers and 
perform such other duties as may be prescribed by the Board or the Bylaws. 

Section 5.10. Treasurer. The Treasurer shall attend to the following: 

(a) Books of account. The Treasurer shall keep and maintain, or cause to be 
kept and maintained, adequate and correct books and records of accounts of the properties and 
business transactions of the Corporation, including accounts of its assets, liabilities, receipts, 
disbursements, gains, losses, capital, retained earnings, and other matters customarily included in 
financial statements. The books of account shall be open to inspection by any director at all 
reasonable times. 

(b) Deposit and disbursement of money and valuables.  The Treasurer shall 
deposit all money and other valuables in the name and to the credit of the Corporation with such 
depositories as may be designated by the Board; shall disburse the funds of the Corporation as may 
be ordered by the Board; shall render to the directors, whenever they request it, an account of all 
transactions as Treasurer and of the financial condition of the Corporation; and shall have such 
other powers and perform such other duties as may be prescribed by the Board or the Bylaws. 

Section 5.11. Compensation.  Officers shall not be compensated for their services but may 
receive reimbursement for expenses incurred in the performance of their duties as may be fixed or 
determined by the Board. 

ARTICLE VI 
EXPENDITURES 

Section 6.1. Corporation Expenditures.  The Board shall adopt appropriate financial and 
accounting procedures for its expenditures, including criteria for reimbursement of expenditures 
by committee members or any director for the costs of outside experts, consultants or advisors 
involved in implementing the KHSA or any other purpose of the Corporation, or for costs charged 
by a governmental entity with authority over any applications to dispose of property pursuant to 
Section 851 of the California Public Utilities Code (“Section 851”) or the resulting transactions. 

ARTICLE VII 
RECORDS AND REPORTS 

Section 7.1. Corporate Records. The Corporation shall keep: 

(a) Adequate and correct books and records of accounts; 

(b) Written minutes of the proceedings of its Board and Board Committees; and 

(c) The original or a copy of the Articles and Bylaws, as amended, to date.  
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Section 7.2. Annual Report. 

(a) Financial statements shall be prepared as soon as reasonably practicable 
after the close of the fiscal year.  The financial statements shall contain in appropriate detail the 
following: 

(1) The assets and liabilities, including trust funds, of the Corporation 
as of the end of the fiscal year; 

(2) The principal changes in assets and liabilities, including trust funds, 
during the fiscal year; 

(3) The revenue or receipts of this Corporation, both unrestricted and 
restricted to particular purposes, for the fiscal year; 

(4) The expenses or disbursements of the Corporation, for both general 
and restricted purposes during the fiscal year; 

(5) Any transaction during the previous fiscal year to which the 
Corporation or a subsidiary was a party and in which any directors or officers of the 
Corporation or subsidiary had or has a direct or indirect material financial interest.  The 
report must disclose the names of the interested persons involved in such transaction, 
stating such person's relationship to the Corporation, the nature of such person's interest in 
the transaction and, where practicable, the amount of such interest; and 

(6) The amount and circumstances of any indemnification or advances 
paid during the fiscal year to any officer or director of the Corporation. 

(b) Such financial statements shall be accompanied by any report thereon of 
independent accountants, or, if there is no such report, the certificate of an authorized officer of 
the Corporation that such statements were prepared without audit from the books and records of 
the Corporation. 

(c) To the extent required by law, a report including the financial statements 
prescribed above shall be furnished annually to all directors of the Corporation. 

ARTICLE VIII 
OTHER PROVISIONS 

Section 8.1. Endorsement of Documents; Contracts.  Subject to the provisions of 
applicable law, any note, mortgage, evidence of indebtedness, contract, conveyance, or other 
instrument in writing and any assignment or endorsement thereof executed or entered into between 
the Corporation and any other person, when signed by the President, the Treasurer, or such other 
officer as is delegated such authority by the Board, shall be valid and binding on the Corporation 
in the absence of actual knowledge on the part of the other person that the signing officers had no 
authority to execute the same.  Any such instruments may be signed by any other person or persons 
and in such manner as from time to time shall be determined by the Board, and, unless so 
authorized by the Board, no agent or employee shall have any power or authority to bind the 
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Corporation by any contract or engagement or to pledge its credit or to render it liable for any 
purpose or amount.  The Corporation is under no obligation to enter into contracts for goods and 
services with any individual or other entity that may have created or sponsored it. 

Section 8.2. Construction and Definitions.  Unless the context otherwise requires, the 
general provisions, rules of construction, and definitions contained in the General Provisions of 
the California Nonprofit Corporation Law and in the California Nonprofit Public Benefit 
Corporation Law shall govern the construction of these Bylaws. 

Section 8.3. Amendments.  These Bylaws may be amended or repealed or new Bylaws 
adopted by a majority vote of the directors then in office, provided that the Bylaws may not be 
amended in such a way to cause the corporation to lose its status as a corporation which is exempt 
from federal income taxation as an organization described in Section 501(c)(3) of the Code.   

Section 8.4. Fiscal Year.  The fiscal year of the Corporation shall be determined by 
resolution of the Board. 

Section 8.5. Corporate Seal.  The Corporation may have a seal which shall be specified 
by resolution of the Board. 

ARTICLE IX 
DEDICATION OF ASSETS 

The property of the Corporation is irrevocably dedicated to charitable and public purposes 
and no part of the net earnings or assets of the Corporation shall inure to the benefit of (or be 
distributable to) any director or officer of the Corporation or other private person, except that the 
Corporation shall be authorized and empowered to pay reasonable compensation for services 
rendered and to make payments and distributions in furtherance of its charitable and public 
purposes.  Upon any dissolution of the Corporation, the disposition of any assets that originated as 
public funds shall, to the extent permitted under applicable law, including Section 501(c)(3) of the 
Internal Revenue Code or any corresponding section of any future federal tax code, be governed 
by the agreement which disbursed such funds to the Corporation. 

ARTICLE X 
LIABILITY: INDEMNIFICATION 

Section 10.1. Directors, Agents, and appointing entity.  The Corporation is solely liable 
for all its debts and obligations.  The individual property of the directors, officers, employees, or 
agents of the Corporation, and the entities that appointed the directors, shall not be held liable for 
the debts or obligations of the Corporation. 

Section 10.2. Indemnification of Directors and Officers.  To the fullest extent permitted 
by law, the Corporation shall in all cases indemnify any existing or former director or officer of 
the Corporation who was or is a party (or is threatened to be made a party) to any threatened or 
pending action, suit, or other proceeding by reason of the fact that he or she is or was a director or 
officer of the Corporation, or by reason of his or her conduct in any such capacity, against expenses 
(including, without limitation, costs of investigation and attorneys’ fees, judgments, fines, 
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penalties, and amounts paid in settlement) actually and reasonably incurred by him or her in 
connection with such proceeding. 

Section 10.3. Indemnification of Employees and Agents.  The Corporation may 
indemnify any other person who was or is a party (or is threatened to be made a party) to any 
threatened or pending action, suit, or other proceeding by reason of the fact that he or she is or was 
an employee or agent of the Corporation (or is or was serving at the request of the Corporation as 
a director, officer, trustee, employee, partner, fiduciary, or agent of another entity), or by reason 
of his or her conduct in any such capacity, against expenses actually and reasonably incurred by 
him or her in connection with such proceeding.  Such indemnification shall be subject to any 
restrictions imposed by applicable law or by the Board in its discretion. 

Section 10.4. Advance Payment of Expenses.  In its discretion the Board may, to the 
extent permitted by applicable law and on such conditions as it deems appropriate, authorize the 
Corporation to pay or reimburse costs of investigation, attorneys’ fees, and other expenses incurred 
by a person entitled to reimbursement under this Article, even in advance of the final disposition 
of the proceeding in question. 

Section 10.5. Nonexclusive Remedy;  Benefit.  The rights provided by this Article shall 
not be deemed exclusive of any other right of indemnification or payment provided by contract, 
the Articles, vote of directors, or otherwise.  Any right of indemnity or payment arising under this 
Article shall continue as to a person who has ceased to hold the office or position in which such 
right arose; shall inure to the benefit of his or her heirs, executors, and administrators; and shall 
survive any subsequent amendment of this Article. 

Section 10.6. Insurance.  The Corporation may, at the discretion of the Board, purchase 
and maintain insurance on behalf of the persons described in Sections 10.2 and 10.3 against any 
liability asserted against such person and incurred by such person in any such capacity, or arising 
out of his or her status as such, whether or not the Corporation would have the power to indemnify 
such person under the laws of the State of California. 

ARTICLE XI 
CONFLICTS OF INTEREST 

Section 11.1. Fiduciary Obligation.  In conducting the affairs of the Corporation, each 
director shall owe a fiduciary obligation exclusively to the Corporation, and not to any other person 
or entity, including the entity that appointed such director to the Board of the Corporation. 

Section 11.2. Statement of Potential Conflicts.  Prior to taking his or her position on the 
Board, and annually thereafter, each director shall submit in writing to the President of the Board 
a list of all businesses and other organizations of which he or she is an officer, director, trustee, 
member, owner (either as a sole proprietor or a partner), a shareholder (other than a de minimis 
ownership interest), employee or agent with which the Corporation has, or might be expected to 
have, a relationship or a transaction in which the director might have an interest conflicting with 
the fiduciary obligation stated in Section 11.1.  The statements shall be made available to all 
directors.  
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Section 11.3. Conduct of Meetings of the Board of Directors When a Conflict Exists.  At 
such time as any matter comes before the Board which involves or may involve a conflict of 
interest, the affected director shall make known the potential conflict, whether disclosed by his or 
her written statement or not.  Such director shall answer any questions that might be asked of him 
or her and shall disclose all material facts.  At the request of the President, or the request of the 
Vice-President if the director with a conflict is the President, such director shall withdraw from 
the meeting for so long as the matter shall continue under discussion.  If by withdrawing there is 
no longer a quorum, consideration of the matter shall be rescheduled until such time when there is 
a quorum despite the withdrawn director.   

Section 11.4. Effect of Conflict.  A director may be interested, directly or indirectly, in 
any contract, transaction or act relating to or incidental to the operations conducted by the 
Corporation, and may freely make contracts, enter into transactions, or otherwise act for or on 
behalf of the Corporation in such matters; provided that (i) the direct or indirect interest of the 
director in the proposed contract, transaction or act shall first be disclosed to and approved by the 
Board, (ii) any director directly or indirectly interested in the contract, transaction or act shall 
refrain from voting on the matter, and (iii) no contract, transaction or act shall be entered into or 
taken on behalf of the Corporation if such contract, transaction or act would jeopardize the 
Corporation’s tax-exempt status under Section 501(c)(3) of the Code. 

* * * * * 
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EXHIBIT 1 
 
 

A. The following entities may appoint two directors as provided in Section 3.2(b) of the 
Bylaws. 

 
American Rivers  
California Trout 
Klamath Riverkeeper  
Northern California Council, Federation of Fly Fishers 
Salmon River Restoration Council 
Sustainable Northwest  
Trout Unlimited 
 

B. The following entities may appoint one director as provided in Section 3.2(b) of the 
Bylaws. 
 
Institute for Fisheries Resources  
Pacific Coast Federation of Fishermen’s Associations  
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EXECUTIVE SUMMARY 

 This report identifies the major risks associated with the removal of several dams in the 
Klamath River and site restoration in the Klamath Basin, and assesses the commercial 
mechanisms available to mitigate such risks.  Based on the analysis contained in this report, we 
believe it is reasonable to draw the following conclusions: 
 
 (1) It is likely that the parties will negotiate and execute a series of agreements 
containing the terms and conditions under which the dam removal and site restoration will be 
carried out, including an agreement governing the funding of the dam removal and site 
restoration, an agreement transferring ownership from PacifiCorp to the new owner prior to 
commencement of the dam removal and site restoration, and an agreement between the new 
owner and a contractor governing the physical work related to the dam removal and site 
restoration. 
 
 (2) The dam removal and site restoration agreement may be procured on an 
integrated project delivery basis.  Integrated project delivery contracting (a competitive proposal 
and qualifications-based procurement process which establishes a single point of accountability 
and transfers, price, performance and schedule risk to the contractor performing the work absent 
certain defined circumstances) is likely to produce the least cost, least risk dam removal and site 
restoration agreement. 
 
 (3)  The Klamath Hydroelectric Settlement Agreement provides for $450 million in 
funding for the dam removal and site restoration.  The broad definition of the dam removal and 
site restoration work provides latitude for workscope adjustments (and concomitant re-
allocations of the budget) in a manner that would allow the core objectives of the project to be 
achieved while remaining within this affordability ceiling.  For example, if during the 
procurement process the cost proposed under the most advantageous proposal exceeds the 
affordability ceiling, the scope of the dam removal and site restoration can be re-defined and the 
work can be re-bid, subject to stakeholder approval.  The dam removal and restoration agreement 
may also be amended once the physical work has begun to reduce the scope of the work should 
it become apparent that the original workscope will not be completed within the affordability 
ceiling.  Market sounding surveys can be conducted in advance of commencing a procurement 
to obtain contractor market commentary on the affordability ceiling. 
 
 (4) An advanced planning stage cost analysis appears to have been conducted by the 
U.S. Department of Interior, heightening its reliability over less developed desktop or rule of 
thumb estimates.  We are not cost estimators and do not assume any responsibility with respect 
to the accuracy of USDOI’s project cost estimates or the adequacy of the $450 million project 
cost affordability ceiling discussed in item (3).  Furthermore, actual costs cannot be known until 
a procurement process for the actual project contractor is conducted and concluded.  Based on 
our experience with similar projects, however, and taking USDOI’s project cost estimates at face 
value, the budget for contingencies on a percentage basis (such as those necessary to deal with 
uncontrollable circumstances and other risks identified in this report) is at the high end of the 
range typically established by cost estimators on other projects.   
 
 (5) It is reasonable to expect that a performance bond and a comprehensive insurance 
package can be put in place that will protect the contractor (together with the new owner and 
other stakeholders as additional insureds) from loss and expense resulting from injury or damage 
to persons and property resulting from carrying out the dam removal and site restoration work.  
The comprehensive insurance package would be specifically tailored to the work, and would 
include core insurance policies such as a commercial general liability policy as well as 
environmental and professional policies.  Further, it is customary to require a contractor to 
furnish a performance bond from a recognized surety that will serve to protect the new owner 
against a failure of the contractor to complete the entire work as a result of the contractor’s 
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financial distress.  Although the performance bond would not protect against the specific risks 
identified in this report, it would protect the owner in the event that the contractor’s inability to 
complete the entire work results from one or more of risks identified herein.  Special 
environmental liability contractual indemnities are also available for extraordinary 
environmental and other risks excluded from insurance coverage. 
 
 (6) Accordingly, there is a sound basis for the stakeholders to determine that the 
risks of the dam removal and site restoration can be reasonably managed, mitigated and insured 
and that the dam removal and site restoration project may proceed from the planning stage to 
the contract, procurement and implementation stages. 
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1. PURPOSE AND OVERVIEW 

1.1 Purpose.  The purpose of this report is to identify and assess major risks 
associated with the proposed removal of four hydroelectric dams on the Upper Klamath River 
owned by PacifiCorp: the Iron Gate Dam, Copco No. 1 Dam, Copco No. 2 Dam, and J.C. Boyle 
Dam and certain appurtenant works (collectively, the “Project Assets”).  The report also discusses 
commercial mechanisms by which such risks can be managed, mitigated and insured. 

1.2 Klamath Agreements.  The Klamath Hydroelectric Settlement Agreement (KHSA), 
executed on February 18, 2010, the Klamath Basin Restoration Agreement (KBRA), executed on 
February 18, 2010, and the Upper Klamath Basin Comprehensive Agreement (UKBCA), executed 
on March 5, 2014 (the “Klamath Agreements”) address the removal of the Project Assets, plus 
related environmental and economic measures to increase flows for fish in the Klamath River; 
improvement of the reliability of irrigation water deliveries for agriculture; reintroduction of 
salmon above the dams and into and above Upper Klamath Lake; investment in site restoration 
in the Klamath Basin, and in tribal economic revitalization; development of a power program for 
farmers and ranchers; mitigation to counties for the effects of dam removal; and settlement of 
water rights disputes.  There are currently 45 parties to the KHSA and 43 parties to the KBRA, 
including Federal agencies, California and Oregon, tribes, counties, irrigators, and conservation 
and fishing groups.  There are 16 parties to the UKBCA comprising the Klamath tribes, the State 
of Oregon, and Upper Klamath Basin irrigators.  The KHSA requires Congressional authorization.  
An authorizing bill to implement the KHSA is currently pending in Congress (S. 133, “Klamath 
Basin Water Recovery and Economic Restoration Act of 2015”). 

1.3 Hawkins’ Perspective; Limitations.  This report has been prepared at the request 
and for the benefit of our clients, American Rivers, California Trout, Sustainable Northwest and 
Trout Unlimited.  It provides an analysis of Project risk issues and potential mitigation measures 
from our perspective as legal advisors with national experience in large water infrastructure 
project procurements and contract negotiations on behalf of governmental project owners.  We 
note that while we have extensive experience as attorneys on projects that are similar to this 
Project in terms of risk management, we are not providing financial, insurance, environmental, 
engineering or technical opinions or advice, which should be sought from qualified advisory firms 
with appropriate professional expertise.  In particular, we are not cost estimating experts and 
nothing in this report should be construed as providing economic or cost estimating advice.  A 
brief firm overview is presented in Attachment 5 (Hawkins Delafield & Wood Firm Description). 

1.4 Information Provided by Other Advisors.  The portions of this report addressing 
insurance matters have been prepared by or with the assistance of Willis, a nationally recognized 
insurance advisory and brokerage firm.  Additional information about Willis can be found in 
Attachment 6 (Willis Firm Description).  Environmental Liability Transfer, Inc. provided the 
information in this report discussing contract indemnification against uninsured environment 
liabilities and the material in Attachment 2 (Klamath Restoration Project Risk Matrix) concerning 
available indemnities.  Additional information about Environmental Liability Transfer, Inc. can 
be found in Attachment 7 (Environmental Liability Transfer, Inc. Firm Description).  Water and 
Power Law Group PC furnished the section on permit shields. 

1.5 Terminology.  This report uses the following terminology: 

 Dam Removal and Restoration Agreement: the agreement that will set forth the 
terms and conditions under which the Project Contractor will remove the dams 
and restore the site. 
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 New Project Assets Owner (referred to in the Klamath Agreements as the “dam 
removal entity” or “DRE”): the entity that will own the Project Assets and cause 
the Project to be carried out. 

 PacifiCorp: the current owner of the Project Assets.  

 Project: the activities that will be undertaken by the New Project Assets Owner, 
including dam removal and site restoration. 

 Project Assets: the dams and appurtenant works. 

 Project Assets Acquisition Agreement: the agreement that will establish the 
terms and conditions under which ownership of the Project Assets will be 
transferred from PacifiCorp to the New Project Assets Owner. 

 Project Contractor: the entity that will perform the dam removal and site 
restoration. 

 Project Funders: the State of California and the State of Oregon.  

 Project Funding Agreements: the agreements that will set forth the terms and 
conditions by which the Project Funders will fund the Project. 

2. PROJECT IMPLEMENTATION CONTRACT STRUCTURE 

2.1 Ownership Risk and Transfer Generally.  As a beginning proposition, the owner 
generally bears the risk of insufficient funding in any project.  Owners of large public works as 
a general rule contract out all or most of the responsibility for performing design and construction 
work.  Once the contract price is established, the degree of cost uncertainty is substantially 
reduced.  Liabilities resulting from the dam removal also will generally attach to the property 
owner.  The Klamath Agreements and proposed federal legislation anticipate the transfer of the 
Federal Regulatory Energy Commission (FERC) license and Project Assets ownership from 
PacifiCorp to a dam removal entity or DRE, referred to in this report as the New Project Assets 
Owner.  The New Project Assets Owner, which has not yet been identified, could include a new 
special purpose entity (for profit or not-for-profit) or an existing or newly formed corporate or 
governmental entity.   

2.2 Contract Structure.  Under a likely Project contract structure, the New Project 
Assets Owner would enter into Project Funding Agreements with the Project Funders and a 
Project Assets Acquisition Agreement with PacifiCorp; obtain Regulatory Approvals from federal 
and state agencies;  and enter into a Dam Removal and Restoration Agreement with the Project 
Contractor.  A diagram of this Project implementation contract structure is presented in 
Attachment 1.  Short descriptions of these agreements and approvals follow. 

2.3 Project Funding Agreements.  The New Project Assets Owner can be expected to 
enter into Project Funding Agreements with California and Oregon.  The KHSA provides for $450 
million in funding for the Project.  The first source of funding is from PacifiCorp’s ratepayers in 
California and Oregon.  The public utilities commissions in PacifiCorp’s service areas have 
approved the KHSA and authorized rate recovery, which will total $200 million by 2020.  The 
ratepayer funds are currently owned by PacifiCorp and held in escrow.  In 2014, California voters 
passed the 2014 Water Bond, which includes $475 million for performance of certain water 
settlement agreements.  In the event that the initial $200 million funded by ratepayer surcharges 
is exhausted, an additional $250 million is designated from the 2014 Water Bond proceeds.  
Such bond proceeds are not specifically earmarked for the Project, but the California principal 



 

6 
2545978.7 039219  LM 

stakeholders indicate that $250 million of the $475 million designated for water settlement 
agreements will be available for the Project.  The bond proceeds are controlled by the California 
Natural Resources Agency under statute and an appropriation is required before the funds will 
be available for use for the Project.  It is likely that California and Oregon will enter into 
contractual or regulatory agreements with respect to escrow and use of the funds.  These Project 
Funding Agreements will establish the requirements and process for disbursements of funds 
from the ratepayer surcharges and the bond proceeds for Project purposes. 

2.4 Project Assets Acquisition Agreement.  Once the funding structure is established, 
PacifiCorp is likely to enter into a Project Assets Acquisition Agreement with the New Project 
Assets Owner.  The Project Assets Acquisition Agreement will transfer the FERC license and 
ownership of the Project Assets to the New Project Assets Owner.  As the owner of the Project 
Assets, the New Project Assets Owner will be the entity that primarily bears the cost and risk of 
completing the work. 

2.5 Regulatory Approvals and Environmental Review.  The regulatory process has 
commenced and will be ongoing throughout Project implementation.  In addition, the New Project 
Assets Owner is generally expected to obtain various local and state approvals, all depending 
upon the final configuration of the transaction.  Those approvals include a point source discharge 
permit and a dredge permit under the Clean Water Act.  Federal approvals also include the §404 
U.S. Army Corps of Engineers permit and transfer of the FERC license, which will need to be 
surrendered in order to effectuate the transaction.  The FERC license for the Project Assets 
expired in 2006.  PacifiCorp’s new license application is pending before FERC and the Project 
Assets are currently operating under annual licenses.  The U.S. Department of the Interior has 
completed a final Environmental Impact Statement.  The California Environmental Impact Report 
prepared under the California Environmental Quality Act is drafted, but has not yet been 
certified.  Equivalent environmental regulatory actions will also need to be completed by Oregon.  

2.6 Dam Removal and Restoration Agreement.  In order to effectuate the dam removal 
and site restoration, the New Project Assets Owner is likely to enter into a Dam Removal and 
Restoration Agreement with a Project Contractor under a contract procurement process that is 
still to be established.  The Dam Removal and Restoration Agreement may be procured on an 
integrated project delivery basis, as further described below under “Integrated Project Delivery 
Generally”, a procurement method that can transfer substantial risk to the Project Contractor.   

3. SEQUENCING CONSIDERATIONS 

3.1 Activities Prior to the License Transfer.  The KHSA anticipates that the transfer of 
the FERC license for the Project Assets will occur on December 31, 2019, at which point physical 
dam removal activities can commence.  PacifiCorp thus will retain title to the Project Assets while 
certain planning and development work takes place, and the Project Contractor will begin 
demolition work on the Project Assets concurrently with the cessation of PacifiCorp’s utility 
operations.  Various contracting arrangements are expected to be put in place prior to title 
transfer and sequenced in a way that permits a procurement for the Project Contractor to be 
conducted by the New Project Assets Owner before actual ownership of the Project Assets is 
transferred.  Further, it is expected that a considerable period of time (perhaps years) may elapse 
between the time the FERC licensee (PacifiCorp) files a request to surrender its license and the 
time a decommissioning order is issued by FERC.  The Project Funding Agreements can be 
expected to be in place as the process of seeking final regulatory approvals proceeds, so that the 
necessary funds are available for that purpose.   

3.2 Term Sheets.  In order to manage and coordinate the timing of regulatory 
approvals, procurement, and title transfer so that Project commencement may begin in 2020, 
the parties initially could enter into term sheets outlining the principal terms of each agreement 
and the expected timing.  One approach would be to make the Project Funding Agreements and 
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the Project Assets Acquisition Agreement effective upon execution, but provide that certain 
conditions must be met before the key obligations to perform begin.  If such conditions do not 
occur by a specified date, the parties could have the right to terminate.  This structure would 
enable the parties to engage in development activities and prepare for dam removal before the 
New Project Assets Owner actually receives title to the Project Assets.  The Dam Removal and 
Restoration Agreement could have similar conditions subsequent, so that, for example, the 
Project Contractor could commence design activities in preparation for the title transfer.  The 
term sheets could also include various provisions protecting the interests of the parties in the 
Project Contractor selection process, such as allowing for input from the primary stakeholders 
on the definition of workscope and overseeing execution of the work. 

4. CONTRACTING FOR DAM REMOVAL AND THE BENEFITS OF INTEGRATED PROJECT DELIVERY 

4.1 Integrated Project Delivery Generally.  Removing the dams is likely to involve three 
discrete areas of work:  planning and design; actual demolition; and site restoration, including 
sediment investigation and treatment.  It may be possible to arrange for this work to be done 
separately in segments, or to be aggregated in part or in whole.  The industry uses the phrase 
“integrated project delivery” (IPD) to describe circumstances where multiple aspects of the work 
are carried out in a single contract.  IPD procurements are typically carried out on a competitive 
proposal basis (where selection is based on the best value proposal, with technical merit and 
price both considered), rather than on a low bid basis (with price as the only selection factor).  
Because potential contractors submit competitive proposals and guarantee price, performance 
and schedule, they are responsible for completing the project and performing the work to 
specified technical standards by a guaranteed completion date, and for absorbing any costs 
above a stated total contract price for the work.  Daily liquidated damages are payable to the 
owner for unexcused delay, and the owner is not responsible for cost overruns except those 
caused by uncontrollable circumstances.  Thus, if none of the Project uncontrollable 
circumstance risks or other relief events noted in this report occur, the Project will be completed 
by the Project Contractor for a fixed price agreed to at the time the Dam Removal and Restoration 
Agreement is signed.  A parent company guarantor often assures performance of the entire job, 
and typically provides a performance bond to assure project completion.  IPD delivery methods, 
including traditional design-build and progressive design-build, are described in Attachment 3. 

4.2 Benefits of Integrated Project Delivery.  IPD may be particularly useful for this 
Project because it mitigates several elements of project completion risk.  It involves a self-selected 
team of highly qualified firms whose business interests are aligned, decreasing the risk of 
disputes amongst team members.  By addressing multiple aspects of the work in a single 
contract, IPD also has the key advantage of creating a single point of accountability.  This 
increased integration of the contractual obligations solves the issue of disputes between the 
designer and the builder, and, through the transfer of design liability, allows for the owner to 
bring a single claim against both the designer/ builder for flawed work (e.g. if there is an issue 
with the work as designed, the owner does not have to bring a separate claim against the 
engineering firm).  Furthermore, considering that dam removal is an emerging market, IPD gives 
teams the freedom to propose to do the work in a creative and innovative manner.  Additional 
benefits of IPD include accelerated delivery, economies of scale and quality. 

5. PROJECT DEFINITION AND CONTRACT WORKSCOPE 

It is important to recognize that the Dam Removal and Restoration Agreement will define 
the Project, establish the contractual workscope, and obligate the Project Contractor to perform 
the work and complete the Project for the contract price on a guaranteed schedule.  The definition 
of the core Project, as set forth in the KHSA, is “physical removal of all or part of each of the 
[Project Assets] to achieve at a minimum a free-flowing condition and volitional fish passage” (the 
“Core Project”).  The KHSA and the related planning documentation also anticipate an extensive 
amount of related work, including efforts  to restore the site, minimize adverse downstream 
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impacts resulting from the removal of the Project Assets, and dispose of sediment and debris 
(“Related Project Work”).  The Dam Removal and Restoration Agreement can be structured so as 
to establish a fixed price for the entirety of the Project; separate fixed prices for the Core Project 
and the Related Project Work; or even separate fixed prices for various elements of the Related 
Project Work, together with separate notices to proceed for such elements.  Thus, depending on 
funding availability, work can proceed by segment with known prices for each. 

6. RISK OVERVIEW 

A general listing of the risks involved in the implementation of the Project is set forth in 
Attachment 2 (Klamath Restoration Project Risk Matrix).  The Risk Matrix blocks out the risks 
by general category, and indicates the party that will bear the risk and be responsible for its 
consequences should the risk occur.  The responsible party will generally be the Project 
Contractor, who will be required to complete the Project in a timely manner for a fixed price and 
on a fixed schedule irrespective of the occurrence of risk.  It is generally not commercially 
reasonable to transfer to the Project Contractor certain risks that are outside the Project 
Contractor’s ability to manage and control.  Such risks (“Uncontrollable Circumstances”) are not 
priced in the fixed contract price.  If they occur, the price (and schedule) will be adjusted 
appropriately, resulting in potential extra expense to the owner.  The Risk Matrix also indicates 
whether a particular risk is insurable, and the type of insurance policy that would provide the 
coverage.  The following sections of this report discuss the risks itemized in the Risk Matrix. 

7. RISK OF OBTAINING GOVERNMENTAL APPROVALS 

7.1 Risk Description.  The Project requires a range of permits, licenses and other 
governmental approvals.  These include approvals relating to the FERC license, approvals by the 
States of California and Oregon and local permits.  Environmental reviews by the federal and 
state governments also must be finalized and certified.  Risks relating to governmental approvals 
include the inability to obtain required approvals; delays in securing the approvals; and terms 
and conditions in the  approvals that may increase the cost of the Project. 

7.2 Risk Responsibility, Insurability and Mitigation.  The New Project Assets Owner is 
likely to retain this risk.  In general, it is not transferrable or insurable.  Mitigants include 
comprehensive permitting and environmental due diligence, planning and research work in order 
to identify all required approvals and reviews, and establishing likely timetables and terms and 
conditions.  In the sequencing of Project implementation, the general practice is for the New 
Project Assets Owner (or before title transfer, the Project Funders) to do as much advancement 
work as practicable at their own expense to identify and apply for the governmental approvals, 
assisted by technical and legal advisors.  Once title is transferred, and the Project Contractor is 
obligated to proceed under the Dam Removal and Restoration Agreement,  the Project Contractor 
typically has the duty to complete the process of obtaining the governmental approvals, to the 
extent they have not yet been obtained.  It is likely that the Project Contractor will not be allowed 
or required to commence dam removal work until all of the major governmental approvals are in 
hand.  In such circumstances, the Project Contractor or the New Project Assets Owner’s technical 
advisors, or some combination of both, funded by the Project Funders, will need to secure such 
governmental approvals before any physical work can begin under the Dam Removal and 
Restoration Agreement. 

8. RISK OF PERFORMANCE OF THE WORK 

8.1 General Project Contractor Responsibilities.  The risk of contract compliance and 
proper performance of the Project workscope will be borne by the Project Contractor, subject to 
the occurrence of carefully defined Uncontrollable Circumstances and other relief events, as 
described below.  The Project Contractor’s risks thus include the risk of unexcused delays; scope 
changes that the Project Contractor needs to request and make to carry out the work; availability 
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of materials; non-compliance with the pre-established dam removal plan, applicable law and 
governmental approvals; intellectual property infringement; and the risk of creating hazardous 
substances or other pollution conditions, or exacerbating existing hazardous substances or other 
pollution conditions.  The New Project Assets Owner, on the other hand, will retain the risk of 
any delays caused by Uncontrollable Circumstances; any workscope changes directed by the 
New Project Assets Owner; and, in general, the inaccuracy of any information provided by the 
New Project Assets Owner to the Project Contractor that formed the basis of the dam removal 
plan and that could not reasonably be verified by the Project Contractor.  Thus, in general, if 
accurate information is supplied to the Project Contractor, no scope changes are requested by 
the New Project Assets Owner after contract execution, and no Uncontrollable Circumstances or 
other relief events occur, the Project workscope will be completed by the Project Contractor for a 
fixed price known at contract signing. 

8.2 Mitigating Performance Risk Through Qualifications-Based Selection and 
Competitive Proposals.  In order to protect owners and stakeholders, it is standard industry 
practice to conduct a competitive procurement process.  At the request of PacifiCorp or the 
Project Funders, the New Project Assets Owner can be expected to conduct such a competitive 
procurement process to select the Project Contractor.  The competition will include a price 
competition for the work and, in order to better assure its performance, would ordinarily also 
include a qualifications competition.  Qualifications include technical expertise and financial 
strength, including basic financial metrics such as corporate net worth and profitability.  Strong 
Project Contractor qualifications significantly reduce the risk to the New Project Assets Owner of 
Project Contractor non-performance.  Further, the teams submitting proposals in response to an 
request for qualifications/request for proposals process ordinarily compete on “technical merit” 
as well as on price.  The request for proposals can require detailed submittals on the proposed 
means and methods of dam removal.  Means and methods that offer greater promise of lessening 
potential liability can be scored higher in determining best value.  Taking all possible measures 
to assure that the dam removals are executed with the least risk of additional expense or liability 
can be of significant value in crafting an overall risk mitigation program. 

8.3 Mitigating Performance Risk Through Performance Bonds and Letters of Credit.  
The Project Contractor will furnish a conventional performance bond from a financially sound 
surety company, assuring the New Project Assets Owner and the Project Funders that the Dam 
Removal and Restoration Agreement will be performed as required.  The performance bond 
operates to further mitigate the risk of Project Contractor non-performance of the responsibilities 
and risks undertaken in the Dam Removal and Restoration Agreement.  A performance bond is 
not “insurance” in a strict legal sense, but in broad general terms operates in a similar fashion.  
The surety’s liability does not extend to Uncontrollable Circumstances or other risks that 
constitute Project Contractor relief events, and the New Project Assets Owner will continue to 
bear such risks.  As an alternative or in addition to a performance bond, the Project Contractor 
may also be asked to furnish a standby letter of credit securing performance of the Dam Removal 
and Restoration Agreement.  The New Project Assets Owner will have the right to draw on any 
such letter of credit in the event of a Project Contractor failure to perform, and use the proceeds 
of the draw as immediate payment for any non-performance damages it is owed under the Dam 
Removal and Restoration Agreement.  

8.4 Mitigating Performance Risk Through Integrated Project Delivery.  If the New 
Project Assets Owner chooses an integrated approach to delivering the Project, as described 
above under “Contracting for Dam Removal and the Benefits of Integrated Project Delivery”, 
under which both the design and the demolition and restoration work responsible are performed 
under a single contract, the risk of having multiple Project Contractors responsible for completing 
the Project is eliminated.  The risk of separate Project Contractors includes the risk of disputes 
between the Project Contractors and the risk of improper design of the work.  With traditional 
design-bid-build (low bid construction price) project delivery, the New Project Assets Owner 
retains those risks (having only an “errors and omissions” professional negligence claim against 
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the design engineer).  With integrated project delivery, by contrast, those risks are transferred to 
the Project Contractor, and the presence or absence of design engineer professional negligence 
is irrelevant to the Project Contractor’s responsibility for the performance of the work. 

8.5 Indemnification by Project Contractor.  The Project Contractor typically will 
indemnify an owner for any loss or expense resulting from a breach of the contract or any 
negligence or willful misconduct.  (Since the occurrence of Uncontrollable Circumstances relieves 
the performance obligation, their occurrence will not be a breach triggering an indemnification.)  
The Project Contractor’s specific duties with respect to dam removal and the handling of 
sediments will need to be carefully developed with the indemnity provisions in mind.  These 
indemnity obligations can be expected to be limited to some extent by limitations on liability for 
consequential damages, as described below under “Limitations on Project Contractor Indemnity”. 

9. RISK OF UNCONTROLLABLE CIRCUMSTANCES AFFECTING PERFORMANCE OF THE WORK  

9.1 Project Contractor Generally Relieved.  The Dam Removal and Restoration 
Agreement, as noted above, will generally relieve the Project Contractor from its performance, 
price and schedule obligations should an Uncontrollable Circumstance occur.  More particularly, 
the occurrence of any of these events will entitle the Project Contractor to additional time and 
additional compensation above the fixed contract price and beyond the guaranteed completion 
date, and thus are New Project Assets Owner-retained risks.  Uncontrollable Circumstances 
include changes in law and force majeure events such as acts of God, floods, earthquakes, armed 
conflicts, terrorism and epidemics.  They also include a variety of other acts, events or 
circumstances beyond the reasonable control of the Project Contractor, such as the 
unavailability of utilities necessary to perform the work; encountering archaeological, cultural or 
historical resources; geotechnical or dam structural conditions different than those assumed 
when the work was priced; and the presence of hazardous substances or other pollution 
conditions.  The risk of Uncontrollable Circumstances is borne by the New Project Assets Owner 
because, by definition, they are beyond the Project Contractor’s control and cannot reasonably 
be priced in the Project Contractor’s fixed price.  If consideration for such risks were to be 
included in the contract price, it would essentially constitute an insurance premium and the 
Project Contractor would be acting as an insurance company as to risks that insurance 
companies do not ordinarily insure.  Further, were an uncontrollable risk to be priced and never 
occur, the owner would have unnecessarily borne the expense.  Thus, the owner will not be able 
to avoid paying the actual costs of dealing with any uncontrollable circumstances that may occur.  
To deal with this risk, appropriate reserves or other contingent funding arrangements are usually 
established.  The budget projections provided in the October 2012 USDOI report acknowledge 
this risk, and the Project Funding Agreements are likely to recognize it as well. 

9.2 Mitigation of Uncontrollable Circumstance Risks.  Some Uncontrollable 
Circumstance risks, such as changes in law, cannot be prevented, and can only be mitigated 
after they occur.  Others, however, can be mitigated in advance of occurrence through extensive 
due diligence investigations to determine existing dam structural conditions and existing site 
conditions, such as the presence of archaeological, cultural and historical resources and 
hazardous substances or other pollution conditions.  A significant amount of the investigative 
work has been performed already in the planning efforts leading to the KHSA, increasing the 
knowledge of the parties as to the presence or absence of such conditions and helping to mitigate 
the likelihood that some of these types of risks will impose significant unexpected costs on the 
New Project Assets Owner. 

9.3 Insurability of Uncontrollable Circumstance Risks.  Force majeure events can be 
insured (with certain exceptions, such as armed conflict, terrorism and epidemics).  Changes in 
law are generally uninsurable.  Differing site and dam structural conditions, as well as the 
discovery of archaeological, cultural and historical resources, also are generally uninsurable.  
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See “Insurance” below in this report, as well as Attachment 4 (Insurance), for a more detailed 
discussion on the insurability of Project risks. 

10. LABOR RISKS AFFECTING THE PERFORMANCE OF THE WORK  

Labor risks include the risk of strikes, injuries to workers, a need to pay prevailing wages, 
and shortages in the supply of labor required for the work.  In general, labor risks will be borne 
by the Project Contractor, and consideration for such risks will be included in the contract price 
payable under the Dam Removal and Restoration Agreement.  Because the performance bond 
will assure completion of the work, the surety also will effectively be assuming the risk of the 
occurrence of these labor-related risks, making such risks “insurable”. 

11. GENERAL TRANSACTION RISKS 

Several risks can affect the transaction generally.  These include the risk of:   

11.1 Litigation.  Third party litigation could invalidate the transaction contracts or 
enjoin their performance.  This risk is not insurable and is borne both by the New Project Assets 
Owner and the Project Contractor, as well as the Project Funders and PacifiCorp.  Construction 
contracts normally are not signed if there is any material litigation that may delay or increase 
the cost of the project.  The pendency of any such litigation and the resulting delay in contract 
signing could increase estimated project costs. 

11.2 Eminent Domain.  The Project Assets could be taken by eminent domain.  This 
risk is remote.  The Federal Powers Act does not permit a third party to condemn lands and 
waters subject to a license, and further the federal and state governments are agreeing to proceed 
with the Project. 

11.3 Failure of Title.  PacifiCorp’s title to the Project Assets could be questioned.  This 
risk again is remote, but title insurance may be available.  PacifiCorp would ordinarily represent 
in the Project Assets Acquisition Agreement that it has good title to the Project Assets.  As 
between the New Project Assets Owner and the Project Contractor, the New Project Assets Owner 
would bear the risk of failure of title. 

11.4 Impermissible Encumbrances.  The Project Contractor will covenant in the Dam 
Removal and Restoration Agreement not to create impermissible encumbrances (such as liens 
on the Project Assets) and, accordingly, will bear risk of any such occurrence. 

12. RISK OF THIRD-PARTY LOSSES – NOT CAUSED BY HAZARDOUS SUBSTANCES OR OTHER POLLUTION 

CONDITIONS 

12.1 General.  Carrying out the Project may expose the New Project Assets Owner to 
third-party claims for losses attributable to the performance of the work under the Dam Removal 
and Restoration Agreement.  Such potential claims generally involve property damage and bodily 
injury, and may include damage claims related to diminution in property values; loss of property 
use; economic losses to businesses; and damage to natural resources.  Damage claims may also 
be brought relating to sediment deposits; the possible expansion of the 100-year flood plain; any 
impact on water rights and their value; and any impact of electric power availability and its cost.  
Third party loss claims may be based on any legal theory, including tort, environmental 
impairment, breach of contract or common law duties or inverse condemnation, and actions 
could be brought by injured or damaged parties not only against the New Project Assets Owner 
but also against the Project Contractor and the federal and state governments.  Collateral issues 
such as disputes concerning the ownership of the land underlying the reservoirs may also arise. 
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If the dams are partially removed, liabilities may be associated with the continuing existence of 
the unremoved portions of the dams. 

12.2 Limitations on Project Contractor Indemnity.  In general, the costs associated with 
any such valid claims will be borne by the New Project Assets Owner, as the owner of the 
demolished property which caused the liability.  If the Project Contractor was negligent in 
performing the work, the Project Contractor is likely to be obligated under the Dam Removal and 
Restoration Agreement to indemnify the New Project Assets Owner for some of such losses and 
expenses.  Project Contractor indemnities usually do not extend to “consequential damages”, and 
the extent to which any third-party loss or liability may constitute consequential damages can 
be expected to constitute a consequential damage is usually an important element in the contract 
negotiations.   

12.3 Insurance.  Insurance should be available to respond to most such third-party 
claims of loss and liabilities, protecting both the New Project Assets Owner and the Project 
Contractor, as well as other named insureds.  Likely insurance coverage is discussed below under 
“Insurance”, and in Attachment 4 (Insurance). 

13. RISK OF THIRD-PARTY LOSSES - CAUSED BY HAZARDOUS SUBSTANCES OR OTHER POLLUTION 

CONDITIONS 

13.1 Risk, Indemnity and Insurance.  The New Project Assets Owner also may be 
exposed to third-party claims of the type discussed above under “Risk of Third Party Losses – 
Not Caused by Hazardous Substances Or Other Pollution Conditions” based on hazardous 
substances, pollution or contamination claims.  This report discusses hazardous substances, 
pollution, or contamination-based claims separately from other claims because the insurance 
market fundamentally differentiates these two types of claims by writing separate policies, as 
described in Attachment 4.  In general, the risks associated with these occurrences, and the 
indemnities available from the Project Contractor, will be similar for either type of occurrence.  
The insurance coverage for each type of occurrence differs to some extent, and is discussed below 
under “Insurance”, and in Attachment 4 (Insurance).  Under CERCLA, PacifiCorp, as the original 
owner, could be subject to strict liability for damages and clean-up costs resulting from the 
release of such sediments, even after title is transferred. 

13.2 Mitigation of Hazardous Substances and Other Pollution Conditions.  Due to 
concerns expressed by both the New Project Assets Owner and the Project Contractor, best 
practice is to investigate the potential presence of hazardous substances and other pollution 
conditions as thoroughly as possible (phase 1 and phase 2 environmental assessments) before a 
contract is executed in order to mitigate risk to the maximum extent practicable.  The extensive 
site investigations and analysis that appear to have been undertaken in recent years would 
suggest that progress has been made towards identifying any potential risks arising from 
hazardous substances or other pollution conditions, and that the risk is limited.  As stated in 
the October 2012 U.S. Department of Interior report, any areas that are contaminant-heavy that 
were not identified in the environmental assessments will likely be small and localized, and could 
be dealt with inexpensively if the contaminants remained in the reservoir basin following 
drainage.   

14. INSURANCE 

14.1 General.  A variety of insurance policies to deal with potential losses and liabilities 
that may result from the Project, including any damage to third parties, are commercially 
available.  Standard insurance arrangements generally are reasonably priced and are ordinarily 
considered to be sufficient to protect the owner and Project Contractor from all but extraordinary 
classes of risk, subject to the appropriate policy limits.  The exact cost of the aggregate Project 
insurance premiums would depend on the composition, terms and conditions of the insurance 
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policy package.  Based on its industry experience, however, Willis’ estimates that the aggregate 
insurance premiums (including the surety’s performance and payment bond premiums) would 
total approximately $16.5 million, with $10 million allocated to the consolidated insurance 
program (“CIP”) (worker’s compensation/employer’s liability, commercial general liability, 
automobile liability, umbrella liability and pollution liability), $5 million allocated to non-CIP 
coverages (professional liability and commercial property), and $1.5 million allocated to the 
surety bond (performance bond and payment bond).  Insurance premiums do not appear to be 
expressly broken out in the cost estimates provided in the 2012 USDOI report, and therefore it 
is not clear whether or not insurance premiums should be considered to have been estimated as 
part of the contract price of the work or as part of the contingency allowances.  Ultimately, the 
insurance package put in place for the Project will be based on extensive Project-specific due 
diligence investigations and can be tailored to address the greatest risks associated with the 
Project. 

14.2 Types of Insurance and Parties Insured.  The types of insurance policies available 
to respond to Project risks are set forth and described by Willis in Attachment 4 (Insurance).  
These include (1) worker’s compensation/employer’s liability; (2) commercial general liability; 
(3) builders’ risk/inland marine; (4) automobile liability; (5) umbrella liability (excess coverage 
for general liability and automobile liability); (6) pollution liability (contractors’ pollution liability 
and pollution legal liability); and (7) professional liability.  The New Project Assets Owner and the 
principal stakeholders generally can be additional insureds on the required insurance policies. 

14.3 Approaches to the Procurement of Insurance.  The traditional approach to the 
procurement of insurance is to require insurance coverage to be provided by the Project 
Contractors and all subcontractors.  An alternative approach, recommended by Willis for projects 
of this size, is to use a CIP.  A CIP consolidates all insurance policies provided by the 
subcontractors into one package, comprised of commercial general liability, worker’s 
compensation, employer’s liability, and an additional layer of excess liability coverage.  This 
combined approach facilitates claims management and administration and provides the greatest 
risk coverage. 

14.4 Insurability of Specific Risks.  Attachment 2 (Klamath Restoration Project Risk 
Matrix) sets forth a list of major Project risks.  The Attachment also indicates generally which 
risks Willis has determined are insurable, and under what type of insurance policy. 

14.5 Insurance Covering Hazardous Substances and Other Pollution Conditions.  Willis 
advises that the insurance industry generally divides coverage between the risks of “known” and 
“unknown” hazardous substance and other pollution conditions.  “Unknown” pollution risks 
(that is, unknown conditions after a full site investigation) that may be discovered or created 
later are generally insurable; known pollution risks are not.  For example, unexpected additional 
costs of remediating pollution conditions identified in the full site investigation report generally 
are not insurable.  Although the USDOI report generally indicates that only small and localized 
pollution conditions are likely to be present, if any unexpected additional remediation costs are 
incurred, the New Project Assets Owner would need to pay for such costs from available reserves.  
Alternatively, the New Project Assets Owner could contract for a private contractual indemnity 
for such costs and related liabilities in the manner described in the following section. 

15. CONTRACT INDEMNIFICATION AGAINST UNINSURED ENVIRONMENTAL LIABILITIES 

15.1 General.  Environmental Liability Transfer, Inc., a private corporation, has advised 
the stakeholders that contractual arrangements could be established under which the United 
States, the States of Oregon and California, and PacifiCorp would be indemnified by a specialty 
corporate indemnitor against any environmental or other liabilities they may incur that are not 
covered by insurance or performance bonds.  These liabilities may include those arising from 
regulatory changes, hazardous substances or other pollution conditions, sediment release (to the 
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extent not covered by insurance), diminution of value, loss of use and enjoyment, or any other 
risk not covered contractually or by insurance.  This risk transfer could be accomplished by 
transferring ownership of the Project Assets to ELT or a similar firm, or by transferring solely the 
responsibility for the liability to the clean-up firm.  The price and terms of any such contract 
indemnity, and the process under which the corporate indemnitor is selected, would need to be 
negotiated and established by the stakeholders.  This type of contract indemnification is generally 
provided in conjunction with other risk control measures, such as fixed price contracting or 
insurance products 

15.2 Contract Indemnification Premium Estimates.  ELT estimates that as a general 
matter, the risk premium associated with these types of contract indemnifications ranges from 
7% to 18% of the anticipated total cost associated with the project being indemnified.  Factors 
which impact the risk premium include: uncertainty with respect to  project cost estimates, the 
likelihood that the risk will be realized, the number of parties that will be indemnified, the length 
of the period of performance, and the limit of financial protection backing the indemnification. 
The corporate indemnitor providing the indemnification must have some control over the work, 
and the degree to which the indemnitor has control may impact the risk premium (e.g. the risk 
premium is typically lower when the indemnitor is the owner rather than the owner’s 
representative).  Given the unusual nature of such contract indemnification premiums in a 
project not involving extensive hazardous waste remediation, it is unlikely that the 2012 USDOI 
cost estimates included any specific consideration for such environmental indemnity payments.  
We believe it is reasonable to assess the prospect of such payments against the likelihood of such 
risks occurring and the extent of the contingency budget available to address such risks.  

16. PERMIT SHIELD FOR DAMAGE TO NATURAL RESOURCES 

16.1 General Permit Shield Unavailability.  Compliance with regulatory permits for dam 
removal will not avoid or affect the New Project Assets Owner’s potential liability for injury or 
death of a third party, or damages to private property of a third party, arising under applicable 
law.  See Federal Power Act section 10(c), 16 U.S.C. § 803(c).  This follows from the basic principle 
that a regulatory permit runs between the permitter and permittee and may not modify the 
property and other individual rights of a third party. 

16.2 Permit Shield Availability for Natural Resources Damages.  Regulatory permits 
will probably limit the New Project Assets Owner’s potential liability for natural resources 
damages resulting from performance of a permitted activity.  This follows from the basic principle 
that a regulatory permit under an environmental law permits an activity despite foreseeable 
adverse impacts.  For example, the New Project Assets Owner will not be liable for damages (or 
response costs) resulting from the release of reservoir sediments, provided a federal permit and 
the associated Environmental Impact Statement (EIS) identified the release as an irretrievable 
commitment of natural resources and met other criteria.  As another example, the New Project 
Assets Owner will not be liable for temporary exceedances of water quality standards resulting 
from the discharge of reservoir sediments, provided that the certification under applicable Clean 
Water Act sections permits such exceedances in consideration for the long-term enhancement of 
water quality. 

17. RISK OF THE ADEQUACY OF THE $450 MILLION FUNDING COMMITMENT 

17.1 Cost Overrun Risk Generally.  In general, an owner will face “cost overrun” risks 
if (1) the Project Contractor’s bid price is higher than the planning estimates, (2) after a contract 
is executed, additional costs are incurred under the terms of the contract due to the occurrence 
of risks that were retained by the owner by the terms of the contract, or (3) the Project Contractor 
fails to perform.  We believe that the industry has developed market-tested practical approaches 
to managing and mitigating these risks and that, absent unusual, extraordinary or unforeseen 
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circumstances, well-planned and well-executed public works procurements will ordinarily 
achieve the expected results.   

17.2 Cost Estimating and Actual Project Contractor’s Cost.  Any public work that an 
owner undertakes necessarily involves an increasingly refined series of cost estimates.  These 
are made by technical experts and begin typically as desktop, benchmark or rule of thumb 
projections.  They then proceed to more developed estimates as the project definition is clarified 
and more detailed information is developed concerning the elements of work; the performance 
standards to be achieved; project goals and objectives; site conditions; legal requirements; 
timetable; and similar topics that constitute the foundation of the transaction.  These projections 
are variously referred to as “engineer’s estimates” or “planning stage estimates”.  The accuracy 
of planning stage estimates depends directly on the skill of the estimator, the clarity and 
completeness of the definition of the project, and the degree of development of all of the 
information that bears upon possible costs.  Cost estimating accuracy also depends 
fundamentally on the state of the Project Contractor market that will perform the work.  “Owner 
markets” will constrain actual bid costs; “contractor markets” will inflate actual bid costs.  
Volatile contractor markets can cause actual bid prices for the work to be somewhat or even 
significantly lower or higher than engineers’ estimates.  The actual cost of the dam removal 
project will be set with a high degree of certainty only when a contract is executed following a 
competitive procurement process.  

17.3 Project-Specific Cost Overrun Risk.  With respect to this Project, cost overrun risk 
can be reduced through a comprehensive effort to price possible risks in the planning and cost 
estimating stage, as indicated in the October 2012 U.S. Department Of Interior report relating to 
this Project.  Project-specific challenges identified in the Department’s report that could increase 
cost overrun risk include high flows in the Klamath River during dam removal, severe or 
prolonged cold temperatures or icy conditions, difficulty in opening the existing tunnels and 
structures for reservoir drawdown, presence of special status species, or uncovering culturally 
significant sites, most or all of which may constitute Uncontrollable Circumstances.   

17.4 U.S. Department of Interior Cost Estimates – Full Removal of Project Assets.  In 
its report, the Department also presented a summary of estimated costs relating to both the full 
removal of the Project Assets and the partial removal of the Project Assets.  USDOI estimated 
that the full removal of the Project Assets could cost anywhere from $238 million to $493 million, 
with the cost most likely totaling approximately $292 million. With respect to field costs resulting 
from the full removal of the Project Assets, USDOI provided the following estimates, totaling $188 
million: dam facilities removal - approximately $77 million; reservoir restoration – approximately 
$22 million; recreational facilities removal – approximately $1 million; modifications to the Yreka 
water supply – approximately $1.75 million; mobilization and contingencies (including 
mobilization of construction equipment to the dam site, design contingencies and construction 
contingencies) – approximately $51 million; and escalation to 2020 dollars – approximately $36.5 
million.  USDOI further estimated that engineering costs (including design data, engineering 
designs, permitting, procurement, construction management, and closeout activities) would 
constitute approximately 20% of the total Project cost and would likely total approximately $37.5 
million, and costs relating to mitigation (including environmental mitigation, monitoring and 
other cultural resources preservation) would constitute approximately 35% of the total Project 
cost and would likely total approximately $66 million.  Considering, for example, that $66 million 
of USDOI’s budget is dedicated to cost mitigation and $36.5 million is set aside for general 
inflation, it is worth noting that while USDOI’s estimates provided a substantial budget for the 
core work relating to the removal of the dams and the restoration of the site, their estimates also 
dedicated a significant portion of the overall budget to risk and cost mitigation measures. 

17.5 U.S. Department of Interior Cost Estimates – Partial Removal of Project Assets.  
USDOI estimated that partial removal of the Project Assets could cost anywhere from $185 
million to $403.5 million, with the cost most likely totaling approximately $234.5 million.  With 
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respect to field costs resulting from the partial removal of the Project Assets, USDOI provided the 
following estimates, totaling $143 million: dam facilities removal – approximately $52 million; 
reservoir restoration – approximately $22 million; recreational facilities removal – approximately 
$1 million; modifications to the Yreka water supply – approximately $1.75 million; and 
mobilization and contingencies – approximately $27.5 million.  USDOI further estimated that 
engineering costs would constitute approximately 20% of the total Project cost and would likely 
total approximately $28.5 million, and mitigation costs would constitute approximately 45% of 
the total Project cost and would likely total $63.5 million.   

17.6 Reasonableness of Affordability Ceiling.  The Project Funders have established an 
affordability ceiling of $450 million in the KHSA, and expressed their intention to provide funds 
for the Project up to this level if required.  In addition, the USDOI has provided Project cost 
estimates in the ranges described above in “U.S. Department of Interior Cost Estimates – Full 
Removal of Project Assets” and “U.S. Department of Interior Cost Estimates – Partial Removal of 
Project Assets”, including a most likely Project cost estimate of $292 million for full removal and 
$234.5 million for partial removal.  The basis of, and assumptions and methodology involved in, 
the preparation of this cost estimate are explained in the USDOI’s summary memorandum.  They 
are self-explanatory, and we are not in a position to assess their reasonableness.  We do observe, 
however, that the estimators appear to have made a considerable effort to include a substantial 
contingency for potential costs that could arise from general inflation before the work is 
performed and from unexpected and unforeseen events or circumstances (e.g. attributing 35% 
of the Project budget to cost mitigation) such that budget exceedance for certain core elements 
of the work may be diminished through the redirection of budget funds originally dedicated to 
non-core work.  We also note that USDOI provided an estimate for the partial removal of the 
Project Assets, discussed above in “U.S. Department of Interior Cost Estimates – Partial Removal 
of Project Assets” – this estimate indicates that partial removal is an option that the parties may 
utilize in the event that full removal may exceed the $450 million affordability ceiling, the 
affordability ceiling is reduced or the funds are otherwise unavailable.  USDOI’s projections 
appear to be based on comparable projects and upon peer-reviewed studies of the amount of 
work likely to be involved.  It may therefore reasonably be considered to be an advanced planning 
stage estimate.  The actual costs, as we have stressed, will be known only when a contract for 
the work is let containing a competitively established price, and when and if uncontrollable 
circumstances occur in the performance of the contracted work. 

17.7 Project Definition.  Defining the Project more or less expansively fundamentally 
sets the terms of the analyses.  The USDOI estimates, in addition to including allowances for 
contingencies, seem to reflect a determined effort to define the project as expansively as possible.  
If the cost overrun question is presented as a question of overrunning the Project Contractor’s 
bid price, the analysis offered above in this memorandum will have applicability.  If, on the other 
hand, the cost overrun question is presented as a question of the Project Contractor’s bid price 
overrunning the Project Funder’s $450 million cap, the evident answer lies in modifying the 
project definition and re-bidding the contract.  This is common practice when construction 
contract bids received on public works projects exceed an owner’s budget that was established 
based on an engineer’s estimate. 

17.8 Practicability of Revising the Project Definition.  The KHSA contemplates revising 
the project definition in the event the budget cap is exceeded.  This is a customary and prudent 
step typically taken by owners to enforce legislatively-established project affordability ceilings.  
Based on what we have learned about the Project and its apparently expansive definition, it 
appears that the Project Contractor’s workscope could potentially be reduced if necessary for 
cost cap reasons without sacrificing the core objectives.  This, of course, is for the various 
stakeholders to determine.  It may indeed be the case that stakeholder consensus can be 
preserved only by retaining a project definition that effectuates each and every element of the 
present project definition as priced by the estimators. 
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17.9 Funding Adequacy Risk Is Non-Transferable.  The risk of the adequacy of the $450 
million funding commitment from the States is not insurable, and will not be transferable to the 
Project Contractor.  It will be borne by the New Project Assets Owner and, indirectly, by the 
Project Funders.  The New Project Assets Owner will bear the risk of the adequacy of funding, as 
well as (indirectly) the Project Contractor and the Project Funders.  The risk has several facets, 
each discussed below. 

17.10 Certainty of Funding and Enforceability of Commitment.  Completion of the 
Project will be directly related to the certainty of funding by the Project Funders.  It can be 
expected that the Project Funders will enter into definitive Project Funding Agreements with the 
New Project Assets Owner to provide the funds necessary to make payments under the Dam 
Removal and Restoration Agreement, and to pay other costs such as the technical, legal and 
financial advisory costs and the costs of obtaining the required governmental approvals.  If these 
Project Funding Agreements are not definitive, certain and enforceable, funding shortfalls may 
occur.  Further, the terms of California’s bond funding program may allow bond funds to be used 
for other projects.  To the extent that such bond proceeds are unavailable to fund the Project due 
to their allocation to other projects, or due to other uncertainties, funding for the Project may be 
insufficient.   

17.11 Grant Payment Conditions Not Met.  The Project Funding Agreements are likely 
to contain conditions to the making of the grant payments.  These may include receipt of 
governmental approvals; performance of work; meeting schedule milestones; absence of 
litigation; and similar conditions established to assure that the work is carried out as intended.  
If these conditions are not met, the Project Funders may withhold payment, thereby triggering 
funding shortfalls. 

17.12 Subject to Appropriation Conditions or Regulatory Approval.  If the use of bond 
proceeds or ratepayer funds is subject to legislative appropriation or to PUC regulatory approval, 
Project funding shortfalls may result from legislative or regulatory inaction. 

17.13 Insufficiency to Pay Project Contractor’s Entitlement to Compensation for 
Uncontrollable Circumstances.  Project completion will be in jeopardy if the New Project Assets 
Owner does not have funding to pay the costs above the fixed price payable under the Dam 
Removal and Restoration Agreement that are due to the Project Contractor as a result of 
Uncontrollable Circumstances or other relief events. 

17.14 Insufficiency to Pay Indemnity or Other Obligations to PacifiCorp.  The New Project 
Assets Owner’s obligations in connection with the Project may include various covenants to 
PacifiCorp in the Project Assets Acquisition Agreement, including possible indemnities if 
PacifiCorp incurs unanticipated Project-related costs even though it has conveyed the Project 
Assets to the New Project Assets Owner.  Any payments due under such covenants will constitute 
Project costs which the terms of the Project Funding Agreements may need to take into account. 

17.15 Insurance Deductibles and Exceedances.  Deductibles provided for under any 
insurance policies maintained by the New Project Assets Owner, as well as costs exceeding policy 
limits, may affect the sufficiency of available Project funds. 

17.16 Uninsurable Events.  Some Uncontrollable Circumstance risks are uninsurable, 
and the possible costs of dealing with any such occurrences will need to be taken into account 
in assessing funding sufficiency. 

17.17 Limitations on Liability in the Dam Removal and Restoration Agreement and 
Performance Bond.  The Dam Removal and Restoration Agreement is likely to contain a stated 
maximum dollar limit on the liability of the Project Contract for any contract breach (such as 
liability limited to an amount equal to 50% of the contract price).  The surety providing the 



 

18 
2545978.7 039219  LM 

performance bond will have an equivalent limit on its liability.  If the Project Contractor defaults, 
and the cost of finishing the uncompleted work exceeds any such liability limit, the Owner will 
need to have the additional funds necessary to complete the Project. 
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ATTACHMENT 1 

PROJECT IMPLEMENTATION CONTRACT STRUCTURE DIAGRAM 

 

 



 

20 
2545978.7 039219  LM 

ATTACHMENT 2 

KLAMATH RESTORATION PROJECT 
RISK MATRIX 

 

INSURANCE KEY 

BR  Builders Risk 

EF  Equipment Floater 

CGL  Commercial General Liability 

WC/EL Workers Compensation/Employers Liability  

AUTO  Automobile Liability 

UMB  Umbrella Liability 

FSPLL   Fixed Site Pollution Liability 

CPL  Contractors Pollution Liability 

PL  Professional Liability/Errors & Omissions Liability 

PB  Performance Bond 

 

*The insurance coverages included in this Insurance Key are defined in Attachment 4 
(Insurance).  Please note that Performance Bonds are referred to as Surety Bonds in 
Attachment 4. 
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KLAMATH RESTORATION PROJECT 

RISK MATRIX 
(continued) 

RISK 
RESPONSIBLE 

PARTY 
INSURANCE 
AVAILABLE 

TYPE OF 
POLICY 

INDEMNITY 
AVAILABLE 

     

Note:  The Dam Removal 
Project Contractor Will Assume 
Complete Responsibility for the 
Work, except where out-of-
scope or specifically excused or 
limited.  

O = New Project Assets Owner.  
C = Project Contractor. 

   

Note: Negotiated 
indemnities from 
specialty 
corporations may 
be available to 
protect against 
the risks 
indicated herein. 

1. GOVERNMENTAL 
APPROVALS 

    

1.1 Inability to Obtain O N –– Y 

1.2 Delays O N –– Y 

1.3 Unexpected Terms 
and Conditions 

O N –– Y 

1.4 Environmental 
Reviews 

O N –– Y 

2. PERFORMANCE OF THE 
WORK 

    

2.1 Defective 
Work/Contract 
Compliance 

C Y – Limited 
Coverage 

PB Y 

2.2 Inaccurate 
Information at Base 
of Removal Plan 

O Y – Limited 
Coverage 

PL Y 

2.3 Unexcused Delays C Y PB Y 

2.4 Excused Delays O N –– Y 
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2.5 Design Errors or 
Omissions 

C Y – DB PB/PL 

2.6 Disputes Between 
Designer and Project 
Contractor 

C Y – DB PB/PL 

2.7 Scope Change 
Directed by Owner 

O N –– 

2.8 Scope Change 
Requested by 
Project Contractor 

C N –– 

2.9 Availability of 
Materials 

C Y PB 

2.10 Non-Compliance 
with Dam Removal 
Plan 

C Y PB 

2.11 Dam Removal 
Project Contractor 
Financial Distress 

C Y PB 

2.12 Non-Compliance 
with Applicable Law 

C Y PB 

2.13 Intellectual Property 
Infringement 

C Y PB 

2.14 Newly Created, or 
Exacerbation of Pre-
Existing,  
Hazardous 
Substances or other 
Pollution Conditions 
by the Project 
Contractor 

C Y FSPLL/CPL 

NOTE: Performance bonds protect the owner against a failure of the contractor to complete
work as a result of the contractor’s financial distress.  The performance bond does not pro
owner against any of the specific risks identified in this section but rather against an entir
complete the work, which may result from one or more of these individual risks which the 
assumes. 
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3. UNCONTROLLABLE 
CIRCUMSTANCES AFFECTING 
WORK PERFORMANCE  

   

3.1 Change in Law O Y – Limited 
Coverage 

FSPLL 

3.2 Force Majeure O Y – Limited 
Coverage 

Various 

3.3 Flood O Y – Limited 
Coverage 

Various 

3.4 Seismic/Earthquake O Y – Limited 
Coverage 

Various 

3.5 War/Civil 
War/Armed Conflict 

O N –– 

3.6 Terrorism - Nuclear, 
Radioactive, 
Chemical or 
Biological 
Contamination 

O Y – Limited 
Coverage 

Various 

3.7 Epidemics O N –– 

3.8 Unavailability of 
Utilities 

O/C N –– 

3.9 Differing 
Geotechnical Site 
Conditions 

O Y – Limited 
Coverage 

PL 

3.10 Differing Dam 
Structural 
Conditions 

O Y – Limited 
Coverage 

PL 

3.11 Archeological/Cultu
ral/Historical 
Resources 

O/C N –– 

3.12 Pre-Existing 
Hazardous 
Substances or other 
Pollution Conditions 

O/C Y - Generally FSPLL/CPL 

3.13 Newly Created 
Hazardous 
Substances or other 
Pollution Conditions 

O/C Y – Generally FSPLL/CPL 
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4. LABOR    

4.1 Strikes C N –– 

4.2 Injuries C Y – Generally WC/EL 

4.3 Prevailing Wage 
Claims 

C N –– 

4.4 Labor Supply 
Shortage 

C N –– 

    

5. GENERAL TRANSACTION 
RISKS 

   

5.1 Litigation/Injunctio
n 

O Y – Limited 
Coverage 

Various 

5.2 Failure of Title O Y – Generally Title 
Insurance 

5.3 Eminent Domain O N –– 

5.4 Impermissible 
Encumbrances 

C N –– 

    

6. THIRD PARTY LOSSES 
NOT CAUSED BY HAZARDOUS 
SUBSTANCES OR OTHER 
POLLUTION CONDITIONS 

   

6.1 Property Damage 
and Bodily Injury 
Claims 

O/C Y - Generally CGL/AUTO
/ 
PL 

6.2 Diminution of 
Land/Property 
Value 

O/C N –– 

6.3 Loss of Use of 
Land/Property 

O/C Y – Limited 
Coverage 

CGL 

6.4 Economic Loss to 
Businesses 

O/C Y – Limited 
Coverage 

CGL 
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6.5 Damage to Natural 
Resources 

O/C N –– 

6.6 Clean Up/Sediment 
Removal 

O/C N –– 

6.7 Downstream 
Flooding from Work 
Performance 

O/C Y – Limited 
Coverage 

CGL 

6.8 Sediment 
Release/Overbank 
Deposits from Work 
Performance 

O/C N –– 

6.9 Off-site Disposal 
Liabilities 

O/C N –– 

6.10 Expansion of 100-
Year Flood Plain 

O N –– 

6.11 Impact on Water 
Rights, Value 

O/C Y – Limited 
Coverage 

CGL 

6.12 Impact on Power 
Availability, Costs 

O Y – Limited 
Coverage 

CGL 

6.13 Partial Dam 
Removal-Continuing 
Operational 
Responsibility 

O Y – Limited 
Coverage 

CGL 

    

7. THIRD PARTY LOSSES 
CAUSED BY HAZARDOUS 
SUBSTANCES OR OTHER 
POLLUTION CONDITIONS 

   

7.1 Property Damage 
and Bodily Injury 

O/C Y – Generally FSPLL/CPL 

7.2 Diminution of 
Land/Property 
Value 

O/C Y – Limited 
Coverage 

FSPLL/CPL 

7.3 Loss of Use of 
Land/Property 

O/C Y – Limited 
Coverage 

FSPLL/CPL 
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7.4 Economic Loss to 
Businesses 

O/C Y – Limited 
Coverage 

FSPLL/CPL
/PL 

7.5 Damage to Natural 
Resources 

O/C Y – Limited 
Coverage 

FSPLL/CPL 

7.6 Impact on Water 
Rights, Value 

O/C Y – Limited 
Coverage 

FSPLL/CPL 

7.7 Impact on Power 
Availability, Costs 

O N –– 

7.8 Partial Dam 
Removal-Continuing 
Operational 
Responsibility 

O Y – Limited 
Coverage 

FSPLL/CPL 

    

8. ADEQUACY OF $450MM 
FUNDING COMMITMENT 

   

8.1 Certainty of 
Funding  and 
Enforceability of 
Commitment 

O+ N –– 

8.2 Grant Payment 
Conditions Not Met 

O+ N –– 

8.3 Subject to 
Appropriation or 
Regulatory Approval 

O+ N –– 

8.4 Insufficiency To Pay 
Project Contractor’s 
Entitlement to 
Compensation for 
Uncontrollable 
Circumstances 

O+ N –– 

8.5 Insufficiency to Pay 
Indemnity or Other 
Obligations to 
Former Owner 

O+ N –– 

8.6 Insurance 
Deductibles, 

O+ N –– 
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 Exclusions and 
Exceedances 

8.7 Uninsurable Events O+ N –– 

8.8 Limitations on 
Liability in the Dam 
Removal Agreement 
and Performance 
Bond 

O+ Y – Limited 
Coverage 

PL 

NOTE: O+ indicates that the adequacy of funds may affect not only the owner but other st
as well. 
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ATTACHMENT 3 

PROJECT DELIVERY METHODS 

Four Possible Approaches.  Four basic contracting approaches can be used: design-bid-
build (DBB); construction manager at risk (CMAR); design-build (DB) and progressive design-
build (PDB).  If a governmental body is the New Project Assets Owner, applicable federal, state 
or local procurement law will govern which of these approaches may legally be used to implement 
the proposal.   

Traditional Project Delivery  

 Design-Bid-Build.  DBB is the traditional low bid construction contracting 
method.  The owner lets an engineering contract for design, and a separate 
contract for construction.  There is no competition in design or 
constructability, no qualifications basis to selecting the construction Project 
Contractor, and no collaboration among the designer and builder.  DBB is 
prone to bid protests and change orders and the construction/demolition 
price is not known until construction bids are received after the design (which 
ordinarily costs about 10% of the construction price) is complete.   

Integrated Project Delivery 

 Construction Manager at Risk.  CMAR, like DBB, involves two separate 
contracts (for design and for construction), no design competition, and no 
transfer of design liability to the builder.  The CMAR (construction Project 
Contractor) is selected on qualifications and participates in constructability 
reviews.  CMAR is usually done on a “guaranteed maximum price” basis, 
where the GMP is estimated as the design progresses and ultimately agreed 
upon at the 60% design level.  The CMAR competitively bids out most of the 
construction work.   

 Design-Build.   DB involves a single contract for both design and construction, 
under which design liability is transferred to the DB Project Contractor.  DB 
procurements are typically carried out on a qualifications-based competitive 
proposal basis (with selection based on the best value proposal, with technical 
merit and price both considered), rather than on a low bid basis (with price as 
the only selection factor).  DB has the key advantage of creating a single point 
of accountability.  It also involves a self-selected team whose business 
interests are aligned, and protects the owner against disputes between team 
members.   

 Progressive Design-Build.  PDB is a newer procurement approach which 
concludes with the execution of a design-build contract.  Instead of conducting 
a full competitive process involving across-the-board competition on 
qualifications, technical approach and a lump-sum price, however, PDB 
involves less competition, more collaboration by the owner in the advancement 
of the design, and a GMP, not a lump sum.  Some owners select PDB over DB 
because they want to be more involved in the full details of what the project 
will be and are willing to sacrifice design and constructability competition to 
have that greater degree of involvement.    
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ATTACHMENT 4 

INSURANCE 

Traditional Insurance Approach 

For a project of this size and scope, there are two insurance procurement approaches to risk 
management related to the insurance procurement process. The first, and most popular is known as the 
tradition procurement approach.  In this case, the DRE would transfer the construction risk downstream 
to the contractor(s) responsible for deconstructing the dams. The DRE would require each contractor to 
provide their own insurance to cover any insurable construction risks attributed to their work. It would 
be the contractors’ responsibility to likewise ensure that any of their own subcontractors also provide 
the proper insurance coverage.  To ensure proper coverage is in place for each contractor and all 
subcontractors working on‐site, a Certificate of Insurance is provided by the respective entity to 
evidence their own insurance program.   

This approach transfers the risk downstream, away from the DRE, in exchange for an insurance line item 
that will be charged to the DRE by the awarded contractor(s). The insurance policies that would likely be 
available within the insurance line item in this approach are listed below; 

1.  Workers Compensation / Employer’s Liability / USL&H – coverage for injuries that occur on the 
dam deconstruction site to individual workers 

2.  Commercial General Liability – third‐party property damage and third‐party bodily injury that 
occurs from activity performed at the dam deconstruction site 

3.  Builder’s Risk / Inland Marine – property coverage for damage to any equipment or components 
of the dam that will be restored or salvaged 

4.  Automobile Liability – coverage for third‐party property damage and third‐party bodily injury 
that auto fleet used related to the construction activities 

5.  Umbrella Liability – excess coverage for General Liability and Automobile Liability 

6.  Pollution Liability –coverage for remediation costs and third‐party property damage and third‐
party bodily injury arising out of pollution conditions 

7.  Professional Liability – coverage to protects an insured in the event their client is financially 
harmed from the  rendering of their 
professional  services or advice 
(including lack  thereof) and for 
which the insured  is held legally 
liable 
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Consolidated Insurance Program Approach 

The second approach, oftentimes used on construction projects above $100 million in construction costs 
is the consolidated insurance program. This approach is also called a consolidated insurance program 
(CIP), an owner controlled insurance program (OCIP), or Wrap‐up program. With a CIP, one party, 
usually the owner or prime contractor, purchases the General Liability insurance and Workers 
Compensation insurance for all the contractors involved in the project. The contractual allocations of 
risk usually remain the same as with the traditional procurement approach, but there is a single 
consolidated liability insurance program in place rather than a host of separate contractor‐purchased 
insurance programs. 

 

Recommended Approach 

The CIP approach is recommended for a project of this magnitude. It is critical that all core insurance 
policies are specifically designed for this unique project. It is the most responsible method to maximize 
coverage enhancements and minimize uninsurable risks.  The DRE should be supported by a nationally 
established insurance advisor to assist with the design and implementation of such an insurance 
program.  

Other Considerations 

Most nationally acclaimed builders already have a CIP program infrastructure in place. Their coverage 
may also be afforded to the DRE at a much discounted priced due to their buying power in the insurance 
market place.   The DRE should consider this during their contractor selection process as it may directly 
generate savings to the Klamath project budget.    

There are other insurance policies aside from CGL, WC/EL and Automobile coverage that should be 
purchased directly by the DRE on behalf of the contractor(s) and subcontractors. These include project‐
specific Pollution (as detailed below), Builder’s Risk and Professional policies. These should be project 
specific so the limits are dedicated to your project and no other contractor or subcontractor can put 
these limits at risk for work performed on other project sites.  
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The DRE and project team stakeholders should take an active role in the insurance procurement 
process.  When these insurance policies are being designed and communicated to the insurance 
marketplace by your selected insurance advisor, it is in the DRE’s best interest to be actively involved.   

Pollution Specific Considerations 

Similar  to  the  project  specific  program  noted  above  for  the  CGL,  Auto  and Workers  Compensation 
liabilities, claims for pollution conditions arising out of the contractor’s performance can be insured on a 
CIP platform as well.   Known as a Contractors Pollution Liability policy  (CPL),  this  form of  insurance  is 
offered on a claims‐made or occurrence basis and provides third‐party coverage for clean‐up/remediation 
costs, bodily injury, property damage (including natural resource damages, loss of use and diminution in 
value) and legal defense expenses, as a result of pollution conditions arising from contracting operations 
performed  by  or  on  behalf  of  the  contractor.    Coverage  applies  to  new  pollution  conditions  first 
commencing  during  the  policy  period  and  the  aggravation  or  disruption  of  historical  contamination 
directly arising from the contractor’s operations.  Coverage can be purchased by the Owner (OCIP) or the 
Contractor (CCIP).   

Another environmental liability policy is known as a Fixed Site Pollution Liability (PLL) and is purchased 
by the owner to insure claims arising from Pollution Conditions on, at, under, migrating to and migrating 
from property owned or leased by the Insured.  On a project such as Klamath this policy would seek to 
insure the losses not otherwise addressed by the CPL (i.e. Pollution Conditions not caused or 
exacerbated by the contractors).  Core coverage includes on‐site & off‐site clean‐up/remediation costs, 
third‐party claims for bodily injury & property damage (including natural resource damages, loss of use 
and diminution in value) and defense expenses/legal costs.  Subject to the availability of underwriting 
information, coverage can apply to both new and pre‐existing (unknown) pollution conditions whether 
sudden & accidental in nature or gradual contamination.  Limited coverage for “known” contamination 
may be available from certain markets. 
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Map of Insurance Coverages 
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Klamath Restoration Project - Insurance Glossary  

Builder’s Risk policy 

A property insurance policy that is designed to cover property in the course of construction. 
There is no single standard builders risk form; most builders risk policies are written on inland 
marine (rather than commercial property) forms. Coverage is usually written on an all risks basis 
and typically applies not only to property at the construction site, but also to property at off-site 
storage locations and in transit. Builders risk insurance can be written on either a completed 
value or a reporting form basis; in either case, the estimated completed value of the project is 
used as the limit of insurance. 

Equipment Floater 

Property insurance covering equipment that is often moved from place to place. A form of inland 
marine insurance. 

Inland Marine Insurance 

Property insurance for property in transit over land, certain types of moveable property, 
instrumentalities of transportation (such as bridges, roads, and piers, instrumentalities of 
communication (such as television and radio towers), and legal liability exposures of bailees. 
Many inland marine coverage forms provide coverage without regard to the location of the 
covered property; these are sometimes called "floater" policies. As a group, inland marine 
coverage forms are generally broader than property coverage forms. 

Commercial General Liability (CGL) policy 

A standard insurance policy issued to business organizations to protect them against liability 
claims for bodily injury (BI) and property damage (PD) arising out of premises, operations, 
products, and completed operations; and advertising and personal injury (PI) liability. The CGL 
policy was introduced in 1986 and replaced the "comprehensive" general liability policy. 

Controlled insurance program (CIP) – Project Specific CGL 

A centralized insurance program under which one party procures insurance on behalf of all (or 
most) parties performing work on a construction project or on a specific site. Commonly referred 
to as "wrap-ups," CIPs are most commonly used on single projects, but other uses include 
contract maintenance on a large plant or facility or on an ongoing basis for multiple construction 
projects. Typically, the coverages provided under a CIP include builders risk (for construction 
wrap-ups), commercial general liability (CGL), workers compensation, and umbrella liability. 
CIPs offer a number of benefits, including greater control of the scope of coverage, potentially 
lower project insurance costs, and reduced litigation. CIPs can be purchased by the owner 
(OCIP) or contractor (CCIP) or a combination of participating parties.  
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Workers Compensation and Employers Liability policy 

An insurance policy that provides coverage for an employer's two key exposures arising out of 
injuries sustained by employees. Part One of the policy covers the employer's statutory liabilities 
under workers compensation laws, and Part Two of the policy covers liability arising out of 
employees' work-related injuries that do not fall under the workers compensation statute. In 
most states, the standard workers compensation and employers liability policy published by the 
National Council on Compensation Insurance (NCCI) is the required policy form. 

Umbrella Liability policy 

A policy designed to provide protection against catastrophic losses. It generally is written over 
various primary liability policies, such as the business auto policy (BAP), commercial general 
liability (CGL) policy, watercraft and aircraft liability policies, and employers liability coverage. 
The umbrella policy serves three purposes: it provides excess limits when the limits of 
underlying liability policies are exhausted by the payment of claims; it drops down and picks up 
where the underlying policy leaves off when the aggregate limit of the underlying policy in 
question is exhausted by the payment of claims; and it provides protection against some claims 
not covered by the underlying policies, subject to the assumption by the named insured of a 
self-insured retention (SIR). 

Longshore and Harbor Workers' Compensation Act of 1927 - USL&H Coverage 

A federal law that provides no-fault workers compensation benefits to employees other than 
masters or crew members of a vessel injured in maritime employment—generally, in loading, 
unloading, repairing, or building a vessel. Employers can obtain coverage under a standard 
workers compensation policy by purchasing an LHWCA coverage endorsement. 

Automobile Liability Insurance 

Insurance that protects the insured against financial loss because of legal liability for 
automobile-related injuries to others or damage to their property by an auto. 

Fixed Site Pollution Legal Liability (PLL) 

A claims-made insurance policy designed to insure loss arising from pollution conditions on, at, 
under, migrating to and from defined/scheduled properties.  Core coverage includes clean-
up/remediation costs, third-party claims for bodily injury & property damage (including natural 
resource damages, loss of use and diminution in value) and defense expenses/legal costs.  
Subject to the availability of underwriting information, coverage can apply to both new and pre-
existing (unknown) pollution conditions whether sudden & accidental in nature or gradual 
contamination.  Limited coverage for “known” contamination may be available from certain 
markets. 
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Contractors Pollution liability (CPL)  

A contractor-based policy, offered on a claims-made or occurrence basis, that provides third-
party coverage for clean-up/remediation costs, bodily injury, property damage (including natural 
resource damages, loss of use and diminution in value) and legal defense expenses, as a result 
of pollution conditions arising from contracting operations performed by or on behalf of the 
contractor.  Coverage applies to new pollution conditions first commencing during the policy 
period and the aggravation or disruption of historical contamination directly arising from the 
contractor’s operations.  Coverage can be purchased on a Controlled Insurance Program (CIP) 
similar to the CGL.   

Professional liability insurance 

Also known as errors and omissions insurance (E&O), it is a coverage for businesses that offer 
professional and personal services to others for a fee.  E&O insurance protects an Insured in 
the event their client is financially harmed from the rendering of their professional services or 
advice (including lack thereof) and for which the Insured is held legally liable. 

Surety Bond 

A contract under which one party (the surety) guarantees the performance of certain obligations 
of a second party (the principal) to a third party (the obligee). For example, most construction 
contractors must provide the party for which they are performing operations with a bond 
guaranteeing that they will complete the project by the date specified in the construction 
contract in accordance with all plans and specifications. 
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ATTACHMENT 5 

HAWKINS DELAFIELD & WOOD 
FIRM DESCRIPTION 

Experience.  Hawkins is a 90-lawyer public works procurement, contract and finance legal 
boutique.  Ten of the firm’s lawyers practice full time as owner’s lead counsel in the alternative 
project delivery and P3 field.  The number of projects (over 250, in 25 states, including 14 in 
California and Oregon) on which Hawkins has represented municipalities in design-build, 
design-build-operate, and design-build-finance-operate project procurements across all 
infrastructure sectors is unsurpassed among American law firms.  The firm has extensive 
expertise and experience in alternative project delivery and P3 transactions both regionally and 
nationally, has maintained a substantial specialized legal practice for more than 25 years in this 
field, and is widely recognized as an industry leader.  The firm’s attorneys are transactional 
attorneys, and the heart of Hawkins’ practice is representing state and local governments in 
alternative project delivery, public-private partnership, public contract, and public finance 
matters. 

Project Profiles.  Notable transactions in which Hawkins has served as special counsel to 
municipal utilities and public agencies include the following: 

San Diego County Water Authority.  Carlsbad seawater desalination plant at a 
power plant site.  Twenty-year service contract for design, financing, construction, 
operation, maintenance and water purchase.   

San Antonio Water System.  Vista Ridge Regional Water Supply P3 Project, 
involving  $3.4 billion in total payments over 35 years and consisting of transmission 
pipelines and well field facilities for the production and delivery of potable water from 140 
miles northeast of San Antonio. 

State of California (Administrative Office of the Courts). New Long Beach Court 
Building P3 Project (DBFO).  The first major social infrastructure P3 project in the United 
States. 

Woodland-Davis Clean Water Agency.  Surface water treatment plant and 
transmission pipelines.  Twenty-year service contract for facility and pipeline design, 
construction, operation and maintenance. 

City of Phoenix.  Design-build-operate selected for the new 80 MGD, $200 million 
Lake Pleasant water treatment plant, raw water intake and raw water transmission line; 
traditional design-bid-build chosen for finished water pipeline. 

Wilsonville, Oregon. Design-build, with contract operations, selected for an 
upgraded and expanded wastewater treatment plant. 
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ATTACHMENT 6 

WILLIS 
FIRM DISCRIPTION 

WILLIS CORPORATE BACKGROUND 

Willis is one of the world’s leading risk management and insurance intermediaries, with over 18,000 
professionals in more than 400 offices across 131 countries. Willis offers our clients superior expertise, 
teamwork, innovation, and market-leading products and professional services in risk management and 
risk transfer. Our experts rank among the world’s leading authorities on analytics, modeling and mitigation 
strategies at the intersection of global commerce and extreme events. Across geographies, industries and 
market segments, Willis provides its local and multinational clients with dedicated teams to meet their 
unique and evolving needs.  

WILLIS GROUP STATISTICS 

KEY STATISTICS (2014)  

Premium Volume $45B 

Brokerage Revenues $3.8B 

Clients 50,000+ 

Carrier Relationships 5,000+ 

North America Offices 118 

U.S. Premium Volume $13B+ 

 
 
WILLIS CAPABILITIES IN CONSULTING ENGINEERING, ENVIRONMENTAL CONSULTING AND 
CONSTRUCTION 

WILLIS CONSTRUCTION: 

 Over 13,000 construction, engineering, environmental and consulting clients 

 Seven of the top ten contractors worldwide 

 27% of Engineering News Records Top 100 Contractors  

WILLIS ARCHITECTS AND ENGINEERS 

 Expertise in complex Professional Liability coverages 
 Longstanding direct carrier relationships 
 In-house professional liability claims expertise  
 In-house contract review support 
 National Certified Education Provider 

WILLIS ENVIRONMENTAL 

Willis is one of the largest global environmental insurance brokers with a formal practice consisting of 
more than 90 specialists worldwide including 20+ dedicated resources in Canada, United States and 
Europe. We service over 2,000 clients with a large market share of environmental remediation, 
environmental consulting and construction firms. Our clients range in size from the middle market sector 
to multi-billion dollar diverse global businesses. We’ve developed a broad knowledge base to understand 
the particular environmental and professional risks facing firms of different scales and complexities. We 
use this breadth of experience to identify and assist in quantifying exposure to catastrophic loss, help to 
mitigate the financial impact of such losses and assist in developing prudent risk transfer approaches and 
risk management practices. 
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Our investment in technical expertise benefits our clients every day. Our teams comprise a cross-section 
of professional backgrounds and credentials, including environmental attorneys, regulators, engineers, 
geologists and consultants, as well as specialists in risk management, underwriting, insurance and 
claims. Our global footprint and multinational knowledge allow us to anticipate trends and changing 
regulations around the world and afford easy access to relevant information about any location in which 
our clients do business. 

 

WILLIS HYDRO EXPERIENCE (USA ONLY) 

 

 

Year Appointed 

Risk Advisor Name Value

2005 Merril l  Creek Reservoir 217,000,000

2007
Upper American River 

Project
1,030,000,000

2009 Toledo Bend Project 325,000,000

2009 Hannibal  Locks  and Dam 56,000,000

2010

Bar Harbor, Eastport, 

Medway, Veazie C, Basin 

Mills, and Bango Pacific 

Projects

50,000,000

2011

Hatfield, Minominee, 

Oconto Falls, and Thunder 

Bay Projects

60,000,000

Operational Hydo Plants in U.S.
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ATTACHMENT 7 

ENVIRONMENTAL LIABILITY TRANSFER, INC. 
FIRM DESCRIPTION 

Experience.  ELT is a comprehensive risk and liability assumption company providing its clients 
complete and final risk transference services.  With industry leading financial backing and a 
unique blend of expertise – environmental liability, legal liability, ecological restoration, 
demolition, and insurance – ELT has successfully assumed, backstopped, and alleviated over $1 
billion in risk for its clients throughout North America. 

Clients such as Shell Global, Asarco, Caterpillar, General Motors, Kinder Morgan, Textron, 
Kraft General Foods, Uniroyal, Kaiser Aluminum, Fruit Of The Loom, PMX, ABB, Millennium 
Chemicals, BAE Aerospace and many more have effectively transferred and disposed risk 
through ELT programs.  

Project Profiles.  Notable transactions in which ELT assumed and abated risk associated with 
the environment, demolition, legal liability, and ecology: 

Federated Metals – Houston TX.  At the request of Texas Commission of Environmental 
Quality, ELT took ownership of the property and negotiated and entered into an order with 
TCEQ to assume and address all site liabilities.  Liabilities included, but were not limited to, 
radioactive contamination and contaminated groundwater including impact to adjacent interstate 
system. ELT posted financial assurance for a project that exceeded $30 million.   

Shell Global Canadian Portfolio.  At the request of Shell Global ELT took ownership of a 
136 site portfolio consisting primarily of former oil transfer and bulk storage sites.  ELT is 
actively working with the Canadian Ministry of the Environment and 9 separate Provincial 
regulatory agencies.  ELT has reserved $100 million for project completion. 

RG Steel – Baltimore, MD.  ELT purchased the former Bethlehem Steel Mill located in 
Baltimore, MD consisting of 3,100 acres and 14 million square feet of structure under roof.  The 
purchase was made in and through the United States Bankruptcy Court.  As conditioned with the 
Court, ELT worked with and entered a consent order with EPA Region 3 in addition to entering 
the site in the Maryland Department of the Environment’s Voluntary Cleanup Program.  $48 
million in financial assurance has been posted and cleanup activities are ongoing.  The 14 million 
square feet of structures have all been demolished. 

ASARCO – Perth Amboy, NJ.  At the request of the New Jersey Department of 
Environmental Protection, ELT took ownership of the property and negotiated and entered into 
an order with NJDEP to assume and address all site liabilities including but not limited 
sediments located within the Arthur Kill. 

 
 



____________________________________  

Appendix 9 

  



July 2019

Definite Plan for the Lower Klamath
Project
Appendix A – Amended Risk Management Plan

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



2 Table of Contents

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



Definite Plan - Appendix A
Amended Risk Management Plan

July 2019 3

Prepared for:
Klamath River Renewal Corporation

Prepared by:
KRRC Technical Representative:

AECOM Technical Services, Inc.
300 Lakeside Drive, Suite 400
Oakland, California 94612

CDM Smith
1755 Creekside Oaks Drive, Suite 200
Sacramento, California 95833

River Design Group
311 SW Jefferson Avenue
Corvallis, Oregon 97333

Aon
200 E. Randolph Street, 12th Floor
Chicago, Illinois 60601

Resource Environmental Solutions, LLC
6575 West Loop South, Suite 300
Bellaire, Texas 77401

List of Preparers:
Laura Hazlett (KRRC) – COO and CFO Klamath River Renewal Corporation
Richard Roos-Collins (Water Power Law) - Legal
Sam Burley (RES) – Legal and Risk Management
Carol Stark (Aon) – Insurance and Risk Management
Seth Gentzler, PE (AECOM) – Project Management and Hydraulic Engineer
Shannon Leonard, PE (AECOM) – Civil Engineer
John Roadifer, PE (AECOM) – Geotechnical Engineer
Tuna Tanriover (AECOM) – Quantitative Risk Assessor

~ 
KLAMATH 

RIVER RENEWAL 
CORPORATION 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



  Definite Plan – Appendix A
Amended Risk Management Plan

4 Table of Contents July 2019

Table of Contents
1. Plan Objectives and Background ........................................................ 8

1.1 Plan Objectives ............................................................................................................................. 8

1.2 Changes Since Previous Plan ....................................................................................................... 9

1.3 Project Background & Overview ................................................................................................... 9

1.4 Project Funding and Plan B ........................................................................................................ 11

2. Project Delivery Method ..................................................................... 14
2.1 Overview of Progressive Design-Build Delivery Method.............................................................. 14

2.2 Risk Transfer to Design-Builder .................................................................................................. 14

2.3 Contractor Selection Process ..................................................................................................... 15

2.4 Performance Security and Indemnities ...................................................................................... 15

2.5 Construction Management ......................................................................................................... 16

2.6 Post-Construction ....................................................................................................................... 16

2.7 Independent Board of Consultants ............................................................................................. 16

2.8 Retained Risk and Project Contingency ...................................................................................... 17

3. Insurance, Bonds and Other Surety Arrangements ......................... 19
3.1 Overview ..................................................................................................................................... 19

3.2 Insurance .................................................................................................................................... 19

3.2.1 Overview ...................................................................................................................... 19

3.2.2 Timing .......................................................................................................................... 20

3.2.3 Corporate Insurance Program ..................................................................................... 20

3.2.4 Project Insurance Program.......................................................................................... 20

3.2.5 Independent Board of Consultants ............................................................................. 22

3.2.6 Ongoing Evaluation ..................................................................................................... 22

3.3 Bonds .......................................................................................................................................... 22

3.3.1 Requirements and Timing ........................................................................................... 22

3.3.2 Performance Bond ...................................................................................................... 22

3.3.3 Independent Board of Consultants ............................................................................. 22

3.3.4 Ongoing Evaluation ..................................................................................................... 23

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



Definite Plan - Appendix A
Amended Risk Management Plan

July 2019 Table of Contents 5

3.4 Specialty Corporate Indemnitor .................................................................................................. 23

3.4.1 Overview ...................................................................................................................... 23

3.4.2 Timing .......................................................................................................................... 24

3.4.3 Independent Board of Consultants ............................................................................. 24

3.5 Local Impact Mitigation Fund ..................................................................................................... 24

3.5.1 Overview ...................................................................................................................... 24

3.5.2 Timing .......................................................................................................................... 25

3.5.3 Independent Board of Consultants ............................................................................. 25

4. Risk Register ....................................................................................... 27
4.1 Overview ..................................................................................................................................... 27

4.2 Related Risk Guidelines.............................................................................................................. 28

4.3 Risk Category .............................................................................................................................. 29

4.4 Phases ........................................................................................................................................ 30

4.5 Risk Score and Rating ................................................................................................................ 30

4.6 Risk Management Strategy ........................................................................................................ 32

4.7 Risk Status .................................................................................................................................. 33

4.8 Continuing Risk Management .................................................................................................... 33

4.8.1 Risk Workshops........................................................................................................... 33

4.8.2 Monitoring and Control ............................................................................................... 34

4.8.3 Closing Risk Registers and Lessons Learned ............................................................. 34

4.9 Risk Register ............................................................................................................................... 34

5. References ........................................................................................... 36

Attachments
Attachment A Risk Register

Attachment B Aon Risk & Insurance Due Diligence Report

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



  Definite Plan – Appendix A
Amended Risk Management Plan

6 Table of Contents July 2019

List of Tables
Table 3.2-1 KRRC Current Corporate Insurance Summary............................................................................ 20

Table 3.2-2 KRRC Recommended Project Insurance Program ..................................................................... 21

Table 4.5-1 Consequence of Impact Definition for Various Aspects ............................................................. 31

Table 4.5-2 Risk Score and Ranking Matrix (green=low, yellow=medium, red=high) ................................... 32

List of Figures
Figure 1.3-1 Klamath River Watershed and Facilities Locations .................................................................... 10

Acronyms and Abbreviations
BOC Board of Consultants
CCIP Contractor-Controlled Insurance Program
CEQA California Environmental Quality Act
CPL Contractor’s Pollution Liability
FERC Federal Energy Regulatory Commission
GMP Guaranteed Maximum Price
ID Identification
KRRC Klamath River Renewal Corporation
KHSA Klamath Hydroelectric Settlement Agreement
LTC Liability Transfer Corporation
NEPA National Environmental Policy Act
OCIP Owner-Controlled Insurance Program
PDB Progressive Design-Builder
PFMA Potential Failure Modes Analysis
PLL Pollution Legal Liability
RES Resource Environmental Solutions, LLC
USFWS United States Fish and Wildlife Service

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



Definite Plan - Appendix A
Amended Risk Management Plan

July 2019 01 | Plan Objectives and Background 7

Chapter 1: Plan Objectives and
Background

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



  Definite Plan – Appendix A
Amended Risk Management Plan

8 01 | Plan Objectives and Background July 2019

1. PLAN OBJECTIVES AND
BACKGROUND

1.1 Plan Objectives
The Klamath River Renewal Corporation’s (KRRC) objective is to manage risks to assure performance as
required by any license surrender order and other permits, and to further manage risks of property damages
as required by the Klamath Hydroelectric Settlement Agreement (KHSA).  This amended plan was developed
in conjunction with the amended Estimate of Project Costs report (KRRC 2019), where cost impacts
associated with all risks were categorized and quantified.

The implementation of any project comes with uncertainty and risk that can affect schedule, budget, and
project performance.  This is even more applicable to large, multi-disciplinary and high-profile projects.
Successful implementation includes planning to identify and manage those uncertainties and risks. Section
7.2 of the KHSA, as amended, sets forth the essential elements of a risk management plan to be included in
and implemented as part of the Definite Plan.  These elements include the following:

· Insurance, performance bond, or similar measures as required by Appendix L to the KHSA;

· Accounting procedures that will result in the earliest practicable disclosure of any actual or
foreseeable cost overrun;

· Appropriate mechanisms to modify or suspend performance of any task subject to such cost overrun;
and

· Measures to reduce risks of cost overruns, delays, or other impediments to dam removal.

This plan addresses these requirements as follows:

· Section 2 summarizes KRRC’s selected progressive design-build project delivery method and the
process utilized to select the preferred Progressive Design-Builder (PDB), and finalize the Project
Agreement

· Section 3 identifies the insurance, bonds and other surety arrangements to be secured by the KRRC
in compliance with Appendix L to the KHSA

· Section 4 includes a design and construction risk register and measures to reduce risks of cost
overruns, delays, or other impediments to dam removal
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The objective of this Risk Management Plan is to provide the tools and processes to identify and quantify the
design and construction risks that are particular to the Lower Klamath Project (Project), assign those risks to
the appropriate party, develop design and construction risk management strategies to reduce or eliminate
the risk, and to manage and re-evaluate the risks as the KRRC progresses through the project lifecycle.

1.2 Changes Since Previous Plan
Modifications to this Risk Management Plan fall into several categories and are summarized below:

1. Phase of Project:  Several risks were associated with a phase of the project that is now complete
(e.g. procurement), and those risk have therefore been retired.  If any of these risks impacted cost or
schedule, that is now incorporated into the latest estimate of project costs and implementation
schedule.

2. Latest Project Understanding:  Over the past year, risk management strategies have been
implemented, project details have been refined, and informal agency consultations have allowed a
more comprehensive understanding for some of the included risks, and the register and associated
data now incorporates this latest understanding.

3. Input from Insurance and Liability Transfer Entities:  The KRRC has contracted with companies in the
past year to obtain refined input into the question of project insurance and liability transfer.  This
input is summarized in the sections herein, and in many cases has informed the risk register and
associated data.

4. Input from Progressive Design-Builder:  The KRRC has contracted with a progressive design-build
contractor to complete the final design and construction for the project.  Input from the design-
builder in many cases has informed the risk register and associated data.

1.3 Project Background & Overview
The proposed Project is described in Sections 4 through 7 of the Definite Plan, and generally includes the
decommissioning and full removal of four dam developments (Iron Gate, Copco No. 1 and No. 2, and J.C.
Boyle) on the Klamath River approximately 200 miles from the Pacific Ocean in the states of Oregon and
California by the KRRC. Figure 1.3-1 provides an overview of the Klamath River watershed and the locations
of the four dams. The Project objectives are to restore free-flowing river conditions and volitional fish
passage by the complete removal of dams, power generation facilities, water intake structures, canals,
pipelines, and ancillary buildings. The Definite Plan also describes a partial removal alternative which is
presented for purposes of environmental review. Under the partial removal alternative, the objectives of a
free-flowing river conditions and volitional fish passage would be achieved, but portions of each dam would
remain in place, along with ancillary buildings and structures such as powerhouses, foundations, and pipes.
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Figure 1.3-1 Klamath River Watershed and Facilities Locations

Prior to removal of the dams and hydropower facilities, the KRRC will drawdown the water surface elevation
in each reservoir as low as possible to facilitate accumulated sediment evacuation and to create a dry work
area for facility removal activities. To meet drawdown timing and duration, specific infrastructure
modifications are required at Iron Gate and Copco No. 1 dams in advance of drawdown.  In general,
drawdown will begin on January 1 of the drawdown year, and will extend through March 15 of the same year.
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After drawdown is accomplished, dam and hydropower facility removal will begin, and the KRRC will stabilize
remaining reservoir sediments to the extent feasible. Full reservoir area restoration will begin after
drawdown, and extend throughout the year, and possibly into the subsequent year. Vegetation
establishment could extend several years.

Other key project components include measures to address aquatic and terrestrial resources, road and
bridge improvements, relocation of the City of Yreka’s pipeline across Iron Gate Reservoir and associated
diversion facility improvements, flood improvements downstream, as well as demolition of various recreation
facilities adjacent to the reservoirs.

1.4 Project Funding and Plan B
The financial capacity of KRRC is an integrated package consisting of: (1) $450 million in committed
funding; (2) use of PDB contract to assure a single point of accountability; (3) engagement of best-in-industry
project team; (3) requirement of a Guaranteed Maximum Price (GMP) before KRRC’s acceptance of license
transfer; (4) insurance, bond, and indemnity program that provides many hundreds of millions of dollars of
risk protection; and (5) a project cost estimate at the industry standard P(80) level.  As discussed below, the
cash reserve will likely increase as the project proceeds, as current risks based on uncertainties are retired.
Further, the States and PacifiCorp must agree to the sufficiency of the financial capacity before license
transfer.

The KRRC has the financial capacity to move forward with Project implementation, and to do so from a
position of strength.  However, like any licensee that is responsible to meet its license obligations,
unforeseen and remote circumstances theoretically could arise that would require the KRRC, if the
Commission approves license transfer, to raise additional funds.  Facing these circumstances, how would
the KRRC respond?

The KRRC would evaluate value engineering opportunities.1   This is a best practice in any complex
construction project.  Prior to construction, the Kiewit team will identify such opportunities to reduce costs
and risks that could arise after construction begins, consistent with the project purpose and any permit
terms for protection of environmental quality and public interest.  The KRRC will examine these opportunities
on an iterative basis as construction proceeds.  The Renewal Corporation has received authorization for such
adjustments in Oregon’s water quality certification and will seek such authorization in other permits.2

1 KHSA section 7.2.1.A(5).
2 Oregon Department of Environmental Quality (“ODEQ”), “Clean Water Act Section 401 Certification for the License
Surrender and Removal of the Lower Klamath Project” (September 7, 2018), Condition 7 at 6 (authorizing a “Remaining Facilities
and Operations Plan”).  See also California State Water Resources Control Board (“SWRCB”), “Draft Water Quality Certification”
(September 23, 2018), Condition 6 at 28 (“Remaining Facilities”).  Of course, the Renewal Corporation will expect to receive the
Commission’s approval of any such adjustment as specified in a license surrender order.
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Additionally, under KHSA sections 7.2.1.A(5) and 8.7, parties will meet-and-confer to address and resolve
any such circumstances that could arise after license transfer or surrender (in this case, after construction
begins).  Further, while its financial capacity of $450 million is created and limited by the state cost cap, the
KRRC has a duty to seek, and the other parties have a duty to support, third-party funding as appropriate to
supplement that capacity.3   Specifically, the parties are contractually committed to “identify potential
partnerships to supplement funds generated pursuant to this Settlement.”4

In sum, the KRRC reasonably expects to secure additional funds if necessary, taking into consideration the
strength of the project team, and the active support of the States and other parties for completion of Project
implementation as an essential step in restoration of basin ecosystem.  Finally, the KRRC may continue
accruing interest on the customer funds in excess of the $28 million assumed in the cost cap.5

3 KHSA section 7.3.8.B; see June 24, 2017 AIR Response, item 10; December 4, 2017 AIR Response, item 3; June 28, 2018
AIR Response, Item 3(c).

4 KHSA section 7.3.8.B.

5 KHSA section 7.3.8.A.
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Chapter 2: Project Delivery
Method
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2. PROJECT DELIVERY METHOD
2.1 Overview of Progressive Design-Build Delivery Method
KRRC executed a PDB contract (the Project Agreement) in April 2019 with Kiewit Infrastructure West Co.
(Kiewit).  Kiewit is currently developing their detailed design packages. The KRRC and Kiewit intend to
negotiate and agree to a GMP by February 2020 and subsequently execute the Project Implementation
Contract Amendment to begin physical work, following FERC approval.  By the time the GMP is negotiated,
the circumstances that most often lead to cost overruns for which the owner remains responsible - unknown
site conditions – while not eliminated, will have been significantly narrowed even beyond where it is today.
As a result, final pricing will be determined prior to KRRC's acceptance of the project license.

The Project Agreement stipulates that the Kiewit team will complete both design and deconstruction on an
integrated basis and will assure that, absent contractually defined uncontrollable circumstances, the work
will be performed with minimal cost overruns. Thus, any project costs incurred within the defined work scope
that are in excess of the GMP will be the responsibility of Kiewit, not KRRC. In addition, daily liquidated
damages will be payable to KRRC for unexcused delays, and KRRC will not be responsible for any cost
overruns except those caused by predetermined risks that are outside of Kiewit’s ability to reasonably
manage and control. A qualified construction-management entity will oversee the performance of the dam
decommissioning and removal work under the Project Agreement.

This integrated project-delivery approach will be particularly useful for the Project because it will mitigate
several elements of project-completion risk, in addition to mitigating the general price risk inherent in all
construction projects. Integrated project delivery involves a mostly self-selected team (in this case led by
Kiewit) of highly qualified firms whose business interests are aligned, thus decreasing the risk of disputes
among team members. By addressing multiple aspects of the work in a single contract, integrated project
delivery also has the key advantage of creating one point of accountability for the Project, allowing KRRC to
bring a claim against a single entity for any flawed work. Additional benefits of integrated project delivery
include accelerated project delivery and improved project quality.

2.2 Risk Transfer to Design-Builder
In general, the selected delivery method makes Kiewit responsible for correcting any errors in design and/or
construction.  Specific risks transferred to Kiewit under the project agreement include the risk of errors or
omissions in their work products; unexcused delays; unexpected work that Kiewit needs to perform to carry
out the basic work scope; unavailability of materials; non-compliance with the decommissioning plan;
adherence to applicable law and governmental approvals; intellectual property infringement; and the risk of
exacerbating any existing known hazardous substances or other pollution conditions. KRRC will retain the
risk of any delays caused by (i) uncontrollable circumstances (such as changes in law, force majeure, the
discovery of cultural relics, and dam conditions unknown at the time the contract is entered into); (ii) any
work scope changes directed by KRRC; and (iii) the inaccuracy of any reliance document information

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



Definite Plan - Appendix A
Amended Risk Management Plan

July 2019 02 | Project Delivery Method 15

provided by KRRC or its subcontractors to Kiewit that formed the basis of the decommissioning plan and
that could not reasonably be verified by Kiewit.

The risk register included in Attachment A provides additional clarity as to who owns what risk. Depending on
the risk, the associated liability may be covered by Kiewit, insurance (see Section 3.2), the Specialty
Corporate Indemnitor (see Section 3.4), the Local Impact Mitigation Fund (see Section 3.5) or may be
retained by KRRC (see Section 2.8).

2.3 Contractor Selection Process
Kiewit was selected as the PDB using two-stage qualifications-based-selection (QBS) process.  The first stage
involved a request for qualifications (RFQ), and the second stage involved a request for proposals (RFP). QBS
standards during the RFQ included:

· Past performance of similar projects in scope, magnitude (complexity and size, such as but not
limited to performance of work at multiple locations at the same time), and type (waterway work;
environmentally regulated, etc.)

· Sufficient financial strength, including basic financial metrics such as corporate net worth and
profitability

· Experience with federally regulated permitting processes

· Longevity in industry

KRRC then invited three pre-qualified firms to make project submittals on a competitive proposal basis in
response to an RFP issued by KRRC. KRRC set forth the requirements for making project proposals in the
RFP and based them on the terms of the Definite Plan. KRRC selected the proposer submitting the best
value proposal (best overall price and technical merit) to perform the work. The states of California and
Oregon (States) and PacifiCorp were given the opportunity to review and comment on the selection process
and resulting project agreement to assure that their interests were protected and that the project work
would be properly carried out.

2.4 Performance Security and Indemnities
Sections 3.3 and 3.4 address bonds and the special corporate indemnitor in further detail. Kiewit will furnish
a conventional performance bond from a financially sound surety company, further assuring KRRC that
Kiewit will perform the project agreement as required. In addition, Kiewit is providing a parent company
guaranty securing performance of the project agreement. KRRC retains the right to call upon any such
guaranty or to draw on any such letter of credit if Kiewit fails to perform and use the proceeds to pay any
non-performance damages it is owed under the project agreement. Kiewit will also indemnify KRRC for any
loss or expense incurred by third parties resulting from an unexcused breach of the contract or any
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negligence or willful misconduct by Kiewit. Each party, as is conventional in contracts of this nature, will
waive the right to make a claim for punitive or consequential damages.

Kiewit has a stellar track record with large-scale and technically challenging civil projects, including most
recently, the emergency reconstruction of the Oroville Dam spillway, which involved removal and repair of
both the main flood control and emergency spillways in less than 18 months as well as extensive debris and
sediment removal, development of access roads, and other work.  Kiewit has also undertaken projects such
as the Folsom Dam Spillway Construction (Phases II & IV), East Toba and Montrose Hydroelectric Design-
Build and the Kwalsa and Upper Stave Hydroelectric Design-Build.  Kiewit brings relevant experience working
with the states of California and Oregon, PacifiCorp as well as other business relationships that will greatly
enhance the KRRC project team.

2.5 Construction Management
AECOM will provide oversight of Kiewit, including detailed design review and full construction-management
services throughout the duration of the project agreement. The owner’s representative will participate in
Kiewit’s design development meetings and will review all final design documents developed by Kiewit. KRRC
anticipates detailed reviews at the 30%, 60%, 90% and 100% completion levels, as well as review of final
Construction Documents (plans, specifications, design report and cost estimate). The construction manager
will be involved in recurring activities such as progress meetings, pay estimates, weekly progress reporting,
and schedule updates. These recurring activities are the basic machinery for transferring information,
making decisions, and identifying potential risks during construction. The construction manager will meet
weekly with Kiewit to review the status of completed work onsite. Kiewit will prepare and KRRC will review
and approve a written safety plan that Kiewit is required to follow, thus providing a uniform approach toward
project safety.

2.6 Post-Construction
While certain project construction risks will remain the responsibility of Kiewit through the Project Agreement
warranty and establishment requirements, many of the longer-term post-construction risks will be managed
by the Specialty Corporate Indemnitor, per the agreement discussed in Section 3.4.  In general, the Specialty
Corporate Indemnitor will indemnify the KRRC, States, and PacifiCorp against all harm associated with post-
construction impacts to natural resources, in addition to assuring compliance with all post-construction
permit requirements related to natural resources. KRRC will continue to consult post-construction as
provided in the KHSA.

2.7 Independent Board of Consultants
In accordance with the FERC letter dated May 22, 2018 regarding approval of the Board of Consultants
(BOC), the BOC will review project documents as well as dam removal schedules, plans and specifications,
staging sequence, and supporting engineering studies as directed. KRRC will consider any recommendations
with respect to the various design submittals.
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2.8 Retained Risk and Project Contingency
If accurate information is supplied to the project contractor, no scope changes are requested by KRRC after
contract execution, and no uncontrollable circumstances occur, the Kiewit will be obligated to complete the
Project for the GMP (which is based on competitively bid elements of the construction work) established at
the GMP Amendment signing. On the other hand, if any of the risks retained by KRRC occur, KRRC as the
project owner will bear the costs. Accordingly, the project budget will include an appropriate contingency
reserve for any such risks, and KRRC will use insurance and other mechanisms such as contingency and
reserve funds to manage these risks. In addition, the KRRC will set up a Local Impact Mitigation Fund to
manage and bear the costs of certain retained risks as defined in Section 3.5.

Section 2.6 of the amended Appendix P (Estimate of Project Costs; July 2019) of the Definite Plan (KRRC
2019) discusses the calculated Project contingency, based on updated construction costs and Project risks.
Contingency was analyzed using a Monte Carlo analysis on any retained risks that were not covered by
insurance and were not transferred to Kiewit, Specialty Corporate Indemnitor, or managed through the Local
Impact Mitigation Fund. The current Project implementation estimate can accommodate a P80 Contingency,
in addition to an approximately $18 million reserve below the current funding limits.
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Chapter 3: Insurance, Bonds and
Other Surety Arrangements
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3. INSURANCE, BONDS AND OTHER
SURETY ARRANGEMENTS

3.1 Overview
The KRRC will insure against all insurable risks, at a level of coverage sufficient to cover the risks.  This
section of the Risk Management Plan identifies the insurance, bonds and other surety arrangements that
KRRC will maintain in fulfillment of its obligations under Appendix L of the KHSA and prudent business
practices. KRRC developed this plan with specialized guidance and advice from Aon and Resource
Environmental Solutions, LLC. (RES).

Aon is a global professional services firm and its Commercial Risk Solutions’ division provides risk advisory,
risk transfer and structured solutions to reduce the client’s total cost of risk6. Working with Aon as its
insurance and risk advisor, KRRC has established and will maintain a robust insurance program to minimize
first-party and third-party risks associated with the Project. The insurance program is designed to protect all
the key stakeholders and KRRC.

RES is the nation’s only fully scaled operating company providing comprehensive ecological restoration and
water resource solutions, as well as risk management and corporate indemnification solutions7. Working
with RES as its corporate indemnitor advisor, KRRC has developed a liability transfer program that will allow
them to fulfill their unique obligations under Appendix L of the KHSA.

3.2 Insurance

3.2.1 Overview
The KRRC received a Risk and Insurance Due Diligence Report from Aon in June 2019, which is attached to
this plan as Attachment B.  The insurance recommendations included herein come from this Aon report.

KRRC will maintain two insurance programs, each of which will be designed to address different insurance
needs and requirements throughout the evolution of the Project. Prior to the commencement of dam
removal activities, the insurance currently maintained by KRRC is best viewed as a corporate insurance
program that covers KRRC’s general business risks (discussed below as the Corporate Insurance Program).

6 Additional information regarding this firm may be found at https://www.aon.com

7 Additional information regarding this firm may be found at https://www.res.us
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The insurance that will be maintained for final design and construction (Kiewit tasks) will fully comply with
the KHSA and Appendix L to the KHSA but will be procured by KRRC and/or Kiewit, as summarized below.

3.2.2 Timing
KRRC’s corporate insurance program is in place and is described below.

Kiewit insurances are also summarized below.  The actual insurance policies will be put in place in
coordination with the beginning of the design or construction activities to which they relate, including certain
preliminary site work. For example, insurance for design work was in place at the time the Project Agreement
became effective.  Insurance for the actual construction may not be in place until construction is ready to
commence.

3.2.3 Corporate Insurance Program
KRRC’s corporate program includes the following coverages summarized in Table 3.2-1:

Table 3.2-1 KRRC Current Corporate Insurance Summary

Type of Coverage Effective Date Limits Carrier

General Liability 6/30/19 – 6/30/20 $1M occ/$1M prod
comp ops/$2M general
policy agg

RSUI Indemnity

Auto Liability – Hired &
Non-Owned

6/30/19 – 6/30/20 $1M CSL CNA

Workers Compensation
and Employer’s Liability

6/30/19 – 6/30/20 Statutory and $1M CNA

Property 6/30/19 – 6/30/20 Various but includes
limits for off-site
coverage

CNA

D&O/E&O 6/30/19 – 6/30/20 $5M PGU
D&O/E&O 6/30/19 – 6/30/20 $5M Validus Specialty

3.2.4 Project Insurance Program
In structuring the Project insurance program for KRRC, Aon focused on two key factors: (1) protection of the
Project and the Stakeholders and (2) delivering the best value. With those guiding principles in place, Aon
recommended several modifications to previously proposed insurance programs. The first change is to have
Kiewit procure the general liability and workers compensation under a contractor-controlled insurance
program (“CCIP”). The reasons for switching from an owner-controlled insurance program (“OCIP”) to a CCIP
include the following:
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1. the fact that KRRC is a special purpose entity with no long-term operational history whereas Kiewit is
a 135-year-old construction and engineering company with a proven track record of success;

2. Kiewit’s purchasing power in the insurance market is greater than that of KRRC, which means it can
obtain more competitive pricing and terms and conditions; and

3. KRRC will eventually sunset after license surrender is effective, whereas Kiewit’s operations will
continue. This will allow Kiewit to manage any long-tail claims associated with the Project.

The second modification to the previously proposed insurance program is that Kiewit is being permitted to
use its corporate professional liability policy. Aon has reviewed the policy and it complies with all the
requirements that were set forth in the current Aon specifications. This saves the Project over $2M in costs
given that a project specific policy does not need to be purchased.

The last modification was to have the contractor’s pollution liability (“CPL”) and pollution legal liability (“PLL”)
with linked limits and written with the same insurer. The reason that this is important is that claims often
trigger coverage under both policies, and having one carrier, whose limits are linked, avoids coverage
disputes. Aon has also recommended, based upon its actuarial analysis and industry expertise, to purchase
a limit of $50M vs. two $100M policies to avoid paying for coverage that will likely not be triggered.

Table 3.2-2 summarizes the proposed KRRC Project insurance program:

Table 3.2-2 KRRC Recommended Project Insurance Program

Type of Coverage Effective Date Limits Carrier

Builder’s Risk Upon start of
construction activities

Probable Maximum Loss Kiewit

CCIP for general liability,
workers
compensation/employer
’s liability and excess
liability

Upon start of
construction activities

$200M for the GL and
Excess

Statutory for WC and $1M
for employer’s liability

Kiewit

Auto Liability Upon start of
construction activities

$5M CSL Kiewit’s corporate
policy

CPL/PLL Upon start of
construction activities

$50M linked limits KRRC

Professional Liability Upon start of
construction design

$25M Kiewit’s corporate
policy

Aircraft and Watercraft
Liability

If aircraft and watercraft
are used

$5M for watercraft,
aircraft and drones over
10 kg

$10M for helicopters

Kiewit’s corporate
policy
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3.2.5 Independent Board of Consultants
The BOC have reviewed the KRRC suggested Project Insurance Program list of insurance policies and
insured limits. The BOC includes a member or members with expertise in insurance coverage and bonding
for large and complex civil construction projects.

3.2.6 Ongoing Evaluation
KRRC and Aon will review all policies of insurance on a not-less-than-annual basis to make sure that they are
sufficient and cost effective relative to other insurance products and risk management tools as may
subsequently become available.  If certain risks evolve, the insurance will be modified, as appropriate.

3.3 Bonds

3.3.1 Requirements and Timing
Appendix L to the Amended KHSA addresses bonding requirements. Bond requirements include bid bonds,
performance bonds (in an amount equivalent to original contract value) and payment bonds (in an amount
equivalent to original contract value). These bonds will be secured in connection with awarding the Project
Agreement to undertake decommissioning activities. Kiewit will maintain these bonds in addition to a parent
company guaranty. In the Project Agreement, the KRRC requires that all bonds be obtained from financially
sound surety companies.  Bonds do not cover uncontrollable circumstances.

3.3.2 Performance Bond
The performance bond securing the contractor’s performance under the Project Agreement will be in the full
amount of the dam removal contract. The contractor's surety company issuing the bond will determine the
form of bond: however, AIA Form 312 is the predominant form in use at this time. To the extent alternate
forms are used, they are expected to be substantively similar.

3.3.3 Independent Board of Consultants
The BOC have reviewed the bonding requirements in the Project Agreement.  Because the performance bond
backstops the dam removal contractor’s performance, it cannot be issued until the dam removal
construction contract is in place and will be issued at that time.
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3.3.4 Ongoing Evaluation
As with insurance, KRRC and Aon will periodically review the amount and form of bonds (and/or parent
company guaranty or standby letter of credit) to make sure that they are sufficient and cost effective relative
to other products and risk management tools as may subsequently become available.

3.4 Specialty Corporate Indemnitor

3.4.1 Overview
Appendix L to the KHSA requires KRRC to identify and contract with a specialty corporate indemnitor (a
Liability Transfer Corporation, or LTC) to protect the States, as well as PacifiCorp from potential liabilities that
are not covered contractually by insurance or other risk mitigation strategies (e.g. PDB Agreement, Local
Impact Mitigation Fund, etc.). KRRC will fulfill this requirement in consultation with the States and PacifiCorp
and in connection with the design and implementation of the insurance and bonding program discussed
above. KRRC will use this risk management tool to address certain risks not covered by the proposed
insurance program. Parameters established by the KHSA to assess the sufficiency of a corporate indemnitor
include:

· Appropriate capitalization (as agreed to by the States and PacifiCorp)

· Performance in projects of similar scope, magnitude, complexity and type

· Experience with federally regulated permitting processes

· Longevity in the industry

The specialty corporate indemnitor will be structured contractually, through third-party indemnities or
potentially with additional special insurance products. As described in more detail below, the specialty
corporate indemnitor will perform certain portions of the Project and will assume responsibility for various
project risks, both during project execution and post-project (including the fulfillment of any long-term
mitigation obligations established by the Definite Plan or regulatory approvals).

The KRRC received a liability transfer plan from RES and will implement the proposed structure for
addressing risks that occur after the dams are removed and are not otherwise covered by insurance or other
contractual indemnification.  These risks include (1) certain natural resources risks, (2) certain risks
associated with cultural resources and (3) risks related to property damages arising without fault of Kiewit.

For the first two categories of risk listed above (natural resources and cultural resources), the current intent
of the parties is that RES will serve as the LTC and will indemnify the KRRC, PacifiCorp and the States
against harm associated with those risks for a fee, through an indemnification agreement.  This agreement
would also require RES, as LTC, to complete all activities (monitoring, maintenance, reporting, and
responding to unforeseen conditions) associated with natural resource-related permitting, California
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Environmental Quality Act (CEQA) and National Environmental Protection Act (NEPA) requirements, as well as
cultural resource inadvertent discoveries.

“Natural resource-related permitting” includes all requirements included in natural resource-focused
permits, including, but not limited to, the United States Army Corps of Engineers Clean Water Act Section
404 permit, the Endangered Species Act Section 7 Consultation (Biological Opinion), the Wild and Scenic
Rivers Act, Section 7 (Consistency Determination), the Oregon Clean Water Act Section 401 (Water Quality
Determination), the Oregon Endangered Species Act Incidental Take Permit, the Oregon Department of Fish
and Wildlife Fish Passage Approval, the California Clean Water Act Section 401 (Water Quality Certification),
the California Department of Fish and Wildlife Section 1602, and the California Endangered Species Act
Take Permit. In addition, all natural resource-related requirements in any federal, state or local permit or
Memorandum of Understanding, will be the responsibility of RES, who will indemnify the KRRC, PacifiCorp
and the States against any damages associated with related compliance.

For the third category of risk above (property damages arising without fault of Kiewit), a RES entity or,
potentially, the KRRC will implement a Local Impact Mitigation Fund to proactively address mitigation and
associated risks.  The Local Impact Mitigation Fund is discussed in more detail below in Section 3.5.

3.4.2 Timing
KRRC expects to fulfill this requirement concurrently with the execution of the GMP Amendment for dam
removal construction.

3.4.3 Independent Board of Consultants
The BOC have reviewed the KRRC identified risks that will be transferred to a specialty corporate indemnitor.
KRRC’s final decision on how best to use this risk management tool is, however, subject to the approval of
the States and PacifiCorp, in consultation with the Federal Parties, whose approval may not be unreasonably
withheld.

3.5 Local Impact Mitigation Fund

3.5.1 Overview
The Local Impact Mitigation Fund would be a pool of capital independently administered by a third party
following a methodology for compensating parties impacted by the removal of the dams, and covering funds
for defense of claims, as necessary. Based on discussions with persons who have successfully administered
such funds, RES believes a fund would be a cost-effective way to address potential litigation, and for this
Project, could address all the property impacts, while containing a reserve for litigation.

RES identified five key areas of property damage where insurance or indemnification (through the specialty
corporate indemnitor) was not available, and where a Local Impact Mitigation Fund would be a cost-effective
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solution to manage associated risks: (1) the potential for increased flooding, (2) impacts associated with the
release of sediment, (3) the potential for instability around reservoir rims, (4) impacts to groundwater wells
and (5) the potential for diminution in land value and similar claims.

3.5.2 Timing
KRRC expects to develop the fund and begin management of the fund within the next 6 to 12 months, to
allow sufficient time to complete associated outreach, negotiation, detailed design (where applicable) and
execution of agreements prior to the start of construction.

3.5.3 Independent Board of Consultants
The BOC have reviewed the KRRC identified risks that will be addressed through the Local Impact Mitigation
Fund and have provided their initial comments. KRRC’s final decision on how best to use this risk
management tool is, however, subject to the approval of the States and PacifiCorp, in consultation with the
Federal Parties, whose approval may not be unreasonably withheld.
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Chapter 4: Risk Register
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4. RISK REGISTER
4.1 Overview
This section identifies planning, design and construction risks (in the form of a risk register) and estimates
their likelihood and consequences of occurrence, ranking those risks to determine which pose the greatest
risk to the Project, and developing risk management strategies for the highest-ranking risks. Input from Aon
(on insurance) and RES (for Liability Transfer) have been considered in development of certain information
contained within the risk register (e.g. probability, impact), and were used to populate the risk “owner” and
“contingency carrier” columns, where appropriate.

The risk register will be a living document prepared with the participation of the full project team (KRRC,
consultants, stakeholders, etc.) eventually including Kiewit. This plan is based on the Project as it has been
described and developed in the Federal Energy Regulatory Commission (FERC) Definite Plan for
Decommissioning (KRRC 2018) (Definite Plan).

The plan will be updated periodically by the full project team to add newly identified risks and adjust risks
that have been previously identified either upward or downward.

The risk register identifies planning, design and construction risks as they are recognized throughout the
duration of the Project, and the KRRC is prepared to address all identified risks in the risk register in the
course of implementing a license surrender order.  As described in more detail below, the KRRC has
identified an owner for each risk and is accounting for costs associated with each risk through one of the
surety arrangements summarized in Section 3, or through project contingency reserves, which have been
calculated using a Monte Carlo analysis and are documented in the amended Estimate of Project Costs
report (KRRC 2019).

KRRC has assigned each identified risk its own unique Risk identification (ID) number and categorized into
one of eleven risk categories, which are described in further detail in Section 4.3. Risk ID numbers are not
necessarily sequential, since they were derived from an initial broader list that may not have all moved
forward. The register also includes specific information and data associated with each risk as follows:

· A description of the risk

· The root cause(s) of the risk

· The phase of the project when the risk would be actualized

· The likelihood (probability) that the risk will occur

· A rating of the impact or consequence if the risk event occurred
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· A risk score (rating) by combining the likelihood and related consequence

· The selected risk management strategy

· A summary of risk management measures

· The assigned owner of the risk

· The primary and secondary carriers of risk costs

· The risk status

As the risk register is further developed and implemented, responsible parties from the KRRC and Kiewit will
be assigned to further define and implement risk management measures identified for each risk. As risks
are avoided or mitigated, or as new relevant information is obtained, risk category, score and rating will be
updated to reflect the latest information.

Since the risk register will evolve and KRRC will update it throughout the life of the Project, ongoing
assessment and reporting will be necessary. Reporting and other continuing risk management activities are
discussed in Section 4.8.

4.2 Related Risk Guidelines
FERC has developed interim guidelines for risk-informed decision making (FERC 2016) and the United
States Department of Homeland Security has published a resource for estimating economic consequences
for dam failure scenarios (DHS 2011).  While both references are specific to dam facilities currently in
operation (which will remain PacifiCorp’s risk through completion of the Operations and Maintenance
Agreement), the considerations are relevant when considering risks associated with dam removal. Both
references, in addition to several dam failure case studies, were reviewed while identifying and estimating
consequences associated with dam safety risks during the removal process.  Dam safety risks specific to
dam removal will be further developed through FERC’s Potential Failure Modes Analysis (PFMA) process, and
the risk register will be updated at that time, as appropriate.

A PFMA is a dam and project safety evaluation tool developed by FERC to be used in the Part 12, Subpart D,
program of dam and safety evaluations for FERC regulated projects.  For dams that will be undergoing major
modifications, remedial work or are scheduled to have substantial changes which can include removal,
FERC’s Engineering Guidelines indicate that Supplemental PFMAs shall be conducted to evaluate the
recommended dam removal plan prior to de-construction.  The PFMA process typically includes the following
Steps, which will be completed for this Project prior to GMP finalization:

1. Collection of Background Data (complete)

2. Selection of the PFMA Core Team
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3. Site Visit and Review

4. Comprehensive Data Review

5. PFMA Session

6. Evaluation of Surveillance and Monitoring

7. Documentation

4.3 Risk Category
KRRC has categorized each risk into one of the following general categories:

1. Environmental & Permitting – These are design and construction risks primarily related to
environmental, compliance and permitting aspects of the Project. Environmental aspects and
associated risks could involve existing or future biological, cultural or other environmental
conditions/species, potential construction related effects such as air quality or noise, or potential
downstream environmental effects. Permitting includes process-related considerations,
requirements associated with compliance and acquisition of all necessary regulatory permits.

2. Right-of-Way or Easements – Risks that primarily relate to acquiring access to other properties or
construction within existing easements on the project site.

3. Procurement – Risks that relate to the negotiation of the GMP.

4. Design – These are risks primarily related to development of the project design and subsequent
performance of associated Project features.  Risks could involve performance failures as a result of
incorrect assumptions or calculations, incomplete or inaccurate drawings and specifications, etc.

5. Field Conditions – Risks that primarily relate to field conditions that may occur or be discovered
during construction.

6. Construction - Risks primarily related to actual construction of the Project including labor, equipment,
material, existing conditions, subsurface conditions, site safety, etc. Construction related risks could
involve Kiewit’s quality of work or production, as well as health and safety.

7. Reservoir Drawdown – Risks primarily related to the drawdown operation prior to dam removal.

8. Contractor Performance – Risks associated with the performance or quality during construction.

9. Dams, Powerhouses, Reservoirs – Risks primarily associated with the site improvement or the
facilities and their removal.
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10. Yreka Water Supply Pipeline – Risks primarily associated with the construction of the relocated
pipeline.

11. External Events – These are risks primarily related to events or conditions outside of the control of
the Project, such as unforeseen site conditions, forces of nature (e.g. floods and wildfires), etc.

4.4 Phases
Each identified risk will exist during particular phases of the Project.  The Project phases include the
following:

1. Design:  Design is the period during which the detailed and final design of the Project is performed
by Kiewit. Activities during this phase include field investigations for final design, final design,
permitting activities, and regulatory review and approval of the final design documents.

2. Construction:  The period during which construction activities to implement the final design take
place. Activities during the Construction Phase include mobilization, preparation of the site, pre-
reservoir drawdown construction activities, other early construction activities, dam and
appurtenances demolition activities, followed by site restoration.

3. Post-Construction:  The period following dam removal and site restoration.

The risk register identifies the phase when each risk would be actualized.  Risks associated with regulatory
compliance will be mitigated throughout the required regulatory monitoring period.

4.5 Risk Score and Rating
The risk score and rating are a function of the probability of the risk occurring and the consequence if the
risk were to occur. Probability of occurrence is broken into five different categories to provide sufficient
ranges of likelihood, as listed below:

· Probability Score of 5:  Risk has a 60% or greater probability of occurrence, meaning it is very likely
to occur

· Probability Score of 4:  Risk has a 40 to 59% probability of occurrence, meaning it is likely to occur

· Probability Score of 3:  Risk has a 20 to 39% probability of occurrence, meaning it is less likely to
occur

· Probability Score of 2:  Risk has a 10 to 19% probability of occurrence, meaning it is unlikely to occur
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· Probability Score of 1:  Risk has a less than 10% probability of occurrence, meaning it is very unlikely
to occur

Consequence of the risk occurring is also broken into five different categories to provide sufficient ranges for
the consequences of impact. Since impacts for various risks can apply to one or more aspects, it can be
difficult to quantify all risks using the same metric (e.g. cost increase in dollars, etc.). For that reason,
engineering and management judgment is involved when assigning consequence of impact scores. A high
level of coordination and collaboration among key project decision makers is necessary for assigning
consequence of impact scores. Table 4.5-1 provides some general guidance on consequence of impact
scores under relevant aspects.

The risk score is calculated by multiplying the probability of risk by the consequence of impact, and then
categorizing or rating the risk as low, moderate, or high as shown on the risk score matrix in Table 4.5-2. As
shown in the risk score matrix, any risk that has a consequence of impact score of 5 is categorized as a very
high risk.

Table 4.5-1 Consequence of Impact Definition for Various Aspects

CONSEQUENCE OF IMPACT
PRIMARY ASPECT Very Low (1) Low (2) Moderate (3) High (4) Very High (5)

Schedule No or little impact to
schedule

Schedule
delay of less
than 3 months

Schedule
delay of 3 to
<6 months

Schedule
delay of 6 to
12 months

Schedule
delay of more
than 12
months

Cost <$1M $1M-$5M $5M-$10M $10M-$30M ≥$30M

Safety No or little impact to
public safety

Number of
individuals
exposed to
minor safety
risk less than
5

Number of
individuals
exposed to
minor safety
risk greater
than 5

Number of
individuals
exposed to
serious safety
risk less than
5

Number of
individuals
exposed to
serious safety
risk more than
5, or any life-
threatening
risk (1 or
more)

Environmental
Impact

No significant impact
to any environmental
resource

Short-term
impact that is
insignificant

Short-term
impact that is
significant.
Long-term
impact that is
insignificant.

Long-term
significant
impact to
non-listed
species

Long-term
significant
impact to
fisheries or
listed species
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Table 4.5-2 Risk Score and Ranking Matrix (green=low, yellow=medium, red=high)

Probability
of

Occurrence

5
 (60-100%) 5 10 15 20 25

4
 (40-59%) 4 8 12 16 20

3
 (20-39%) 3 6 9 12 15

2
 (10-19%) 2 4 6 8 10

1
 (1-9%) 1 2 3 4 5

1 2 3 4 5
Consequence of Impact

4.6 Risk Management Strategy
During development and implementation of the Project, KRRC will assign the risk strategy to identified risks
using the following codes:

1. Manage:  Risk management seeks to reduce the likelihood of the risk occurring and/or the
consequence of the risk, should it occur.

2. Avoid:  Avoidance of the risk eliminates the likelihood of the risk occurring and/or the consequence
of the risk, should it occur.

3. Transfer:  Transference of the risk makes the risk either partially or completely another party's
responsibility.

4. Accept:  Acceptance of the risk recognizes that the risk cannot be fully managed, avoided, or
transferred.

5. Shared:  Shared risk means that the liability associated with the risk can be partially transferred (as
described above), but certain aspects of the risk remain with the KRRC and will need to be managed,
avoided or accepted.

KRRC will secure insurance, bonds, and indemnities before accepting license transfer and becoming owner,
to manage all relevant risks in the risk register.
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4.7 Risk Status
As the Project develops and is implemented, the status of identified risks will be assigned using the following
codes:

1. Open: risks that continue to pose a threat for the Project. These are risks that may or may not have
occurred that will not expire until some future date

2. Managed: risks which have had risk management measures implemented such that the likelihood of
occurrence or consequences of occurrence has been reduced to a level that the Project can accept
in the event the risk occurs

3. Expired: risks that may, or may not, have occurred but no longer pose a threat to the Project. When a
risk expires, the probability becomes zero thereby making the risk score zero

4.8 Continuing Risk Management
As mentioned above, KRRC will update the risk register throughout the life of the Project, with ongoing
assessment and reporting. The project team will manage and track the risk register through all phases of the
Project.

Now that Kiewit has begun their work on Preliminary Services (investigation and design), they are developing
their own risk register, which will focus solely on the design and construction phases of the Project. The
KRRC will work proactively with Kiewit to identify and manage all risks associated with design, permitting
and construction, while continuing to manage any risks outside of Kiewit’s scope of work.

KRRC will secure insurance, bond, and indemnity before accepting license transfer and becoming owner, to
manage all relevant risks in the risk register.

4.8.1 Risk Workshops
After the initial identification of risks, KRRC will conduct a series of risk workshops at strategic points
throughout the Project duration. The goal of these risk workshops will be to further update and refine risks,
conduct evaluations and explore mitigation opportunities, while engaging new partners in the Project and the
risk management process. Likely times for subsequent risk workshops include:

· After completion of Kiewit’s Preliminary Services risk workshop

· After key permits are issued (e.g. FERC Surrender order)

· Prior to first commencement of significant construction activities

· Midpoint of construction, or prior to significant phase(s) of construction
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4.8.2 Monitoring and Control
During each risk management meeting, the attendees will review status, risk score and risk management
opportunities for all active risks. Output of the risk management meeting will be an updated risk register for
distribution.

Project monthly progress reports will include a list of open risks, the status of associated risk management
actions, and any changes to action completion dates. A narrative will explain any significant exceptions to
risk management action completion dates. KRRC will report any new risks.

KRRC will not delete expired risks (i.e. those that have occurred but no longer pose a threat to the Project) –
these will remain on the risk register as closed items, or they will be transferred to a register of expired risks
for documentation purposes.

Design Phase

At a minimum, KRRC will complete quarterly updates throughout the detailed design phase.

Construction Phase

KRRC and Kiewit will hold routine risk management meetings at least once every two months. The owners
assigned to risks in the current project phase will attend these meetings.

4.8.3 Closing Risk Registers and Lessons Learned
Closing risk registers involves documenting all managed risks and final impacts on the overall Project.
Impacts include, but are not limited to, impacts on project costs and schedule. KRRC will similarly document
monitored but unmitigated risks. This information will be available for use on future projects and can be
used to adjust severity and probability indices, better define risk tolerance levels and improve risk
management efforts.

KRRC will prepare a Lessons Learned Report when the risk register is closed. The primary focus will be to
identify activities which were highly effective, effective, partially effective, or not effective, and to recommend
ways to improve overall effectiveness for risk management activities.

4.9 Risk Register
The current risk register is included as Attachment A. Each risk is categorized by project phase, and the root
cause of each such risk is identified. The risk register identifies probability, impact and weight, and provides
an overall ranking for each risk, as well as a strategy for managing each risk, and risk management
measures, where appropriate. Finally, the risk register identifies the risk owner and the status of each risk.
As noted above, the risk register will evolve and be updated throughout the life of the Project, involving
ongoing assessment and reporting.
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Owner
Owner / 

Force Majeure
PDB

Owner / PDB
Owner / PDB / 
Force Majeure
Owner's Egr

Owner's Egr / 
PDB

Post-GMP 
Contingency

Post-GMP 
Contingency

5 Very High Owner / 
Owner's Egr / 

PDB

Pre-GMP 
Contingency

Pre-GMP 
Contingency

5 Very Likely
(60-100%)

4 High Avoid LTC LTC LTC

Any time 4 Likely
(40-59%)

3 Moderate Transfer PDB / LTC Local Impact 
Mitigation Fund

Local Impact 
Mitigation Fund

Design 3 Less Likely
(20-39%)

2 Low Manage Owner / PDB / 
LTC

PDB PDB Open

Construction 2 Unlikely
(10-19%)

1 Very Low Accept Owner / LTC Insurance Insurance Managed

Post-
Construction

1 Very Unlikely
(1-9%)

0 No impact Share PacifiCorp - - Expired

Risk 
ID Risk Category Risk Description Root Cause(s) Phase When 

Actualized

Risk 
Weight 
(P x I)

Overall Rating
KRRC 

Management 
Strategy

Risk Management Measure Risk Owner
Primary 

Contingency 
Carrier

Secondary 
Contingency 

Carrier

Risk 
Status

Environmental & Permitting
4 Environmental & 

Permitting
Unanticipated FERC/DSOD 
Requirements
Unanticipated Project requirements from 
agencies, FERC, or DSOD (including 
through BOC or PFMA processes) may 
cause delays to the project and increase 
costs.

Agency, FERC,  DSOD, BOC, or 
PFMA reviews result in unanticipated 
requirements

Design 2 Unlikely
(10-19%)

2 Low 4 Low Manage Close coordination where possible with 
referenced agencies; Prepare technical 
assessments that can hold up to scrutiny. 
Proactive agency coordination and field 
studies are underway.

Owner Pre-GMP 
Contingency

- Open

8 Environmental & 
Permitting

Unanticipated Other Permit 
Requirements
Unanticipated permit requirements that 
increase contract price if not known at time 
of preparation of the Guaranteed Maximum 
Price (GMP).

Permitting agencies require offsite 
mitigation or any other requirements 
beyond anticipated requirements

Design 4 Likely
(40-59%)

3 Moderate 12 Med Manage Early consultation with agencies; Sound 
approach to restoration. Proactive agency 
coordination and field studies are underway.

Owner / LTC Pre-GMP 
Contingency

LTC Open

15 Environmental & 
Permitting

KRRC-Managed Permitting Delays
There may be delays to acquire permits 
(e.g. Corps 404, ESA Sec 7, CDFW MOU, 
Siskiyou County MOU)

Agency unable to process permit to 
allow for required construction start 
date

Design 3 Less Likely
(20-39%)

2 Low 6 Med Manage Ongoing early consultation with agencies and 
early permit application submittal. Proactive 
agency coordination and field studies are 
underway.

Owner Pre-GMP 
Contingency

- Open

76 Environmental & 
Permitting

FERC Process Delays
FERC process (including NEPA) may take 
longer than anticipated, resulting in  Project 
delay.

FERC schedule delays Design 4 Likely
(40-59%)

3 Moderate 12 Med Accept Proactive response to FERC requests and 
strict adherence to FERC standard protocol 
and processes.

Owner Pre-GMP 
Contingency

- Open

Risk Identification

Probability
(P)

Impact
(I)

Risk Assessment (for Risk Management) Risk Mitigation Risk Costs Coverage
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Risk 
ID Risk Category Risk Description Root Cause(s) Phase When 

Actualized

Risk 
Weight 
(P x I)

Overall Rating
KRRC 

Management 
Strategy

Risk Management Measure Risk Owner
Primary 

Contingency 
Carrier

Secondary 
Contingency 

Carrier

Risk 
Status

Probability
(P)

Impact
(I)

93 Environmental & 
Permitting

Listed Species - Western Pond Turtle
Western Pond Turtle becomes Federally 
listed during permitting process. This may 
result in additional cost.

Project effect on listed species Any time 4 Likely
(40-59%)

3 Moderate 12 Med Manage Proactive coordination with appropriate 
regulatory agencies on likely requirements and 
associated field work; Address contingency in 
consultations. Proactive agency coordination 
and field studies are underway.

Owner / LTC Pre-GMP 
Contingency

LTC Open

112 Environmental & 
Permitting

Permit Reopener
Changes during construction that require 
an amendment to a permit.

Unforeseen or changed site condition 
requires altering planned construction 
and project impacts which require a 
change to a permit.  Design change by 
PDB to save costs or time.

Construction 2 Unlikely
(10-19%)

3 Moderate 6 Med Transfer Flexible project descriptions that allow for 
design options; Comprehensive field 
investigation and documentation.

PDB / LTC LTC LTC Open

27 Environmental & 
Permitting

Construction Permits
PDB may be unable to obtain construction 
permits (e.g. County encroachment 
permits) in time for construction. This may 
lead to schedule delays.

Poor planning, insufficient 
communication, difficulty negotiating 
requirements

Design 3 Less Likely
(20-39%)

2 Low 6 Med Share Owner coordination with Contractor for 
proactive communication with Counties;  
Contingency planning for delayed start during 
first year of construction.

PDB PDB - Open

37 Environmental & 
Permitting

Special-Status Species Presence
Special-status species (incl. bald and 
golden eagles) presence delays 
construction

Unanticipated species found onsite 
cause stop work

Construction 4 Likely
(40-59%)

2 Low 8 Med Transfer Additional surveys to identify nest locations in 
the years leading up to construction; 
Implementation of the avoidance and 
minimization measures identified in the 
Definite Plan; Effective transfer of risk through 
Contract terms to Design-Builder. Pre-
construction surveys; Design planning; 
Require work areas to be cleared prior to 
nesting season; Proactive surveys for nesting 
activity during nesting season; Proactive 
nesting mitigation measures during nesting 
season.

LTC LTC Insurance Open

40 Environmental & 
Permitting

Permit Requirements Not Satisfied
Mitigation measures or permit requirements 
may not be satisfied. This may lead to 
delays and additional costs.

Responsible party (PDB or LTC) does 
not meet expectations of permitting 
agencies in meeting permit 
requirements

Post-
Construction

4 Likely
(40-59%)

1 Very Low 4 Med Transfer Coordination between Designer, Contractor, 
and permitting agencies; Satisfy permit 
requirements.

LTC LTC - Open

42 Environmental & 
Permitting

Cultural Resource Damage
Known cultural resource may be damaged 
during construction. This may lead to a cost 
impact.

Mitigation measures fail to protect 
resource

Construction 2 Unlikely
(10-19%)

1 Very Low 2 Low Transfer Identification of existing cultural resources to 
the extent feasible; Ongoing coordination with 
tribes and local historical societies to assess 
potential damage and identify measures.

PDB / LTC Insurance LTC Open

68 Environmental & 
Permitting

Downstream Biological Resource 
Damage
Greater than anticipated effect on 
downstream biological resources may lead 
to additional costs.

Effect of suspended sediment causes 
greater than anticipated impact to 
given species

Construction 2 Unlikely
(10-19%)

2 Low 4 Low Transfer Develop appropriate aquatic resource 
measures through coordination with the 
regulatory agencies; Implement risk 
management measures to address effect on 
downstream resources.

PDB / LTC LTC Insurance Open

70 Environmental & 
Permitting

Protected Species Loss
Coho or Bald and Golden Eagle net loss 
within 5 years of construction completion 
may lead to additional cost in fines.

Mitigation and rehabilitation measures 
provide insufficient protection

Post-
Construction

2 Unlikely
(10-19%)

2 Low 4 Low Transfer Proactively monitor species before and during 
construction; Implement additional risk 
management measures.

LTC LTC Insurance Open
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Risk 
ID Risk Category Risk Description Root Cause(s) Phase When 

Actualized

Risk 
Weight 
(P x I)

Overall Rating
KRRC 

Management 
Strategy

Risk Management Measure Risk Owner
Primary 

Contingency 
Carrier

Secondary 
Contingency 

Carrier

Risk 
Status

Probability
(P)

Impact
(I)

71 Environmental & 
Permitting

Bat Loss
Bat roosts do not meet success criteria 
requiring additional mitigation, which may 
lead to additional cost in fines.

Predictive model of bat roost 
effectiveness is incorrect

Post-
Construction

2 Unlikely
(10-19%)

1 Very Low 2 Low Transfer Agency input into performance requirements 
in DB contract and design; Proactive QA/QC 
during construction. Cost estimates should 
assume prudent amount of replanting or other 
habitat maintenance.

PDB / LTC LTC Insurance Open

72 Environmental & 
Permitting

Habitat Restoration
Unanticipated maintenance or repair 
required during regulatory monitoring and 
reporting period (e.g. plant establishment, 
tributary passage blockage, etc.). Habitat 
restoration may lead to additional cost.

Constructed project component does 
not meet agency expectations

Post-
Construction

2 Unlikely
(10-19%)

2 Low 4 Low Transfer Agency input into performance requirements 
in DB contract and design; Proactive QA/QC 
during construction. Cost estimates should 
assume prudent amount of replanting or other 
habitat maintenance.

PDB / LTC LTC Insurance Open

86 Environmental & 
Permitting

Restoration Materials Unavailable
Local restoration materials (seed, plants) 
may not be available. This may lead to 
schedule delays and increased costs.

Insufficient quantities available for 
collection or insufficient quantities 
produced by propagation

Construction 2 Unlikely
(10-19%)

2 Low 4 Low Share Early collection of seed and nursery 
propagation of plants for restoration prior to 
award of DB contract.

PDB PDB - Open

88 Environmental & 
Permitting

Flood Mitigation Delays
Flood mitigation improvements delay 
reservoir drawdown.

Implementation of downstream flood 
improvements take longer than 
anticipated and are not completed prior 
to reservoir drawdown

Construction 2 Unlikely
(10-19%)

2 Low 4 Low Manage Complete early outreach to residents and 
owners in affected areas;  Evaluate decision 
to proceed with drawdown even if there are 
holdouts that do not allow flood 
improvements.

Owner Local Impact 
Mitigation Fund

Insurance Open

96 Environmental & 
Permitting

Proliferation of Weeds
Weeds outcompete native plants and site 
restoration goals are not met. This may 
lead to a cost impact for the project. More 
monitoring at the end of tail end.

Proliferation of weeds Post-
Construction

2 Unlikely
(10-19%)

2 Low 4 Low Transfer Contract warranty period; Post-construction 
maintenance requirements in contract.

PDB / LTC LTC PDB Open

Right-Of-Way or Easements
28 ROW Easement Restrictions

ROW/construction easements may be 
denied for modification of access roads or 
other improvements

Insufficient communication and 
compromise with property owner

Any time 4 Likely
(40-59%)

1 Very Low 4 Med Manage Proactive communication with access road 
owners;  Contingency planning for use of 
access roads without modification.

Owner Post-GMP 
Contingency

- Open

83 ROW Adjacent Properties Impacted
Unforeseen impact to adjacent properties 
during construction.

 Unanticipated impacts during roads 
work or downstream mitigations

Construction 3 Less Likely
(20-39%)

2 Low 6 Med Share Contractor required to develop final design 
that considers adjacent properties;  Early 
identification of property impacts.

Owner / PDB Local Impact 
Mitigation Fund

Insurance Open

106 ROW Property Restrictions
The title search may uncover easements or 
other property instruments that affect the 
implementation of the work.

Difficulty in completing the title report in 
a timely manner and/or research 
reveals challenge to design or 
construction

Design 1 Very Unlikely
(1-9%)

1 Very Low 1 Low Manage Work proactively to manage this task so that it 
does not become critical path.

Owner Pre-GMP 
Contingency

- Open
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Risk 
ID Risk Category Risk Description Root Cause(s) Phase When 

Actualized

Risk 
Weight 
(P x I)

Overall Rating
KRRC 

Management 
Strategy

Risk Management Measure Risk Owner
Primary 

Contingency 
Carrier

Secondary 
Contingency 

Carrier

Risk 
Status

Probability
(P)

Impact
(I)

Procurement
18 Procurement Guaranteed Maximum Price Agreement

Failure to agree to GMP during detailed 
design. This may lead to a schedule delay.

Disconnect between DB and Owner Design 3 Less Likely
(20-39%)

2 Low 6 Med Manage Robust Engineer's estimate to include Monte 
Carlo analyses; Independent review of 
Engineer's estimate, Include adequate 
contingency for project risk; Utilize project 
delivery method that provides Contractor’s 
progress cost estimates to control budget 
(PDB ).

Close coordination and transparency on costs 
and associated assumptions during progress 
cost estimated prepared by DB; Provide 
contract exit strategy that Owner can 
terminate for convenience and implement 
alternate delivery approaches.

Owner Pre-GMP 
Contingency

- Open

Design
13 Design Increased development 

Increased development within the 
floodplain beyond mitigations already 
included requires additional flood mitigation 
beyond what is planned

City/county allows construction permits 
to be issued to developers

Design 1 Very Unlikely
(1-9%)

1 Very Low 1 Low Accept Coordination with appropriate agencies; 
Consider an early CLOMR application to 
Counties.

Owner / 
Force Majeure

Post-GMP 
Contingency

Local Impact 
Mitigation Fund

Open

17 Design Disputes
DB Designer and Contractor disputes may 
lead to schedule delays and cost increases

Breakdown in PDB team relationship Design 2 Unlikely
(10-19%)

2 Low 4 Low Transfer Consider contractual measures to maximize 
design/contractor collaboration such as 
require Designer to be a partner rather than a 
subcontractor and provisions that oblige 
Contractor to continue work even when 
dispute arises.

PDB PDB - Open

25 Design Errors and Omissions
Design errors or omissions lead to Project 
delays or cost overruns

Designer error Construction 3 Less Likely
(20-39%)

2 Low 6 Med Transfer Comprehensive design review; proactive 
QA/QC.

PDB Insurance PDB Open

Field Conditions
19 Field Conditions Field Conditions

General changed field condition 
(geotechnical, existing utilities, hazardous 
materials, and biological resources) leads 
to redesign, project delays and/or cost 
overruns.

Field condition differs from 
documented findings

Construction 3 Less Likely
(20-39%)

1 Very Low 3 Low Manage Comprehensive field investigation and 
documentation.

Owner / PDB / 
LTC

Post-GMP 
Contingency

Insurance Open

29 Field Conditions Quantity Overruns
Quantity overruns on earthwork, concrete 
demolition, etc.

Existing as-built data, exploratory data 
not adequate or accurate

Construction 1 Very Unlikely
(1-9%)

2 Low 2 Low Manage Obtain new topographic and bathymetric data 
for use by Designer and Contractor;  Rigorous 
QA by Owner on design calculations and 
assumptions related to earthwork volumes.

Owner Post-GMP 
Contingency

- Open

36 Field Conditions Sediment Access
Reservoir sediment may be more difficult to 
access than anticipated, causing 
construction delays (restoration)

Lack of material properties 
understanding

Construction 2 Unlikely
(10-19%)

2 Low 4 Low Transfer Comprehensive investigation and testing 
during planning and detailed design phase 
(with PDB).

PDB / LTC LTC Insurance Open

41 Field Conditions Non-burial Related Discoveries
Unanticipated non-burial related cultural 
resources (foundations, barns, etc.) 
discovered during reservoir drawdown or 
construction (beyond current allowance). 
Costs exceed allowances

Non-burial cultural resource not 
disclosed or already known about 

Construction 2 Unlikely
(10-19%)

1 Very Low 2 Low Transfer Identification of existing cultural resources to 
the extent feasible; Ongoing coordination with 
Native American groups and local historical 
societies; Development of treatment measures 
that would implemented following drawdown 
or during construction.

Owner / LTC LTC Post-GMP 
Contingency

Open
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Risk 
ID Risk Category Risk Description Root Cause(s) Phase When 

Actualized

Risk 
Weight 
(P x I)

Overall Rating
KRRC 

Management 
Strategy

Risk Management Measure Risk Owner
Primary 

Contingency 
Carrier

Secondary 
Contingency 

Carrier

Risk 
Status

Probability
(P)

Impact
(I)

43 Field Conditions Burial Related Discoveries 
Unanticipated burial related conditions may 
exist. Including sites, human remains, or 
funerary items discovered within reservoir 
areas during reservoir drawdown - requiring 
cessation of construction activities for a 
long duration. Discovery impacts ability to 
perform construction - primarily Yreka 
waterline, Fall Cr Hatchery, Iron Gate 
Hatchery, and bridges

Burial site not disclosed or already 
known about

Construction 4 Likely
(40-59%)

3 Moderate 12 Med Transfer Identification of existing cultural resources to 
the extent feasible; Ongoing coordination with 
Native American groups and local historical 
societies; Development of an Inadvertent 
Discovery Plan, Monitoring Plan, and 
NAGPRA Plan of Action, and rapid response 
plan to address the possibility of burial sites 
becoming exposed during drawdown.

Owner / LTC LTC Post-GMP 
Contingency

Open

91 Field Conditions Fish Barriers
Unknown fish passage barriers are found 
during drawdown. Their discovery will lead 
to additional cost.

Unknown pre-existing barriers exposed 
during drawdown

Construction 3 Less Likely
(20-39%)

1 Very Low 3 Low Transfer Review of historic documents for evidence of 
barriers; Require Contractor to develop 
contingency plan to evaluate for barriers 
following reservoir drawdown and actions to 
remove barriers during dam removal.

LTC LTC Insurance Open

Construction
33 Construction Cofferdam Failure

Failure of temporary cofferdams result in 
demolition delays

Unconservative design of cofferdams; 
unanticipated foundation conditions

Construction 2 Unlikely
(10-19%)

2 Low 4 Low Transfer Comprehensive field investigation, review of 
original construction, and design review

Owner / PDB Insurance PDB Open

35 Construction Hazardous Material - Unforeseen 
Condition
Discovery or release of unknown 
hazardous material (other than from 
construction activities) to river during 
construction (unforeseen condition) may 
lead to cost impacts.

Project results in unanticipated release 
of hazardous material into river

Construction 1 Very Unlikely
(1-9%)

1 Very Low 1 Low Transfer Completion of the Phase 1 hazardous material 
assessments and follow-up evaluations, 
appropriate health and safety qualifications, 
experience and other requirements during the 
procurement process, implementation of 
BMPs to avoid or contain the release of 
hazardous material, as well as active overview 
and enforcement of the Contractor’s 
Hazardous Material Management Plan. 

PDB Insurance PDB Open

51 Construction Diversion Blockage
Rapid-drawdown causes slope instability 
leading to rock slope failure, blocking the 
diversion intake. This failure will lead to 
schedule delays and significant cost 
impacts.

Design analyses unable to cover all 
geologic conditions and slope 
geometries; insufficient data

Construction 2 Unlikely
(10-19%)

2 Low 4 Low Share Comprehensive field investigation and design 
review; Develop slope monitoring plan for 
implementation during drawdown;  Stockpile 
riprap for repairs of slope if local failures occur.

Owner / PDB Post-GMP 
Contingency

Insurance Open

82 Construction Hazardous Material - Construction 
Activities
Discovery or release of hydraulic oil or 
other hazardous material from construction 
equipment or remediations may be 
released into the river during construction. 
This may lead to additional costs.

Contractor mechanical equipment 
failure results in unanticipated release 
of hazardous material into river

Construction 1 Very Unlikely
(1-9%)

1 Very Low 1 Low Transfer Contractor required to develop a Spill 
Prevention, Control, Countermeasure (SPCC) 
Plan and active overview and enforcement of 
the SPCC Plan.

PDB Insurance PDB Open

Reservoir Drawdown
34 Drawdown Dam Failure

Dam or similar structure fails during 
drawdown, leading to additional costs.

Failure mode not investigated or 
analyzed properly

Construction 1 Very Unlikely
(1-9%)

1 Very Low 1 Low Transfer Rigorous detailed design analysis surrounding 
dam safety during drawdown; Completion of 
the FERC Potential Failure Modes Analysis 
process; Close coordination with the FERC 
regional office and state dam safety 
authorities; Implement FERC Emergency 
Action Plan, as appropriate.

PDB Insurance PDB Open
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Risk 
ID Risk Category Risk Description Root Cause(s) Phase When 

Actualized

Risk 
Weight 
(P x I)

Overall Rating
KRRC 

Management 
Strategy

Risk Management Measure Risk Owner
Primary 

Contingency 
Carrier

Secondary 
Contingency 

Carrier

Risk 
Status

Probability
(P)

Impact
(I)

45 Drawdown Regulatory Shutdown - Water Quality
Reservoir drawdown impacts water quality 
more severely than anticipated causing 
project regulatory shutdown, delaying the 
project.

Permit conditions and/or inadequate 
modeling of water quality; duration of 
drawdown extends past March due to 
extreme weather

Construction 1 Very Unlikely
(1-9%)

1 Very Low 1 Low Transfer Perform comprehensive water quality studies 
prior to construction; Implement risk 
management measures needed to comply 
with water quality requirements.

LTC LTC - Open

46 Drawdown Unanticipated Erosion
Reservoir drawdown and subsequent 
operations results in a greater than 
anticipated level of erosion at bridges or 
along channel creating passage barrier. 
This is likely to lead to additional cost.

Local hydrodynamics result in greater 
than modeled erosion or scour

Construction 3 Less Likely
(20-39%)

1 Very Low 3 Low Manage Comprehensive design review; Design 
additional scour protection for bridges if 
determined to be needed; Develop monitoring 
and mitigation plan for during and post 
reservoir drawdown.

Owner / PDB Local Impact 
Mitigation Fund

Insurance Open

47 Drawdown Unanticipated Effects on Diversion 
Intakes
Reservoir dewatering and subsequent 
operations have greater than anticipated 
effects on diversion intakes for 
irrigation/livestock. This may lead to 
additional cost.

Greater than predicted suspended 
sediment and bedload movement

Construction 3 Less Likely
(20-39%)

1 Very Low 3 Low Share Comprehensive field investigation and design 
review; Develop plan for monitoring/mitigating 
intakes during reservoir drawdown.

Owner / PDB Post-GMP 
Contingency

Insurance Open

48 Drawdown Unanticipated Effects on Groundwater 
Wells
Reservoir dewatering and subsequent 
operation has greater than anticipated 
effects on groundwater wells. This may 
lead to additional cost.

Difficult to investigate and analyze 
groundwater relationships

Construction 3 Less Likely
(20-39%)

1 Very Low 3 Low Accept Comprehensive field investigation and design 
review;  Implement Groundwater Well 
Management Plan for evaluating changes in 
groundwater post-reservoir drawdown and 
proactively mitigate impacted wells.

Owner Local Impact 
Mitigation Fund

Insurance Open

49 Drawdown Unanticipated Effects on Channel 
Flooding
Reservoir dewatering and subsequent 
operations have greater than anticipated 
effect on downstream channel 
aggradation/flooding. This may lead to 
additional cost.

Evacuated coarse sediment is greater 
than anticipated leading to increased 
channel aggradation and associated 
flooding

Construction 2 Unlikely
(10-19%)

1 Very Low 2 Low Accept Rigorous assessment on transport and 
flooding during detailed design; Monitoring 
post-drawdown; Raise awareness that active 
channel management program needed; 
Implement measures to manage channel 
aggradation and flood risk.

Owner Local Impact 
Mitigation Fund

Local Impact 
Mitigation Fund

Open

50 Drawdown Downstream Public Safety
Public safety risk in downstream channel 
during the reservoir drawdown.

Outreach and public safety measures 
insufficient to keep out public creating 
potential risk to public safety during 
drawdown (increased flows)

Construction 2 Unlikely
(10-19%)

1 Very Low 2 Low Share Comprehensive education and outreach plan; 
Detailed review and QA of safety program; 
Development of a Reservoir Dewatering 
Awareness Plan that will include procedures 
for notifying public of the schedule and 
anticipated flows for reservoir drawdown.

Owner / PDB Post-GMP 
Contingency

Insurance Open

89 Drawdown Ice Impediment
Reservoir ice impedes sediment flushing 
during reservoir drawdown leading to cost 
increases.

Ice on one or more reservoirs during 
drawdown might impede sediment 
erosion

Construction 2 Unlikely
(10-19%)

1 Very Low 2 Low Transfer Incorporate management measures into 
design where possible.

PDB PDB - Open
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Attachment A  Risk Register

Risk 
ID Risk Category Risk Description Root Cause(s) Phase When 

Actualized

Risk 
Weight 
(P x I)

Overall Rating
KRRC 

Management 
Strategy

Risk Management Measure Risk Owner
Primary 

Contingency 
Carrier

Secondary 
Contingency 

Carrier

Risk 
Status

Probability
(P)

Impact
(I)

Contractor Performance
26 Contractor 

Performance
Construction Errors
Construction errors (quality control) may 
lead to additional costs.

EOR fails to properly inspect or direct 
work in the field; QC failures

Construction 4 Likely
(40-59%)

1 Very Low 4 Med Transfer Clear contract requirements;  Owner review 
and enforcement of Contractor QA/QC Plan 
and rigorous Owner audit and spot testing to 
confirm results.

PDB Insurance PDB Open

84 Contractor 
Performance

Labor Strike 
Construction shutdown due to labor strike 
may impact schedule and cost

Labor conditions results in a strike by 
construction workers

Construction 2 Unlikely
(10-19%)

1 Very Low 2 Low Share Include Contract requirements for living 
conditions in camps and worker safety.

Owner / PDB Post-GMP 
Contingency

Insurance Open

Dams, Powerhouses, Reservoirs
32 Dams Slope Failure

Copco lake reservoir rim or local slope 
failure along access roads may lead to 
additional cost and schedule delay.

Slope instability, inadequate access 
road condition assessment prior to 
construction. Design analyses unable 
to be made for all geologic conditions 
and slope geometries; insufficient data

Construction 3 Less Likely
(20-39%)

4 High 12 Med Share Comprehensive field investigation and design 
review; Develop plan to address slope failures 
along Copco Road if they were to occur during 
reservoir drawdown.

Owner / PDB Post-GMP 
Contingency

Insurance Open

52 Dams Large Gate Procurement
Copco No. 1 and/or Iron Gate Dam large 
gate procurements delay gate installation 
resulting in delay of reservoir drawdown

Manufacturer requires additional 
information; (note: E&O covered 
elsewhere)

Design 4 Likely
(40-59%)

2 Low 8 Med Transfer Early detailed design; Early involvement of the 
Contractor to initiate gate procurement 
activities including input from the gate 
fabricator; Contractual milestones with 
liquidated damages; Early Contractor input 
including planning underwater work to 
modify/demo the existing Iron Gate Dam gate 
structure.

PDB Insurance PDB Open

53 Dams Tunnel Modifications
Copco. No.1 and Iron Gate Dam tunnel 
modifications are more difficult to construct 
causing schedule and cost overruns

Changed site condition or design 
omission

Construction 3 Less Likely
(20-39%)

3 Moderate 9 Med Transfer Comprehensive field investigation and design 
review; Early Contractor input as well as 
transparent Contractor progress cost 
estimates based on proven means and 
methods.

PDB Insurance PDB Open

54 Dams Dam Diversion Malfunction
Copco No. 1 or Iron Gate Dam diversion 
gate malfunctions during drawdown 
resulting in delay of reservoir drawdown

Faulty equipment or equipment failure 
(note E&O covered elsewhere)

Construction 1 Very Unlikely
(1-9%)

1 Very Low 1 Low Transfer Proactive QA/QC during design; Include 
backup systems for operating the gates in the 
design and construction including special 
inspections and testing of the gates prior to 
drawdown.

PDB Insurance PDB Open

55 Dams Diversion Tunnel Intake Blocked
Copco No. 1 and/or Iron Gate Dam 
diversion tunnel intake blocked by debris 
during drawdown reducing flow capacity. 
This may lead to schedule delays and 
increased costs.

Debris within reservoir blocks intake Construction 3 Less Likely
(20-39%)

1 Very Low 3 Low Share Maximizing the size of the intakes to match 
the size of the gates; Design debris grating for 
intake with ability to clear debris from grating.

Owner / PDB Post-GMP 
Contingency

Insurance Open

65 Dams Dam Failure
Iron Gate Dam or J.C. Boyle Dam 
overtopped during excavation by storm 
water flows in excess of 100-year event 
resulting in dam failure. This would lead to 
additional cost.

Climate change; increased variability in 
precipitation patterns

Construction 1 Very Unlikely
(1-9%)

1 Very Low 1 Low Accept Require that the dam height during excavation 
not be less than needed to safely pass a 100-
year event through the diversion tunnel; 
Completion of the FERC Potential Failure 
Modes Analysis process; Implement EAP, if 
necessary; Close coordination with the FERC 
regional office and state dam safety 
authorities.

Owner / 
Force Majeure

Post-GMP 
Contingency

Insurance Open
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Attachment A  Risk Register

Risk 
ID Risk Category Risk Description Root Cause(s) Phase When 

Actualized

Risk 
Weight 
(P x I)

Overall Rating
KRRC 

Management 
Strategy

Risk Management Measure Risk Owner
Primary 

Contingency 
Carrier

Secondary 
Contingency 

Carrier

Risk 
Status

Probability
(P)

Impact
(I)

66 Dams Hatchery Delay
Iron Gate and/or Fall Creek Hatchery is not 
brought online in time to begin drawdown. 
This may lead to schedule delay.

PacifiCorp does not move forward with 
planning, designing, costing, and 
seeking approval for hatchery designs. 
Inadequate planning, equipment, staff, 
technical issues, or unfavorable 
weather

Construction 3 Less Likely
(20-39%)

3 Moderate 9 Med Manage Rigorous design of replacement supply; Pilot 
treatment technology; Proactive QA/QC during 
construction.

Owner / PDB Post-GMP 
Contingency

PDB Open

Yreka Water Supply Pipeline
74 Yreka Design Changes by City of Yreka

Design review by City of Yreka may result 
in changes to design. Coordination or other 
design delays related to City of Yreka water 
system design.

Lack of coordination or agreement on 
design process or details

Design 3 Less Likely
(20-39%)

1 Very Low 3 Low Manage Proactive coordination with City engineers on 
process and design requirements;  Strict 
adherence to schedule milestones and KRRC 
QA process;  Keep Designer under 
KRRC/AECOM control so payments can be 
withheld due to schedule delays

Owner Pre-GMP 
Contingency

- Open

100 Yreka Yreka Water Supply Construction Delays
Yreka Water System Pipeline Crossing is 
not constructed in time for dam removal 
start. If this happens it pushes the dam 
removal to next calendar year. Differing 
Site Condition claim during Yreka Water 
Supply Pipeline Crossing Construction. On-
site investigation shows much more 
complex.

Unforeseen seasonal flow condition in-
river, and other unforeseen adverse 
conditions (e.g., geology)  impacting 
construction schedule.

Construction 3 Less Likely
(20-39%)

2 Low 6 Med Manage Consider obtaining permits early; consider 
approved in-river work window for fish 
protection and other potential risks to 
construction schedule in planning for 
contingencies - in order to complete 
construction in-time for the dam removal start.

Owner / PDB / 
Force Majeure

Pre-GMP 
Contingency

PDB Open

External Events
9 External Events Uncontrolled Circumstances

Uncontrollable circumstances (e.g. force 
majeure, war, terrorism)

Uncontrolled circumstances Construction 1 Very Unlikely
(1-9%)

1 Very Low 1 Low Accept Prepare Emergency Response Plan (PERP) 
and require Contractor to prepare their own 
PERP

Owner / PDB / 
Force Majeure

Post-GMP 
Contingency

PDB Open

20 External Events Wet Weather
Wetter-than-expected weather or flows 
higher than expected during instream 
construction window increases costs and 
causes delays.  

Climate change; Hydrology Construction 1 Very Unlikely
(1-9%)

1 Very Low 1 Low Accept Rigorous flow analyses during 
planning/design; Consider defining anticipated 
rain days in contract as a number greater than 
average; Define flow return period; Contract 
requirement for contractor plan for wetter-than-
expected weather.

Owner Post-GMP 
Contingency

- Open

22 External Events On-site Fire
Fire in watershed causes on-site fire 
damage

Lightning; Accidental; Arson Construction 3 Less Likely
(20-39%)

1 Very Low 3 Low Share Fire Management Plan has been developed 
and Contractor will be required to prepare their 
own Fire Management Plan.

Owner / PDB Insurance - Open

24 External Events Earthquake - During Construction
Earthquake damages temporary 
construction leading to additional cost and 
schedule delays.

Earthquake occurs near project Construction 1 Very Unlikely
(1-9%)

2 Low 2 Low Transfer Consider specifying a contract defined design 
earthquake for temporary construction.

Owner / PDB Insurance - Open

31 External Events Onsite Public Safety
Public safety at construction site. Injuries or 
damage may lead to additional cost and 
schedule delays.

Public safety measures insufficient to 
keep out public

Construction 1 Very Unlikely
(1-9%)

1 Very Low 1 Low Transfer Development of appropriate health and safety 
qualifications, experience and other 
requirements during the procurement process, 
as well as active overview and enforcement of 
the Contractor’s health and safety and site 
security plans. No public access to work 
areas.

PDB Insurance PDB Open
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Attachment A  Risk Register

Risk 
ID Risk Category Risk Description Root Cause(s) Phase When 

Actualized

Risk 
Weight 
(P x I)

Overall Rating
KRRC 

Management 
Strategy

Risk Management Measure Risk Owner
Primary 

Contingency 
Carrier

Secondary 
Contingency 

Carrier

Risk 
Status

Probability
(P)

Impact
(I)

73 External Events Earthquake - Post Construction
Large seismic event up to design Maximum 
Credible Earthquake (MCE) occurs after 
project completion that results in blockage 
of Klamath River, leading to additional 
costs.

Large seismic event causes 
catastrophic landslide or slope failure

Post-
Construction

2 Unlikely
(10-19%)

3 Moderate 6 Med Transfer Develop clear design requirements for PDB 
contract;  Work with dam safety authorities to 
set reasonable design criteria and associated 
durations.

LTC LTC Insurance Open

79 External Events Domestic Terrorism
Domestic terrorism or actions to disrupt or 
stop project during construction may lead to 
schedule delays.

Extreme opposition to project Construction 2 Unlikely
(10-19%)

1 Very Low 2 Low Accept Develop site security plan that includes project 
response to different scenarios for disruption 
of project by domestic terrorists

Owner Post-GMP 
Contingency

- Open

104 External Events Wildfire
Wildfire ignited by construction activities 
spreads and affects other properties.

Hot work, or other activities during the 
dry months generate sparks or heat 
that ignite dry grass and brush around 
the project that then spreads to 
neighboring populated areas.

Construction 1 Very Unlikely
(1-9%)

5 Very High 5 High Transfer Fire Management Plan has been developed 
and Contractor will be required to prepare their 
own Fire Management Plan.

PDB Insurance PDB Open

111 External Events Extreme Weather
Hotter- or colder-than-expected weather 
causes work stoppage and schedule delays

Climate change Construction 1 Very Unlikely
(1-9%)

1 Very Low 1 Low Accept Weather analysis during construction planning 
needs to foresee heat/cold delays; consider 
including greater than average number of 
excessive heat/cold days; for hot weather, 
consider ways to increase night work without 
affecting noise levels

Owner / 
Force Majeure

Post-GMP 
Contingency

- Open

114 External Events Confiscation by Governmental Body
Government confiscates resources or stops 
work

External events (disaster, etc.) Construction 1 Very Unlikely
(1-9%)

2 Low 2 Low Accept N/A Owner / 
Force Majeure

Post-GMP 
Contingency

- Open

115 External Events Circumstances Affecting Suppliers
External events (disaster, etc.) affect the 
ability of PDB to acquire supplies and 
materials

External events (disaster, etc.) Construction 1 Very Unlikely
(1-9%)

2 Low 2 Low Accept Early coordination with suppliers to avoid 
supply limitations

Owner / 
Force Majeure

Post-GMP 
Contingency

Insurance Open
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Reliance Statement 
This report is prepared for the Klamath River Renewal Corporation (KRRC or Client) in respect to the 
procurement of the Klamath River Renewal Project (Project). It may be relied on by the following parties 
(Parties): 

• Klamath River Renewal Corporation
• The State of California
• The State of Oregon

We confirm that the Parties may rely upon this report in connection with and for the purpose of: 

• The provision or underwriting (as the case may be) of financial accommodation, equity, debt or
hybrid investment, leasing finance or residual value guarantees to facilitate the Project

• Pre or post financial close debt financing or sale, transfer or assignment of the above financial
accommodation, equity or debt investment, hybrids issues, including the issue of a disclosure
document to finance the Project, leasing finance, residual value guarantees or underwriting positions 
which occurs within 12 months of financial close (together, the Financing)

• FERC license transfer to Klamath River Renewal Corporation
We confirm that the Parties are permitted to extract parts of the report to be inserted into any information 
memorandum and/or disclosure document (IM) used in connection with any Financing of the Project or any 
part of it, provided that: 

• A full copy of the report is made available to each recipient of the IM
• Each extract is a complete and accurate transcription of the relevant part of the report
• It is clearly stated in the IM that the extract is an extract from the report
• It is clearly stated in the IM that the recipients may not rely upon the extract but only rely on the full

Report and then subject to any limitations or disclaimers in the report

We also confirm that we are prepared to answer queries with respect to this report raised by any of the 
Parties or potential Financiers or underwriters in any syndication or sell down process, which may arise in 
the six-month period following financial close of the Project. We further confirm that we are prepared to 
answer queries with respect to this report raised by FERC, the State of California, or the State of Oregon 
which may arise in the six-month period following FERC license transfer.  

For the purposes of this reliance statement, Financiers means each person who provides or participates in 
financing including: 

a) Each arranger, underwriter, note holder or participant in the facilities related to the Financing and any
agent or trustee (including any security trustee or security agent) acting for any of them

b) Each working capital facility provider
c) Each interest rate, foreign exchange or other hedge counterparty
d) Each person who provides Financing as a lessor under a financing or operating lease or as a

residual value guarantor on or post financial close including each arranger, underwriter, dealer,
participant or note holder in the Leasing Arrangements related to the financing or any agent or
trustee acting for any of them

e) Any credit support provider to a borrower under a financing

in each case as at financial close; and 

• Each and any person who becomes a substitute, transferee or assignee of any of the persons
referred to in (a), (b) and (e) within 12 months of financial close.

This report is based upon the information that the Client and its representatives have provided. The Client is 
responsible for the accuracy and completeness of the information, and we accept no responsibility arising 
from the Client’s failure to provide complete and accurate information.  
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Executive Summary 
This report has been produced by Aon at the request of the Klamath River Renewal Corporation for the 
benefit of the KRRC and related parties (collectively referred to as the “Stakeholders”), involved in the 
Project.  KRRC engaged Aon for certain Insurance Advisory services (“Insurance Services).  This report is 
provided for the benefit of all Stakeholders and may be relied upon by the Stakeholders. 

This report summarizes the Insurance Services and provides certain recommendations based upon those 
Insurance Services including but not limited to:  

• Risk Assessment including analytics and risk modelling:
- The analytic and risk modelling reveals that the total exposure (general liability, errors and

omissions, haul away auto, and workers compensation) at a 99.5% confidence level is
$120.61M.

- As seen in Appendix C, dam failure presents the greatest risk. At a 99.5% confidence level, the
total estimated cost associated with a dam failure is $119.97M.

- Wildfire does not present a significant risk and at a 99.99% confidence level the exposure is
estimated to be $6.26.

- The insurance program proposed by Aon will provide sufficient limits of insurance to cover these
risks.

• Risk Assessment including Project Risk Register:
- Working in conjunction with Aecom and the Stakeholders, Aon has attempted to identify all of the

potential causes of loss.
- Based upon the Project Agreement, Aon identified which party “owns’ the risk and the risk

mitigation tools available.
- For those risks where insurance is “potentially available”, the determination for whether

insurance is available is based upon the facts associated with the loss (assumes that the loss is 
not otherwise excluded) and the damages being claimed.

- Of the 39 risks for which insurance is not available:
 4 are ProjectCo (Kiewit risks) and 6 are shared ProjectCo/KRRC
 4 are associated with funding and should be known prior to license surrender
 12 will be known prior to license surrender
 4 will be transferred to the LTC
 The remaining 9 are either low probability or included in the KRRC contingency.

• Risk Assessment including Project Insurance Program:
- The Definite Plan made several insurance recommendations, including but not limited to:

 A general liability only owner controlled insurance program (OCIP)
 KRRC, Project Co/Kiewit, and all contractors procuring their own workers compensation

insurance program
 Builder’s Risk /Inland Marine limit based upon 100% of the replacement value of any

salvaged material or property and procured by KRRC
 Professional Liability to be purchased by Project Co/Kiewit with limits as high as 20% -

40% of the construction value.
- Aon recommends certain changes to the Project Insurance Program:

 A contractor controlled insurance program (CCIP) which includes both the general
liability, umbrella liability and workers compensation insurances. This will avoid gaps in
coverage, allow for greater participation by minority owned business and most
importantly, lower the cost of insurance based upon Kiewit’s purchasing power in the
marketplace.
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 Builder’s Risk/Inland Marine limit based upon the probable maximum loss (“PML”) vs.
replacement value and to be procured by ProjectCo/Kiewit. By utilizing the PML, the
limit will account for the increased value in the roads, bridges and other project 
improvements

 Contractor’s Pollution Liability and Pollution Legal Liability with linked limits of $50M
and procured by KRRC. This will allow for a more seamless transfer of coverage to the
LTC.

 Professional Liability limits of $25M and allow for Kiewit to use its corporate program to
satisfy this requirement. This will provide the same protections as a project specific 
placement while eliminating the costs associated with a project specific placement.

 Watercraft and Aircraft Liability with $5M limits for each of the exposure, except
helicopters which should be $10M: watercraft, aircraft, helicopters, and drones to the
extent there is exposure. However, if the drones are under 10 kg, use of the general
liability is permissible. 

- The total premium cost associated with the Aon recommended program is estimated to be
$8.2M.

It must be clearly understood that, at this time, no project insurances have been bound and no insurance 
premium costs have been incurred. KRRC does maintain its corporate insurance program, which was 
renewed on June 30,2019. The project insurances will be placed prior to Project Implementation Work.  
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Project Overview 
The Klamath River Renewal Project (the “Project”) comprises the removal of four dams on the Klamath River 
– J.C. Boyle, Copco 1, Copco 2, and Iron Gate, along with appurtenant structures. The Project is intended to
restore the natural, free-flowing condition and restore volitional fish passage through river miles 193.1 to
234.1. In addition to the deconstruction activities, the Project Company will be responsible for remediating
and restoring the reservoir sites, minimizing adverse impacts downstream, ensuring project completion with
available funds, and avoiding damages and liabilities to PacifiCorp, the States, and third parties. The
estimated cost of the progressive design-build contract is estimated to be $237.6M million. The estimated
cost of project oversight, liability transfer, environmental compliance, technical support, construction
management, mitigation measures and monitoring and reporting is estimated to be $133.3M with a
contingency of $62.8M. 

Project Map 
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Method of Approach 
The review and commentary on insurance and risk management issues are based on the review of project 
documentation. This documentation includes the Definite Plan and other data as provided by the Klamath 
River Renewal Corporation and its advisors. 

Specifically, Aon has reviewed the following documents: 

• Klamath Hydroelectric Settlement Agreement dated February 18, 2010, Amended April 6, 2016 and
November 30, 2016

• Definite Plan dated June 2018 and July 2, 2019

• Request for Proposal dated December 21, 2018

• Project Agreement dated April 24, 2019

• Operations & Maintenance Agreement dated September 20, 2017

• FERC Board of Consultants Letter Report No. 1 and KRRC Response Letter dated December 12,
2018

Risks that have been identified through the review of the above documentation and through consultation with 
Stakeholders, have been discussed and matched with solutions utilizing the following approach: 

Aon has utilized its Project Enterprise Risk Assessment (PERA) approach in its analysis of the risks on the 
Project.  PERA is a proprietary enterprise risk management solution which is tailored to complex construction 
projects. The PERA methodology involves the following: 

• Risk Identification
• Map to potential risk solutions, including transfer by insurance, transfer by contract, transfer by

alternative method, and risk controls
• Certain proposed solutions, if possible, could be vetted through meetings with various Stakeholders

in order to test the integrity of the solution

This method will also attempt to address risks outside of the usual hazard quadrant and will provide the 
Stakeholders with a project wide “risk matrix” that includes identified risks and potential solutions.  Some 
solutions may not involve transferring risk to insurance carriers, and Aon will discuss with Stakeholders 
techniques for implementing these solutions. 
Aon’s risk matrices were then compared to the Aecom risk register to ensure that all risks were identified 
and properly classified. The combined risk matrix/risk register were then used to conduct the risk analytic 
and modelling and quantify the potential risk. This allowed Aon to determine the appropriate levels of 
insurance and avoid over insuring the project, which would not have delivered good value for money. 
Aecom utized the combined risk matrix/risk register to produce a roll-up contingency estimate.  
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Project Risk Commentary 
Below Aon has provided a summary of critical risk clauses within the Definite Plan and the Project 
Agreement. 

Key Project Risks 

The following discussion of project risks explores the risks that were highlighted by Stakeholders during the 
February 19, 2019 risk workshop held at the Aon San Francisco office. The risks raised by Stakeholders 
were then quantified and analyzed by Aon Global Risk Consulting (AGRC) to provide estimates of the risk of 
potential losses by line of coverage and by risk. Below is a summary of potential losses by line of coverage: 

GL E&O Haul Away –  
AL 

Workers 
Comp 

Total 
Before 
Insurance 

E&O – 
Hatchery 

Average 
Loss

$6.19 $0.53 $1.15 $3.72 $11.58 $2.02 
CAT Loss $62.12 $10.62 $3.78 $12.37 $70.50 $56.79 

Confidence 
Level

Years/Event

10% $0.26 $0.00 $0.39 $1.95 $3.62 $0.00 
20% $0.39 $0.00 $0.54 $2.26 $4.21 $0.00 
30% $0.53 $0.00 $0.67 $2.53 $4.74 $0.00 
40% $0.70 $0.00 $0.80 $2.78 $5.31 $0.00 
50% 2 $0.93 $0.00 $0.94 $3.05 $6.04 $0.00 
60% 2.5 $1.34 $0.00 $1.11 $3.36 $7.09 $0.00 
70% 3.3 $2.26 $0.00 $1.31 $3.77 $9.19 $0.00 
80% 5 $6.64 $0.00 $1.59 $4.40 $13.45 $0.00 
90% 10 $16.93 $0.00 $2.09 $5.90 $24.48 $0.00 
95% 20 $29.01 $0.00 $2.62 $8.04 $36.19 $0.00 
99% 100 $67.92 $18.04 $4.28 $14.48 $78.72 $51.67 
99.38% 161 $109.38 $25.71 $4.89 $17.05 $120.61 $92.20 
99.5% 200 $125.98 $28.87 $5.27 $18.19 $135.36 $113.71 
99.90% 1,000 $254.81 $69.71 $8.97 $28.27 $264.49 $320.70 
99.95% 2,000 $303.28 $106.86 $11.75 $33.35 $308.11 $414.71 
99.99% 10,000 $394.77 $195.56 $21.18 $46.28 $404.89 $705.41 

Wildfire 

Wildfire is the is one exposure that has risen to the top of the list for casualty insurers. Though the amount of 
work associated with disconnecting the electrical transmission lines from the hydroelectric dams is small in 
comparison to the overall project it is and will most certainly become a major concern from an underwriting  
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perspective. Unfortunately, starting with the San Diego brush fires to the recent fires in Southern California 
and most certainly Northern California, wildfire has now reached catastrophic stature in the industry and will 
become a driving force in the ability to place general liability coverage. Based on an analysis by KRRC’s 
attorney’s, of the three potential theories of liability for wildfire damage – negligence, trespass by fire, and 
inverse condemnation – inverse condemnation would not apply to KRRC as it is not an investor-owned 
regulated utility. Additionally, PacifiCorp maintains all operational risk until the dams are decommissioned. 
Consequently, KRRC or the Project Company would only be liable for damages due to negligence and 
trespass by fire and general liability policies should cover most potential claims for property damage and 
bodily injury. However, as KRRC’s attorneys note, punitive damages cannot be covered by insurance under 
California law. According to the analysis done by Aon, the potential liability exposure from wildfire is relatively 
low with losses estimated to be $6.26M at a 99.99% confidence level. This is primarily due to the rural nature 
of the project area and PacifiCorp’s historic wildfire losses. 

Downstream Sediment Deposits 

The potential for a negative impact on downstream water quality is of significant concern, especially if there 
are issues related to contamination of the sediments. There could also be a negative impact at the point at 
the Klamath empties into the ocean. Much of this risk should be covered by the pollution legal liability 
coverage.  

Dam Failure 

The product of the annual probability of dam failure from a particular failure mode and the magnitude of the 
resulting consequences. Statistically, over 50% of dam failures in the U.S. can be linked to geologic and 
geotechnical problems. Professional liability underwriters view any dam work substantially more challenging 
because of the potential for catastrophic loss. According to the analysis by Aon, the potential liability 
exposure from dam failure is somewhat significant, with projected losses estimated to be $119.97M at a 
99.5% confidence level. However, PacifiCorp is responsible for all operational risks until decommissioning. 
Consequently, KRRC’s exposure is limited to post-decommissioning through dewatering, a period which is 
estimated to be no more than four months.  

Failure of the Substation 

Damage to the substation during the period between license surrender by PacifiCorp and decommissioning 
could add significant costs to the project as substations not easily replaced. Also, should there be substation 
failure, there could be negative impacts to the environment. The potential losses from substation failure can 
arise from any time after the project starts to the last date of power generation. Aon estimates that losses at 
a 99.5% confidence level would be $20.79M. However, KRRC and/or ProjectCo/Kiewit would only be 
responsible for losses arising out of damage caused by the deconstruction of the dam, not the operational 
exposure.  

Hatchery Failure or Fish Kill 

If the water intake is compromised, there is the risk of losing endangered species. Additionally, there is a risk 
of loss through KRRC or contractor negligence that causes the hatchery work to fail. Aon estimates that 
losses at a 99.5% confidence level would be $113.71M. However, KRRC does not have responsibility for the 
operation of the hatcheries; this is the responsibility of the Department of Fish and Wildlife. As such, any 
losses associated with the operational exposure would not fall to KRRC.  

Discovery of Tribal Cultural Resources  

There is a good chance that during the decommissioning and facilities removal, a contractor will discover 
tribal cultural resources. If that occurs, work will have to immediately stop until an investigation can be  

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



   

Risk & Insurance Due Diligence Report for the Klamath Riv er Renewal Project 
Prepared for the Klamath River Renewal Corporation | July 2019 
©2019 Aon 

9 

 
 
conducted. This investigation could prolong the construction period and depending on where in the facilities 
removal cycle process the discovery occurs, there may be a need for work not originally within the scope of 
work to ensure embankments are stable. This would be considered an uncontrollable circumstance.  
 
Yreka Water Supply Pipeline Move 
 
There is risk that KRRC or contractor negligence may cause the Yreka water supply pipeline to fail or fail to 
operate properly. Key inputs to understanding the liability implications of this risk would be the duration of the 
failure and the water usage by the citizens of Yreka. Aon estimates the losses at a 99.5% confidence level 
would be $49.49M. 
 
Uncontrollable Circumstances  
As defined in the Project Agreement, the Uncontrollable Circumstances are intended to ensure that project 
risks are transferred to the party best capable of managing, mitigating or transferring each risk. The 
Uncontrollable Circumstances are comprehensive and have the KRRC retaining risks that are typically 
retained by Owners on large, complex infrastructure projects. These risks are typically either in the relative 
control of the KRRC, such as errors, omissions, or insufficiencies in information provided on behalf of the 
KRRC; are uninsurable, such as labor disputes or strikes affecting specific trades at a regional or national 
level; or would be considered acts of God, such as earthquakes, fires, tornadoes, or floods. Having the 
KRRC carry responsibility for these foreseen events allows the Project Company to reduce some of the 
contingencies that they would otherwise be carrying in their bids. There are some risks that the Project 
Agreement is silent on that are often described in other project agreements for complex construction projects 
that may lead to delays and/or disputes in the project. Except for these silent risks, the Project Agreement 
generally transfers risk to the party best able to mitigate such risk.  
 
 

Definite Plan and Project Agreement Insurance Requirements 
Corporate Program 

KRRC procured a corporate insurance program which is intended to address KRRC’s general risks as a 
business entity and include the following coverages: 

· $1,000,000 Commercial General Liability policy which is supplemented by a $5,000,000 Umbrella 
  policy 
 
· $10,000,000 Directors and Officers policy that protects the KRRC’s board members 
 
· Worker’s Compensation and Employer’s Liability policy with a $1,000,000 limit for the KRRC 
  employee(s) 
 
· Commercial Automobile policy with $1,000,000 in limits 

· Commercial Property policy that covers the KRRC’s scheduled property 

KRRC’s corporate insurance program was to name PacifiCorp, the State of Oregon, the State of California, 
and their respective officers, agents, employees, and members as additional insureds in accordance with the 
requirements of the Amended KHSA. 
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Project Insurance Program 

Policy Type Definite Plan – Appendix A Project Agreement – 
Appendix 9 Aon Commentary 

CIP for General Liability 

Limits: 

$2M occurrence 
$4M general aggregate 

Policy to cover KRRC, the 
dam removal contractor and 
all eligible subcontractors for 
their work at the Project.  

The goal was to provide a 
comprehensive, seamless, 
and efficient insurance 
program which: (1) 
precludes insurers from 
denying coverage based 
upon other available 
coverage;  (2) removal of 
cross-litigation costs caused 
by multi-party losses on a 
construction project; (3) 
allows the project 
sponsor/owner to control 
and design the coverage it 
intends to procure and the 
costs of coverage. 

Policy to cover liabilities 
that arise out of the 
performance of the 
Project Implementation 
Work 

Limits of $2M per 
occurrence, $4M products 
completed operations, 
and $4M aggregate limit 

A products completed 
operation period of 10 
years following Project 
Final Completion or the 
Termination Date, 
whichever occurs first.  

Neither the Definite Plan nor 
the Project Agreement 
address allowable 
deductibles and/or self-
insured retentions.  

Appendix 9 provides that 
Project Co/Kieiwit will pay for 
deductibles/SIRs  

Our recommendation that 
the GL should be a CCIP 
and not an OCIP have been 
incorporated into Appendix 
9. The reasoning for the
change is explained later in
this document. 

Our recommendation was 
that the products completed 
operations cover be 
maintained through the 
statute of repose or the 
period within which to file a 
lawsuit. 

Umbrella/Excess Liability 
as part of the CCIP 

Limits: $200M 

This policy is to follow form 
to the CGL and will cover all 
enrolled parties, which is an 
added value for smaller 
contractors who cannot 
afford these limits. 

Policy to cover KRRC, the 
Project Company and all 
enrolled contractors of 
every tier. 

The limits are more 
specifically delineated as 
follows: 

$200M Combined Single 
Limit 

$200M General 
Aggregate for Enrolled 
Parties 

$200M Products 
Completed Operations 

As set forth in the GL 
comments and later in Aon’s 
Risk and Insurance 
Commentary, we believe 
there are greater advantages 
to having Project Company 
procure this coverage as a 
CCIP.  
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Policy Type Definite Plan – Appendix A Project Agreement – 
Appendix 9 Aon Commentary 

10 year products 
completed operations 

 

 

Worker’s 
Compensation/Employer’s 
Liability 
 
Limits: 
 
Statutory Requirement (WC) 
 
$1,000,000 (EL) 
 

 

 

 

Requires all contractors and 
subcontractors to procure 
this coverage separate and 
apart from the CIP. The 
reasoning for not covering 
under an CIP is because the 
coverage is statutory.  

The limits are more 
specifically delineated as 
follows: 

Worker’s Compensation 
as required by law.  

 
Employer’s Liability: 
$1M each accident 
$1M each disease (each 
employee) 
$1M for disease (policy 
limit) 
 
Requires USL&H when 
required by law 

 

Neither the Definite Plan nor 
the Project Agreement 
address allowable 
deductibles and/or self-
insured retentions. 

There are no statutory 
prohibitions to including the 
worker’s compensation and 
employer’s liability in the 
CCIP.   

As set forth in the GL 
comments and later in Aon’s 
Risk and Insurance 
Commentary, we believe 
there are greater advantages 
to having Project Company 
procure this coverage as a 
CCIP 

 

Commercial Auto Liability 

Limits: $1M CSL 

Required of all contractors 
and subcontractors for all 
owned, leased, and non-
owed vehicles used in 
connection with the work. 

Outside of the CIP 

Required Limit of $5M 
CSL which could be met 
by a combination of 
primary and excess 
coverage to be procured 
by all contractors and 
subcontractors.  

Requires a Motor Carrier 
Act Endorsement 

Given the exposure, Aon 
would recommend at least 
$5M if not $10M in coverage 
for the Project Company and 
then allow Project Company 
to determine the appropriate 
limits for its subcontractors 
but not less than $2M.  

Auto to include MCS 90 and 
CA 9948.  

Builder’s Risk/Inland 
Marine or Commercial 
Property 

100% of the replacement 
value of any salvaged 
material or property  

Applies a slightly 
unconventional analysis to 
the limit.  

Will be purchased by KRRC 
as a project specific 
property cover. 

Insures against all risk of 
physical loss and/or 
damage including flood 
and earthquake, subject 
to normal policy 
limitations covering full 
insurable value of any 
salvage material or 

Neither the Definite Plan nor 
the Project Agreement 
address allowable 
deductibles and/or self-
insured retentions or if the 
Project Company and/or the 
enrolled contractors will be 
responsible for the 
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Policy Type Definite Plan – Appendix A Project Agreement – 
Appendix 9 Aon Commentary 

property at the Project 
Site.  

Also covers physical 
damage or loss of 
equipment and materials 
purchased in connection 
with the Early Works 
Package Amendment.  

Will cover contractors of 
any tier as additional 
insureds as their interests 
may appear.  

deductible and/or self-
insured retention.  

As explained in greater detail 
in Aon’s Risk and Insurance 
Commentary, we believe 
there are greater advantages 
to having the Project 
Company procure the 
builder’s risk coverage. 

Contractor’s Pollution 
Liability (“CPL”) and 
Fixed Site Pollution 
Liability 

Limits: $50M linked limits 

 

CPL to be purchased by 
KRRC and will cover all 
contractors and 
subcontractors at the project 
site. 

 

Occurrence form  

Limits: $100M each 
pollution condition and 
$100M project aggregate 

Covers pollution caused 
by or exacerbate by 
Project Implementation 
Work and including 

coverage for clean-up, 
removal, transportation 
and disposal and for any 
sudden and accidental 
pollution.  

The policy will not exclude 
coverage for claims 
relating to injuries arising 
from the presence of lead 
or asbestos.  

The policy shall include 
products completed 
operations through the 
statute of repose.   

Neither the Definite Plan nor 
the Project Agreement 
address allowable 
deductibles and/or self-
insured retentions or if the 
Project Company and/or the 
enrolled contractors will be 
responsible for the 
deductible and/or self-
insured retention.  
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Policy Type Definite Plan – Appendix A Project Agreement – 
Appendix 9 Aon Commentary 

Professional Liability/ 
Errors and Omissions 

Limits: Up to $25M 

To be purchased by Project 
Company 

Coverage limits may be as 
high as 20% - 40% of the 
construction value.  

 

 

The limits are more 
specifically delineated as 
follows: 

$25M/claim 
$25M aggregate 
 
To cover liabilities due to 
error, omission, 
negligence, mistakes, or 
failure to take appropriate 
action in the performance 
of business or 
professional duties.  
 
Coverage to be 
maintained through the 
statute of repose following 
Milestone Final 
Completion for the Final  

Habitat Restoration Work.  

Retroactive date before 
commencement of any 
design.  

Shall not contain 
exclusions for joint 
ventures, partnerships or 
both.  

Discussions have been had 
with Kiewit about their 
corporate program, and they 
have demonstrated that they 
have the same types and 
kinds of coverages as a 
CPPI. As such, it is 
permissible for Kiewit to use 
their corporate program. 

Aon agrees that the Project 
Company and all design 
professionals must carry 
professional liability 
coverage.  

Limits of 20% - 40% of the 
construction values could 
raise red flags for the 
insurers and raise the overall 
cost of coverage.  

Watercraft and Aircraft 
Liability 
Limits: 
 
Watercraft - $5M per 
occurrence 
 
Aircraft - $5M per 
occurrence 
 
Helicopters - $5M per 
occurrence  
 
Drones - $5M per 
occurrence 

 

 

 

 

The Definite Plan does not 
contain these insurances 

If Project Company or any 
Subcontractors intend to 
use any watercraft, 
aircraft, helicopters, or 
drones as part of the 
Project Implementation 
Work, they must procure 
and maintain the requisite 
insurance.  

If no other aircraft are being 
used, drones can often be 
scheduled on the general 
liability policy if they are 
below a certain size.  
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KRRC CIP Obligations  
 
Each of these polices shall name PacifiCorp, the State of Oregon, the State of California, and their 
respective officers, agents, employees, and members as additional insureds. 
 
Appendix 9 of the Project Agreement identifies the following excluded parties from the GL and Umbrella CIP 
coverage: 
 

(a) Hazardous material remediation, removal, and/or transport companies and their consultants;  
 

(b) Architects, surveyors, engineers, and soil testing engineers, and their consultants;  
 

(c) Vendors, suppliers, off-site fabricators, material dealers, truckers, haulers, drivers, and others who 
merely transport, pick up, deliver, or carry materials, personnel, parts or equipment, or any other 
items or persons to or from the Project Site;  
 

(d) Contractors or subcontractors performing day-to-day maintenance and operation work for plant 
operations;  
 

(e) Any subcontractor of any tier that does not perform any actual labor on the Project Site; and 
 

(f) Any other party or entity not specifically identified herein, that is excluded by the KRRC in its sole 
discretion, even if such party or entity is otherwise eligible.   
 

Enrolled contractor’s off-site operations are only covered if the CIP administrator provides a written 
acknowledgment of such coverage.   

Project Company OCIP Obligations and Obligations for the Other KRRC-Provided Coverages 

The Project Company shall enroll in the OCIP prior to the commencement of any Project Implementation 
Work at the Project Site. The Project Company shall ensure that its eligible Subcontractors enroll in the OCIP 
prior to their commencement of any Project Implementation Work. The Project Company shall, within 10 
days of the KRRC’s request, submit payroll records, policy rating pages, certified copies of insurance 
coverages, declaration pages of coverages, certificates of insurance, safety records and history, OSHA 
citations, construction cost estimates for the Project, and other data the KRRC, the OCIP Administrator, or 
the OCIP Insurers may request. The KRRC shall be responsible for all premiums associated with the OCIP 
Coverages as well as deductibles or self-insured retentions associated with the policies. 

 
Project Company Obligations Under Project Company Provided Insurance 

1. Maintenance of Insurance 

Project Company must keep in force, or cause to be obtained and kept in force, the policies set forth in 
Appendix 9. Each policy shall be obtained prior and be in force prior to the performance of any work or 
commencement of any activity intended to be insured by each policy.  

2. Insurer Eligibility 

Each policy of insurance required to be obtained by the Project Company shall be issued by a company or 
companies with a rating of not less than “A-VIII” in the last available Best’s Rating Guide unless otherwise 
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approved by the KRRC and be authorized to conduct and transact insurance business in Oregon and 
California.  

3. Verification of Coverage 

The Project Company shall deliver to the KRRC Contract Representative a copy of certificates of insurance 
and policy endorsements (i.e, additional insured CG 2010 and 2037, waiver of subrogation, notice of 
cancellation, primary and non-contributory coverage) provided by its insurance broker or agent for all 
insurance required within 10 days after receipt of notice of award of the Project Agreement. All such 
certificates and policy endorsements must be issued and approved by the KRRC prior to the issuance of a 
Notice to Proceed.  

4. Primary Coverage 

Each policy of insurance required to be obtained by the Project Company shall, with the exception of the 
professional liability, worker’s compensation and employers liability, be non-contributing with and shall apply 
only as primary insurance and not excess to any other insurance, self-insurance, or other risk financing 
program available to the KRRC. 

5. Corporate vs. Project Specific Policies 

The Project Company may provide professional liability/errors and omissions liability insurance, commercial 
auto liability insurance, worker’s compensation insurance, employer’s liability insurance and insurance and 
watercraft and aircraft liability insurance through the general corporate policies of the Project Company or its 
Affiliates. 

6. Waivers of Subrogation 

The workers compensation and commercial automobile liability must each provide for a waiver of 
subrogation in favor of the KRRC and all other Indemnitees. The waiver of subrogation endorsement must be 
attached to the certificate of insurance in order to effectuate waiver of subrogation required. The Project 
Company shall require similar waivers by its Subcontractors. 

7. Coverage Trigger 

If any liability insurance purchased by the Project Company has been issued on a “claims made” basis, the 
Project Company shall agree to either provide certificates of insurance evidencing required coverages 
through the statute of repose after Milestone Final Completion for the Final Habitat Restoration Work with a 
retroactive date no later than the beginning of the Project Company’s or Subcontractor’s work under the 
Project Agreement. Or the Project Company shall purchase an extended (minimum three years) reporting 
period (ERP) endorsement for the policy or policies in force during the Term and evidence the purchase of 
the ERP endorsement by means of a certificate of insurance or a copy of the endorsement itself.   

8. Notice of Cancellation 

Each policy of insurance required to be obtained by the Project Company shall contain an undertaking by the 
insurers or the insurer’s designated representative to notify the KRRC in writing not less than 30 days before 
any material change, cancellation or termination (except 10 days for non-payment of premium). 

Definite Plan and Project Agreement Bond Requirements     
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Bond requirements include bid bonds, performance bonds, payment bonds and maintenance bonds which 
will be maintained by KRRC’s vendors and contractors. KRRC will require that all bonds be obtained from 
financially sound surety companies. The performance bond will be in the full amount of the dam contract. AIA 
Form 312 is the predominant form in use at this time.   
 
 
Specialty Corporate Indemnitor 
 
Appendix L to the KHSA requires KRRC to identify and contract with a specialty corporate indemnitor (a 
Liability Transfer Corporation, or LTC) to protect the States or Oregon, California and PacifiCorp from 
potential liability that may be uninsurable or underinsured. The LTC can be structured contractually, through 
third-party indemnities or with potentially with additional special insurance products. The LTC may perform 
portions of the Project and will assume responsibility for various project risks, both during project execution 
and post-project.  

 

Aon’s Risk and Insurance Commentary 
Builder’s Risk 
The unique deconstruction nature of the project leads to a challenge in identifying to adequate coverage 
requirements for the builder’s risk policy. Builder’s risk insurance is typically purchased to protect an asset 
that is increasing in value as the project continues whereas the Klamath River Renewal Project will be 
primarily focused on the removal of assets. For example, if a covered peril were to occur that causes 
substantial damage to the existing assets, such as a fire, the builder’s risk would not necessarily step in to 
cover the costs of removal of the damaged assets as dam removal is a key aspect of the Project scope. 
 
The current requirements in the Project Agreement require that the builder’s risk policy cover the full value of 
any salvage material or property at the Project Site. Considerations for the recommended limits for the 
builder’s risk policy should include the values of the road improvements, the Yreka water supply work, 
recreational facilities, and the revegetation work.  
 
Additionally, the current requirements in the Project Agreement have the KRRC procuring the builder’s risk 
policy. In assessing the efficiency of the KRRC taking this approach to the builder’s risk policy, there may be 
some concern that insurance markets may not necessarily be interested in participating on the project. Our 
recommendation is to require the Project Company to purchase the builder’s risk coverage. By doing so, 
KRRC and the other stakeholders should be able to take advantage of the Project Company’s bargaining 
leverage with its insurers. This should provide more efficiency in terms of pricing for the project as well as 
fulsomeness of coverage if the project can be scheduled on the Project Company’s master builder’s risk 
policy.  
 
If KRRC does procure the builder’s risk policy, KRRC should consider how it the deductibles should be paid. 
There should be some, if not all, of the deductible responsibility assigned to the Project Company or 
contractor who caused the damage.   

General Liability and Worker’s Compensation/Employer’s Liability Program 
Structure  
While there are many exposures associated with this project, such as lowering the water level in the river so 
the chosen Project Company will work in dry conditions versus wet, there is one exposure that has risen to 
the top of the list and that is the wildfire exposure. Though the amount of work associated with disconnecting 
the electrical transmission lines from the hydroelectric dams is small in comparison to the overall project it is 
and will most certainly become a major concern from an underwriting perspective. Unfortunately, starting 
with the San Diego brush fires to the recent fires in Southern California and most certainly Northern 
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California, wildfire has now reached catastrophic stature in the industry and will become a driving force in the 
ability to place coverage for contractors and projects alike where there is exposure to wildfire.   
 
  
From a casualty or third-party liability, inclusive of worker’s compensation/employer’s liability, perspective 
there are three ways to approach this project risk.  The project can be insured utilizing: 1) an Owner 
Controlled Insurance Program or OCIP, 2) a Contractor Controlled Insurance Program or CCIP or 3) the use 
of the Project Company’s Practice Program. Each of these approaches are valid ways in which to insure the 
risks associated with the Project and all three have proven to work over time. Neither one of these ways is 
necessarily the right or wrong way to approach insuring the Project. Each method has advantages and 
disadvantages from a KRRC perspective, which will be explored in detail below. 
 
Controlled Insurance Programs Generally: 
 
To understand why controlled insurance programs (“CIPs”) are often chosen to insure a project, one must 
look to how insurance law has developed over the years.  
 
The commercial general liability insuring agreement reads as follows: 
 

We will pay those sums that the insured becomes legally obligated to pay as damages 
because of "bodily injury" or "property damage" to which this insurance applies. We will have 
the right and duty to defend the insured against any "suit" seeking those damages. However, 
we will have no duty to defend the insured against any "suit" seeking damages for "bodily 
injury" or "property damage" to which this insurance does not apply. 
 

*     *     * 
 

This insurance applies to "bodily injury" and "property damage" only if: 
(1) The "bodily injury" or "property damage" is caused by an  

"occurrence" that takes place in the "coverage territory"; 
 

(2) The "bodily injury" or "property damage" occurs during the policy  
period; 

 
As such, for there to be coverage under the policy, the insured must prove: 
 

1. That there was an “occurrence”;  
2. That there was “bodily injury” or “property damage” caused by the “occurrence”; 
3. That the “bodily injury” or “property damage” resulted in “damages”; 
4. That the insured is legal obligated to pay those damages;  
5. That the “occurrence” took place in the “coverage territory”; and 
6. That the “bodily injury” or property damage” occurred during the policy period.  

 
The ‘legally obligated’ wording raises two legal issues: (1) joint and several liability and (2) anti-indemnity. 
California is a modified joint and several state which means that a defendant can be held 100% responsible 
for economic damages and severally liable for noneconomic damages. Oregon, with the exception of 
environmental torts, follows the rule of several liability only unless part of the judgment is uncollectible and 
then it may be reallocated. As for anti-indemnity, California Civil Code §2782 states that neither public nor 
private owner can force subcontractor to indemnify or insure another party for that other party’s “active 
negligence or willful misconduct,” for defects in the project’s design provided to the subcontractor, or for 
claims arising out of the scope of the subcontractor’s work. Oregon Revised Statute §30.140 prohibits 
intermediate indemnity, which is when the subcontractor assumes responsibility for the other’s negligence in 
whole or in part.  
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Given these differences in law and the potential for KRRC to be sued in California or Oregon, this creates 
uncertainties as to whether KRRC is protected under the contractors’ and subcontractors’ insurance policies. 
A controlled insurance policy eliminates these uncertainties, to a certain extent, by having all parties insured 
under a single policy. The CIP will respond to claims against all enrolled contractors thereby eliminating the 
need for apportionment of fault and indemnification.  
 
The “occurrence” requirement raises issues with respect to trigger of coverage and how the primary policies 
in effect will be exhausted. California is a continuous trigger state for environmental claims and there is a 
split in authority for construction defect, but the rulings are trending toward a continuous trigger. Oregon is an 
“injury-in-fact” state which means that coverage exists under every policy that is in effect during the time 
periods in which damage to property actually occurs. Since both “triggers” can implicate multiple policies, 
one must now look to how California and Oregon apply the “exhaustion of coverage” principle. In California, 
certain courts have adopted a horizontal exhaustion position, but the Supreme Court has yet to rule on the 
issue. Oregon has yet to rule on the issue. Horizontal exhaustion is the principle that all primary policies that 
could respond to a loss must be exhausted before each joint tortfeasor’s excess policies can be tapped for 
defense and indemnity.  
 
Trigger and exhaustion are moot when a CIP is placed because all enrolled contractors are insured under a 
single policy and the policy is for the term of the project.        
 
 
Owner Controlled Insurance Program 
 
Advantages 

1) Control of coverage for both general liability and worker’s compensation, although worker’s 
compensation is not currently contemplated under the current OCIP. 

2) Assurance all contractors working on the project will be insured and insured with the same coverage 
as all other contractors, consistency of coverage. 

3) Project risks are addressed all in a single policy without the concern for a market renewal. 
4) Complies with current Federal Regulators understanding of how the project will be insured.  

 
Disadvantages 

1) Financial obligations for the risk and losses under the program, (i.e. deductible payments) both 
during and after the completion of the project. 

2) Project insurance costs (i.e. economies of scale) 
3) Underwriter focused attention to the risks associated with this single project. 

 
Though an Owner Controlled Insurance Program has certain advantages around control of coverage and 
limits, it does bring with it the financial obligation that potentially could happen post dissolution of KRRC. This 
financial obligation is a variable that could pose problems based on the structure of the OCIP.  The greater 
concern is the issue of wildfire coverage and the ability to obtain a program with this coverage. Currently 
unknown to Aon is whether PacifiCorp’s current liability program contains wildfire or excludes it. PacifiCorp 
may also maintain a separate wildfire only liability program and being an insured party in this program may 
cause problems in the placement of a dedicated project liability program, as carriers may go over line and 
not be able to support an OCIP. If we are ultimately required to place a GL only OCIP for this project, we 
would endeavor to place such coverage including wildfire and would attempt to eliminate any deductible 
obligations for KRRC post dissolution. 
 
Contractor Controlled Insurance Program 
 
Advantages 

1) Relieves KRRC of the financial obligations for the risks and losses associated with the project. 
2) Control of coverage can still be established via contract with the Project Company, (i.e. types of 

policies and coverage terms – certain coverages have to be included in the CCIP) 
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3) Project Insurance Costs – Project Company will likely have more influence in the marketplace due to 
the scale of its insurance program vs. that of a single KRRC placement. 

4) Project risks are addressed all in a single policy without the concern for a market renewal. 
 
Disadvantages 

1) Underwriter focused attention to the risks associated with this single project. However, if the Project 
Company has a rolling CIP, it will not be as highly scrutinized.  

 
A CCIP has advantages that may serve this project better than an OCIP. Foremost, it takes away the 
financial obligations with the potential to be slightly more expansive in coverage. Similar to the OCIP 
approach, the CCIP would address the project risk without the need for a market renewal eliminating the 
worry of a renewal and underwriters changing view to possibly insuring the project. While the CCIP approach 
will bring attention to the project and the associated risks, the Project Company will likely seek coverage from 
its current corporate insurer and have greater bargaining power. If the Project Company has a rolling CIP 
program, the project will likely get rolled into the program with little scrutiny.  
 
Project Company’s Practice Program 
 
Advantages 

1) Relieves KRRC of the financial obligations for the risks and losses associated with the project. 
2) Control of coverage can still be established via contract with the Project Company, (i.e. types of 

policies and coverage terms – certain coverages have to be included in their practice program) 
3) Project Insurance Costs – Project Company probably has greater bargaining power in the 

marketplace due to its economy of scale vs. a single KRRC placement. 
 
Disadvantages 

1) Project Company’s insurance is subject to renewal every year which may have impact on pricing and 
coverage. 

2) Reliance on Project Company’s ability to manage subcontractors insurance and potential lack of 
consistent coverage. 

3) Insurer unlikely to add KRRC as an insured on the policy, thus requiring an Owner’s Interest policy. 
 
The Project Company’s Practice Program approach has the advantage that this project would just be one of 
many that the contractor has and would not necessarily receive the same direct underwriting scrutiny that 
would be done on a project specific basis, either OCIP or CCIP. One potential source of uncertainty in this 
approach is that the Project Company and its subcontractors will have to deal with their respective insurance 
renewals and possible changing market conditions during the Project Implementation Work. However, if they 
are contractual obligated to provide the required limits and coverages then KRRC has that to rely on but with 
the caveat that the terms required may not be able to be met in year 3 of the program as an example. The 
other concern is how the legal issues are addressed if there are multiple parties at fault with multiple policies 
 
Owners Interest Liability Program  
 
If a Project Company directed program is selected an option to consider would be to purchase a dedicated 
“Owners Interest” only liability program that would protect KRRC in the event KRRC is held legally liable for a 
loss that arises out of its sole negligence or willful misconduct. Though most liability will be driven through 
the Project Company’s operations, such a policy would provide coverage for the unknown or unintended 
loss. Limits for an Owners Interest program should be evaluated based on how much direct involvement 
KRRC staff will have in overseeing the project.    
 
 
Recommendation 
 
As mentioned previously all three approaches to insuring the project will work.  It is just deciding which one 
will work best for KRRC and the successful restoration of the Klamath River. With the river restoration being 
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KRRC’s sole purpose and KRRC not existing beyond its charter, Aon believes that a contractor-directed 
approach to insuring the project, in lieu of an OCIP, is the better way to proceed. For the reasons previously 
stated and the fact that the Project Company has direct responsibility for project completion and safety, it 
seems best to place the insurance program in the hands of the Project Company. 
 
The question is whether to approach this from a CCIP or the Project Company’s and its subcontractor’s 
practice program approach.  Aon’s recommendation is that the liability program should be structured as a 
CCIP (GL/WC and Excess) for the reasons outlined above. In addition to the advantages sighted above, it 
would be in all parties’ best interest to include KRRC, PacifiCorp, and the State and Federal Parties as 
Named Insureds, not additional insureds on the CCIP GL and Excess policies. This will address any 
concerns over all interested parties having coverage under the project insurance program and should satisfy 
Federal Regulators. This approach will also eliminate any reason to purchase an Owners’ Interest Liability 
Program. 
 
If for KRRC chooses to pursue an OCIP, we recommend that it be able to collect any deductibles/SIRs from 
the Project Company or contractor, who causes the loss.  
 
Auto Liability 
 
Our only recommendation is that KRRC consider requiring higher limits ($10M) of Project Company and 
allow Project Company to determine the appropriate limit for its subcontractors, but not less than $2M. 
 
Contractors Pollution Liability and Fixed Site Pollution Liability 
 
While similar questions, as those posed in the casualty analysis, can be asked for the pollution cover, the 
difference is that Project Company will not take ownership of the site. As such, the responsibility for 
procuring fixed site pollution liability (“PLL”) cover falls to KRRC. Therefore, we agree that KRRC should 
procure both the Contractor’s Pollution Liability (“CPL”) and the PLL cover and would seek to place at least 
the primary layer of both policies, and preferably the entire tower, with the same insurer. Environmental 
claims during the course of construction often fall to both the CPL and PLL (site pollution) and can result in 
additional complications when two or more insurers are involved. Additionally, it may ultimately be more 
advantageous for the two policies to have linked limits, as currently the policies have two separate $100 
million towers specified. As Aon continues to analyze the risks and exposures of the Project, the two 
separate towers may be over-insuring of the Project, when perhaps a single $50 million may be adequate.  
 
If Project Company is willing to do so, KRRC should work with Project Company to use Project Company’s 
leverage in the insurance marketplace to negotiate coverage, terms and pricing.  
 
We do recommend that KRRC be permitted to collect any deductible/SIRs from the Project Company or 
contractor who causes the loss.    
 
 
 

Professional Liability Structure 
Given the size of the project and the inherent, potential risk of a catastrophic loss resulting from the negligent 
rendering of professional services, the structure of the professional liability coverage will be critical to the 
success of the project. Aon has reviewed Kiewit’s corporate program and it contains the same types and kinds 
of coverages that would be in a project specific Contractors Protective Professional Indemnity (CPPI). As such, 
use of Kiewit’s corporate program is permissible.  

 

Bonds Requirements 
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KRRC is requiring Project Company to fulfil the bonding requirements imposed upon it under the KHSA. 
These include performance, payment Bonds, and maintenance bonds. These are the types and kinds of 
bonds that would be required in a traditional construction project but, as has been highlighted earlier, this is 
not a traditional construction project. Any corresponding bonds that could be required in association with the 
upcoming work should also be passed on to the Project Company (Site Improvement, Road Use, License & 
Permit Bonds).  

Aon has investigated the use of reclamation bonds and believes these bonds could be problematic. Unlike a 
construction project that may be completed within months or years, reclamation projects can go on for a very 
long time and the bond amounts can be substantial. A reclamation bond provides a financial guarantee that 
the disturbed land or water will be brought back to its approximate original state or an acceptable condition 
as agreed to by the Principal and the applicable State or Federal agency. A reclamation bond may be 
required by any operation that alters the land to a degree that the land may not recover on its own post 
operation.  For this reason, it is not unusual for State Agencies or the Bureau of Land Management to require 
a bond or bonds for a substantial project.  

The perpetuity exposure related to a reclamation bonds could be problematic. A contractor will not want to tie 
up their limited surety capacity on a potential large, long-term financial guarantee. As a Liability Transfer 
Company, (“LTC”) any potential KRRC related indemnitor will not be a desirable credit for a surety company. 
The very nature of a LTC suggests that the surety liability will outlive the LTC. In addition, a LTC has a 
discreet pool of funds that will shrink over time. One can suspect that for a credit such as this one, a surety 
would want collateral, up to 100%, to support such a potential bond(s).    

In addition, environmental exposures that may present themselves during the work should be reviewed 
closely. There are contractors that specialize in environmental remediation (Hydro and Soil) and they should 
be employed when possible and necessary. The surety market is very soft and there is sufficient capacity for 
environmental contract risks currently. However, if the market should harden, this capacity could become 
scarce. Environmental requirements that translate into long-term financial guarantees could be a challenge. 
Not unlike reclamation bonds, these are obligations that a contractor would be reluctant to engage in and the 
financial wherewithal of Transfer Liability Company (“TLC”) would require a surety to require collateral, up to 
100% of the bond penalty, to support such a risk. 

When afforded the opportunity to transfer surety liability and risk to a third party, KRRC should take 
immediate advantage of the same. However, there are potential perpetual risks such as environmental and 
reclamation hazards, that a third party will be reluctant to accept. Our recommendation would be as follows: 

1. Proactively look to secure bond waivers with the appropriate Obligors
2. Be prepared to put up collateral in support of these obligations
3. Investigate the funding of escrow with the Obligors over time to meet the Financial Assurance

Requirements

Of course, should a surety challenge arise, Aon will make every effort to place a bond or bonds under the 
best terms and conditions possible.  

Liability Transfer Corporation 
Appendix L of the Klamath Hydroelectric Settlement Agreement requires that the KRRC contract with a 
specialty corporate indemnitor (LTC) that would protect the States and PacifiCorp against harm to persons, 
property, or the environment associated with Facilities Removal. This requirement requires KRRC to contract 
with an LTC that will protect the States and PacifiCorp from claims that include events that are not 
traditionally covered by insurance, including events such as third-party diminution in value land or property 
claims. Aon has worked with KRRC to identify potential companies to serve the role of LTC for the Project. A 
Request for Information (RFI) was issued to five LTC companies: 

• ELT
• EIP
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• The TBLS Group 
• North Branch Global 
• Commercial Liability Partners 

Responses to the RFI are due back to the KRRC on March 4, 2019 with interviews scheduled for March 7, 
2019. It is KRRC’s intention that the ultimate LTC will be amenable to assuming environmental and other 
liabilities that are not covered by the proposed insurance programs.  

As the project moves along KRRC will have better clarity as to what those items are for environmental, but in 
general risks that the CPL/PLL would not pick up that are classified as “environmental” via risk identification: 

 
1) Replanting/restoration of vegetation  
2) Dredging of any sediment that is required solely to facilitate navigation or bank improvements.  The 

coverage would generally respond if sediment was required to be removed due to a contamination 
issue. 

3) The costs to abate/remove asbestos or lead based paint 
4) Fish kills/natural resources damage assessments due to non-pollution related events (i.e., lack of 

water at the fish hatchery) 
5) Criminal fines and penalties. Civil fines and penalties only where allowable by law and only where 

said fines and penalties result from a pollution incident (i.e. not just a paperwork violation) 
6) Liquidated damages/delay costs for construction, even if due to a pollution event (this may be able to 

be negotiated for limited situations, but let’s go with the more conservative approach first) 
7) Pollution claims not related to either the construction or on/at/under/migrating from a covered 

location. For example, KRRC is required to establish some alternative recreation areas to replace 
those that will no longer be usable after reservoir draw-down. Unless the locations are part of the 
CPL scope of work or listed on the site pollution policy, there will be no coverage for any pollution 
events that occur on, at, under these properties. 

8) Pollution events caused by a contractor that has no written contract with the GC and/or KRRC 
9) Willful, intentional, criminal events 
10) The policy will have a 10-year policy term for site pollution and a maximum of a 15-year term (5 

years of construction, 10 years completed operations) for CPL. The CPL could be an occurrence 
policy, but the site pollution is only claims-made.  If we presume the worst and both policies are 
claims-made, there would be no coverage after policy expiration unless the policies were renewed 
(pending market availability). 

11) Pollution conditions resulting from known underground storage tanks, unless the tanks are disclosed 
and scheduled on the site pollution policy 

12) Contractual liability, unless we schedule the desired contracts for coverage 
 

 

Risk Register  
 
As discussed in the key project risks section of this report, there was a meeting in February 2019 with the 
States, PacifiCorp, KRRC and its consultants in which the group identified a variety of project risks. Aecom 
and Aon created a project risk register which incorporated the discussions from that meeting as well as the 
risks set forth in the Project Agreement. The Risk Register is attached as Appendix D to this report.  
 
The risk register is divided into 3 specific sections: risks that are insurable, risks that are potentially insurable, 
and risks that are uninsurable. It is important to understand that coverage is extremely fact dependent and 
coverage cannot be guaranteed if the facts reveal that the cause is excluded or that there is some other type 
of limitation. In breaking the risks into insurable, potentially insurable and uninsurable, Aon has assumed that 
the insured has complied with all provisions of the policy and that the claim is not otherwise excluded.  
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For the potentially insurable risks, the facts and alleged damages become even more important in 
determining coverage. Builder’s Risk and Property insurance is what is commonly referred to as a “first-
party” coverage, which that the damage must be incurred by the named (or other) insureds. Additionally, for 
the delay in startup or contractor’s continuing expense coverage to be triggered, there must be a loss caused 
by a peril not otherwise excluded. For the general liability insurance (3rd party coverage), as discussed in 
controlled insurance program section, there are 5 key factors that go into determining whether there is 
coverage for the loss. However, there are two key obligations under a general liability policy: defense and 
indemnification. The duty to defend is broader than the duty to indemnify (pay the damages). As such, often 
times a carrier will have a defense obligation but as the facts develop, may not have an indemnification 
obligation. The environmental (1st and 3rd party) and professional coverages (1st and 3rd party) have the same 
two duties and are also very fact dependent.  
 

Conclusion 
Aon has outlined certain recommendations with respect to the insurance program in Appendix A. We are 
recommending the following: 

1. That Kiewit procure a Contractor Controlled Insurance Program for the general liability and Workers 
Compensation coverage. We believe that Kiewit’s purchasing power will provide greater market 
efficiencies that KRRC would not have. We further believe that Kiewit is in a better position to 
manage the long-tail claims associated with these coverages versus KRRC because KRRC will 
sunset as a certain point in time. We further believe that a CCIP will allow for greater minority owned 
businesses, avoid gaps in coverage, obviate the trigger and exhaustion issues that often arise with 
respect to long-tail claims and provide the other efficiencies discussed in the CIP section of this 
report. 

2. We recommend that Kiewit procure the Builder’s Risk coverage because of its purchasing power and 
market relationships.  

3. We recommend that Kiewit be permitted to use its Professional Liability insurance program as it 
complies with all of the required specifications. 

4. We recommend that KRRC purchase the Contractor’s Pollution Liability and Site Pollution Liability 
policies to assist in post-project completion transfer to the LTC.     
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Appendix A – Aon Proposed Insurance Plan 
Insurance Limit of Liability Retention/Deductible Comments 

Policy Type Recommended 
Procuring Entity 

Baseline Minimum 
Requirements 

Aon’s Recommended 
Approach 

Project Agreement 
Requirements 

Aon’s Recommended 
Approach Relevant Notes 

Builder’s Risk Kiewit Limit to be determined 
Builders risk l imit to be 
subject to a Probable 

Maximum Loss analysis 

No Requirements 
related to Retentions 

The AOP deductible should 
be no higher than $1M  

Earthquake will have a 
percentage deductible 

Flood will have a 
percentage deductible 

There will be multiple 
sublimits associated with the 
Project and those sublimits 

are being evaluated  

CCIP for General 
Liability, Excess 

Liability & 
Workers 

Compensation 

Kiewit 

General Liabil ity: $2,000,000 per 
occurrence, $4,000,000 products 

completed ops, $4,000,000 
aggregate 

Excess: $200,000,000 

WC/EL: Statutory/$1,000,000 

General Liabil ity: $2,000,000 
per occurrence, $4,000,000 

products completed ops, 
$4,000,000 aggregate 

Excess: $200,000,000  

WC/EL: Statutory/$1,000,000 

No Requirements 
related to Retentions 

A deductible or SIR not 
greater than $1M 

The specific forms and 
endorsements to be required 

will be added once KRRC 
decides on program 

structure 

Commercial 
Automobile 

Liability 
Kiewit $5,000,000 CSL 

Project Company should 
provide limits of $10M and be 

permitted to set l imits for its 
subcontractors but the limit 

should not be less than $2M 

No Requirements 
related to Retentions N/A 

In addition to MCS 90 and 
CA 9948, Aon will outline the 

specific forms and 
endorsements in the next 

draft of this report 

Contractor’s 
Pollution 

Liability/Pollution 
Legal Liabil ity 

KRRC $100,000,000 per claim and in 
the aggregate 

Aon recommends linking the 
CPL and PLL limits with l imits 

of $50M  

No Requirements 
related to Retentions Not greater than $1M 

The specific forms and 
endorsements to be required 
will be added once there is a 
better understanding as to 

l imits and a combined 
CPL/PLL policy 

Professional 
Liability Kiewit $25,000,000 per claim and in the 

aggregate $25,000,000 No Requirements 
related to Retentions Not greater than $1M Kiewit’s corporate program 

is sufficient 

Watercraft and 
Aircraft Liability Kiewit 

$5,000,000 per occurrence and 
in the aggregate for watercraft, 

aircraft and drones 
$10,000,000 per occurrence and 
in the aggregate for helicopters 

Stil l exploring exposure No Requirements 
related to Retentions TBD TBD 
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Appendix B – Insurance Budget 

Construction Period Insurances 
Line of 

Coverage 
Coverage 

Description Limits Retentions Estimated 
Premium 

Premium 
Responsibility 

Deductible 
Responsibility 

Cost 
Period 

Builder’s Risk 
Cov ers damage to 

property  in the 
Construction Period 

Subject to a Probable 
Maximum Loss Not greater than $1M $488,750 Kiewit TBD Term 

CCIP (GL, Excess 
& WC) 

Cov ers3rd party bodily 
injury  and property 

damage, and injured 
employ ees in the 

course of  their 
employ ment 

GL: $2,000.000 per 
occurrence, $4,000,000 
products completed ops 
and $4,000,000 general 

aggregate 

WC/EL: 
Statutory/$1,000,000 

Excess: $200,000,000 

Not greater than $1M $6,500,000 Kiewit TBD Term 

Commercial 
Automobile 

Liability  

Cov ers liability from 
use of  autos 

$10,000,000 combined 
single limit Not greater than $1M $0 (Corporate 

program) 

KRRC & Kiewit 
(corporate 
programs) 

TBD Annual 

Contractor’s 
Pollution 

Liability /Pollution 
Legal Liability  

Cov ers liability arising 
f rom hazardous 

materials 
$50,000,000 linked limits Not greater than $1M $1,200,000 KRRC TBD Term 

Prof essional 
Liability  

Cov ers liability arising 
out of  design errors 

$25,000,000 per claim 
and project aggregate Not greater than $1M 

$0 (use of  
corporate policy) Kiewit TBD Term 

Watercraft and 
Aircraf t Liability 

Cov ers liability from 
use of  watercraft or 

aircraf t 
Depending on exposure Not greater than $1M TBD Kiewit TBD Term 

Total Estimated Annual Premium during Construction Period  
(2019 Dollars) $8,188,750 
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PROJECT AGREEMENT 

 

FOR 
 

DESIGN, CONSTRUCTION, DEMOLITION AND HABITAT RESTORATION SERVICES 

IN CONNECTION WITH 

THE REMOVAL OF THE LOWER KLAMATH RIVER DAMS 

THIS PROJECT AGREEMENT (“Project Agreement”) is made and entered into as 

of April 24, 2019, between the Klamath River Renewal Corporation (the “KRRC”) and Kiewit 
Infrastructure West Co., a corporation organized and existing under the laws of the State of 

Delaware and authorized to do business in the State of California and the State of Oregon (the 

“Project Company”). 

RECITALS 

WHEREAS, PacifiCorp owns four hydroelectric dams on the lower Klamath River 
operating under Federal Energy Regulatory Commission regulatory jurisdiction. 

WHEREAS, in order to implement the terms of the Klamath Hydroelectric 

Settlement Agreement, the States of California and Oregon caused the KRRC to be formed as a 

California non-profit corporation on February 29, 2016. 

WHEREAS, the KHSA provides primarily for the removal of the four lower 

Klamath River hydroelectric dams, and related design, construction, demolition and habitat 
restoration work. 

WHEREAS, funding for the project will be provided from (1) $200 million in 

surcharges collected from PacifiCorp’s Oregon and California utility customers, as authorized 

by the California Public Utilities Commission and the Oregon Public Utilities Commission, and 

(2) $250 million from the proceeds of State of California bonds issued for this project. 

WHEREAS, PacifiCorp, in conjunction with KRRC, has applied to FERC for the 

transfer to the KRRC of the license under which the dams are operated. 

WHEREAS, the KRRC has applied to FERC for the surrender of the dams’ 

licensed. 

WHEREAS, the KRRC has determined to contract with a private entity on a 

progressive design-build basis to perform the design, construction, demolition and habitat 
restoration work necessary to carry out and complete the Project. 

WHEREAS, the KRRC issued a request for qualifications on September 18, 

2018, in order to shortlist firms whose proposals would be evaluated on a best value basis. 

WHEREAS, based on the evaluation of the statements of qualifications 

submitted in response to the request for qualifications and using the criteria set forth in the 
request for qualifications, the KRRC shortlisted three firms to submit proposals. 

WHEREAS, on December 4, 2018, the KRRC undertook the second phase of the 

competitive process by issuing to the shortlisted firms a request for proposals for the Project. 

WHEREAS, proposals submitted in response to the request for proposals were 

received in February, 2019 from each of the shortlisted firms. 
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WHEREAS, the proposals were reviewed by the KRRC based on the evaluation 

criteria set forth in the request for proposals. 

WHEREAS, the KRRC determined that the proposal submitted by the Project 
Company was the proposal that delivered the best value to the KRRC. 

WHEREAS, in April 2019, negotiations were initiated with the Project Company, 

which negotiations have concluded with this Project Agreement. 

WHEREAS, on April 18, 2019, the KRRC’s board of directors authorized the 

execution and delivery of this Project Agreement.  

WHEREAS, the governing body of the Project Company has duly authorized the 
execution and delivery of this Project Agreement. 

WHEREAS, the parties intend, but are not obligated, to negotiate and enter into 

an amendment to this Project Agreement following the advancement of design furnished by the 

Project Company on a compensated basis, providing for a guaranteed maximum price and a 

guaranteed schedule for the project implementation work. 

WHEREAS, following the expected execution of the definitive guaranteed 

maximum price amendment and definitive project implementation contract amendment to this 

Project Agreement and the receipt of all required governmental licenses, permits and approvals, 

the Project Company will proceed to complete the project design and undertake and complete 

the project construction, demolition and habitat restoration work. 

WHEREAS, the KRRC desires to receive, and the Project Company desires to 
provide, design, construction, demolition and habitat restoration services under the terms of 

this Project Agreement. 

NOW, THEREFORE, in consideration of the mutual covenants herein contained, 

the parties hereto, intending to be legally bound, agree as follows: 
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ARTICLE 1 

 

DEFINITIONS AND INTERPRETATION 

SECTION 1.1. DEFINITIONS. 

As used in this Project Agreement, the following terms shall have the meanings 

set forth below:  

“Additional Preliminary Services” has the meaning set forth in 

subsection 5.2(B) (Additional Preliminary Services). 

“Adjacent and Related Lands” means the parcels of real property on which 
ancillary Project Implementation Work, including flood protection measures and downstream 

sediment removal, is to be performed, as more particularly described in Attachment 1B 

(Description of Adjacent and Related Lands) to Appendix 1 (Project and Project Site 

Description), and as to which the KRRC will, by the Project Implementation Contract 

Amendment Date, have acquired easements or other interests in real property sufficient for the 
purposes of the Project. 

“Affiliate” means, in respect of a person, any other person that, directly or 

indirectly, through one or more intermediaries, controls, is controlled by, or is under common 

control with, such first person, where “control” means, with respect to the relationship between 

or among two or more persons, the possession, directly or indirectly or as trustee, personal 

representative or executor, of the power to direct or cause the direction of the affairs or 
management of a person, whether through the ownership of voting securities, as trustee, 

personal representative or executor, by statute, contract, credit arrangement or otherwise, 

including the ownership, directly or indirectly, of securities having the power to elect a majority 

of the board of trustees or similar body governing the affairs of such person. 

“Appendix” means any of the Appendices and, as applicable, any attachments 
thereto, that are appended to this Project Agreement and identified as such in the Table of 

Contents to this Project Agreement. 

“Applicable Law” means (1) any federal, state or local law, statute, code or 

regulation; (2) any formally adopted and generally applicable rule, requirement, determination, 

standard, policy, implementation schedule, or other order of any Governmental Body having 

appropriate jurisdiction; (3) any established interpretation of law or regulation utilized by an 
appropriate Governmental Body if such interpretation is documented by such Governmental 

Body and generally applicable; (4) any Governmental Approval; and (5) any consent order or 

decree, settlement agreement or similar agreement between the KRRC and any Governmental 

Body, in each case having the force of law and applicable from time to time, over the Project, 

the Contract Obligations or any other transaction contemplated hereby. 

“Approved Subcontractors” means the subcontractors identified in 

Appendix 10 (Key Personnel and Approved Subcontractors). 

“Bankruptcy Law” means the United States Bankruptcy Code, 11 U.S.C. 101 et 
seq., as amended from time to time and any successor statute thereto.  “Bankruptcy Law” shall 

also include any similar state law relating to bankruptcy, insolvency, the rights and remedies 

of creditors, the appointment of receivers or the liquidation of companies and estates that are 

unable to pay their debts when due. 

“Base Guaranteed Maximum Price” means the initial amount approved by the 

KRRC as the Guaranteed Maximum Price pursuant to Appendix 8 (Contract Price). 
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“Base Guaranteed Maximum Price Adjustment” means any adjustment to the 

Base Guaranteed Maximum Price made in accordance with and subject to the terms and 

conditions of this Project Agreement, including Appendix 8 (Contract Price). 

“Base Preliminary Services” means those services designated as Base 

Preliminary Services in Appendix 2 (Preliminary Services). 

“Baseline Date” means the Contract Date, except that: 

(1) With respect to any Project Implementation Work authorized pursuant to 

an Early Work Package Amendment, the Baseline Date shall mean the Early Work 

Package Amendment Date; and  

(2) Upon the execution and delivery of the Project Implementation Contract 

Amendment, the Baseline Date shall mean the Project Implementation Contract 

Amendment Date. 

“Board of Directors” means the board of directors of the KRRC. 

“Books and Records” has the meaning set forth in subsection 9.10(A) (Books 
and Records). 

“Business Day” means a day other than a Saturday, Sunday or an official KRRC 

holiday. 

“California Proposition 1 Grant Funding Agreement” means the Funding for 

Water Quality, Supply, Treatment, and Storage Projects of 2014 (Proposition 1) grant funding 

agreement effective as of July 1, 2016 between KRRC and the State of California, acting 
through the California Natural Resources Agency (Agreement Number P11601-0), as amended, 

set forth as Reference Document 10 (California Proposition 1 Grant Funding Agreement). 

“CEQA” refers to the California Environmental Quality Act (Cal. Pub. Res. Code 
§ 21000 et seq.). 

“CERCLA” means the Comprehensive Environmental Response, Compensation, 
and Liability Act, 42 U.S.C. 9601 et seq., and applicable regulations promulgated thereunder, 

each as amended from time to time. 

“Change in Law” means any of the following acts, events or circumstances to 

the extent that compliance with the change materially expands the scope, interferes with, 

delays or increases the cost of performing the obligations of the Project Company: 

(1) Except as provided below with respect to the exclusions from the 

definition of “Change in Law”, the adoption, amendment, promulgation, issuance, 
modification, repeal or written change in administrative or judicial interpretation of any 

Applicable Law on or after the Baseline Date, unless such Applicable Law was on or 

prior to the Baseline Date duly adopted, promulgated, issued or otherwise officially 

modified or changed in interpretation, in each case in final form, to become effective 

without any further action by any Governmental Body; or 

(2) Except as provided below with respect to the exclusions from the 

definition of “Change in Law”, the order or judgment of any Governmental Body issued 

on or after the Baseline Date (unless such order or judgment is issued to enforce 

compliance with Applicable Law which was effective as of the Baseline Date) to the 

extent such order or judgment is not the result of willful or negligent action, error or 
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omission or lack of reasonable diligence of the Project Company; provided, however, 

that the contesting in good faith or the failure in good faith to contest any such order or 

judgment shall not constitute or be construed as such a willful or negligent action, error 
or omission or lack of reasonable diligence. 

It is specifically understood, however, that none of the following shall constitute 

a “Change in Law”: 

(1) Acts, events and circumstances with respect to Governmental Approvals 

to the extent the Project Company has assumed the permitting risk under Section 6.6 

(Permitting Responsibilities and Schedule); 

(2) Any Change in Law relating to Taxes, except for sales or use Taxes 

imposed in the United States on materials or equipment incorporated into the Project 

(or equivalent Taxes imposed by an international taxing jurisdiction); 

(3) A change in the nature or severity of the actions typically taken by a 

Governmental Body to enforce compliance with Applicable Law that was in effect as of 
the Contract Date;  

(4) Any increase in any fines or penalties provided for under Applicable Law 

in effect as of the Baseline Date; or 

(5) Any Change in Law (including the enactment of any statute, or the 

promulgation of any regulation) the terms and conditions of which do not impose more 

stringent or burdensome requirements on the Project Company than are imposed by the 
Contract Standards in effect as of the Baseline Date. 

“Change Order” means a written order issued by the KRRC and agreed to in 

writing by the Project Company prior to Project Final Completion making a Project Technical 

Requirements Change, a Base Guaranteed Maximum Price Adjustment, an adjustment to any 

Scheduled Milestone Substantial Completion Date or Milestone Longstop Date, or any other 
change to the terms and conditions of this Project Agreement.  A Change Order shall be 

deemed to constitute a Contract Amendment. 

“City of Yreka Waterline Work” means the construction and construction-

related work to be performed as part of the Project Implementation Work in accordance with 

the City of Yreka Waterline Work Complete Plans, Drawings and Specifications prepared by the 

KRRC. 

“City of Yreka Waterline Work Complete Plans, Drawings and 

Specifications” means the complete plans, drawings and specifications for the City of Yreka 

Waterline Work prepared on behalf of the KRRC and attached to this Project Agreement and 

identified as the “City of Yreka Waterline Work Complete Plans, Drawings and Specifications”.  

[Note: To be included on the GMP Contract Amendment Date] 

“Compliance Documents” means the documents identified as such in the Table 

of Contents to this Project Agreement. 

“Contract Administration Memorandum” has the meaning set forth in 

subsection 17.4(B) (Contract Administration Memoranda). 

“Contract Amendment” has the meaning set forth in subsection 17.5(A) 

(Amendments Generally). 
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“Contract Compensation” means the Preliminary Services Fee and the Contract 

Price. 

“Contract Date” means the date this Project Agreement is executed and 
delivered by the parties hereto. 

“Contract Documents” means: 

(1) This Project Agreement and all Appendices; 

(2) Any Early Work Package Amendment, the GMP Contract Amendment 

and the Project Implementation Contract Amendment; 

(3) Any Change Order, Unilateral Change Directive or other Contract 
Amendment; 

(4) The Project Technical Requirements; 

(5) Any Notice to Proceed; 

(6) Any Field Order; 

(7) Any Contract Administration Memorandum; and 

(8) The Issued for Project Implementation Specifications. 

It is specifically understood, however, that neither the KHSA nor the Funding Agreements shall 

constitute “Contract Documents”. 

“Contract Obligations” means everything required to be furnished and done by 

the Project Company for and relating to the Project Work pursuant to the Contract Documents. 

“Contract Price” has the meaning set forth in Appendix 8 (Contract Price). 

“Contract Representative” means, in the case of the Project Company, the 

Project Company Contract Representative and, in the case of the KRRC, the KRRC Contract 

Representative. 

“Contract Standards” means the standards, terms, conditions, methods, 

techniques and practices imposed or required by:  

(1) Applicable Law;  

(2) The Project Technical Requirements;  

(3) Good Dam Removal Practice;  

(4) The Insurance Requirements; 

(5) The Project Plans, as accepted by the KRRC pursuant to the terms and 

conditions of the Contract Documents; and  

(6) Any other standard, term, condition or requirement specifically provided 

in the Contract Documents to be observed by the Project Company. 
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Subsection 1.2(U) (Applicability, Stringency and Consistency of the Contract Standards) shall 

govern issues of interpretation related to the applicability, stringency and consistency of the 

Contract Standards. 

“Cost Substantiation” means the process of providing evidence of actual costs 

in accordance with Section 9.8 (Cost Substantiation). 

“Counties” means Siskiyou County and Klamath County. 

“County Memoranda of Agreement” or “County MOA’s” means the 

Memoranda of Agreement between KRRC and each County relating to the Project, set forth as 

Compliance Document 4 (Klamath County Memorandum of Agreement) and Compliance 
Document 5 (Siskiyou County Memorandum of Agreement). 

“CPUC” means the California Public Utilities Commission. 

“CPUC Funding Agreement” means the agreement dated December 13, 2017 

between KRRC and the CPUC providing funding for the Project, set forth as Reference 

Document 8 (CPUC Funding Agreement). 

“Dam Removal and Initial Habitat Restoration Work” means the 

embankment dam removal; concrete dam and structures removal; the cofferdams construction; 

demolition of electrical systems; construction of disposal sites; construction of engineered 

habitat features; site hydroseeding; and invasive vegetation removal, as more particularly 

described in Sections 4.7 (Embankment Dam Removal), 4.8 (Concrete Dam and Structure 

Removal), 4.9 (Cofferdams), 4.10 (Electrical), 4.11 (Disposal Sites), 4.12 (Engineered Habitat 
Features), 4.13 (Plant Materials), 4.14 (Invasive Exotic Vegetation Removal) and 4.15 (Habitat 

Restoration) of Appendix 4 (Project Technical Requirements). 

“Decommissioning” means PacifiCorp’s physical removal from a facility of any 

equipment and personal property that PacifiCorp determines has salvage value, and physical 

disconnection of the facility from PacifiCorp’s transmission grid. 

“Definite Plan” means the Definite Plan for Facilities Removal, dated June 28, 

2018 (titled “Definite Plan for the Lower Klamath Project”), prepared by the KRRC pursuant to 

Section 7.2.1 of the KHSA, set forth as Reference Document 6 (Definite Plan), as updated or 

amended from time to time. 

“Deliverable Material” means the Preliminary Services Deliverable Material and 

the Project Implementation Work Deliverable Material. 

“Design Professional Services” means that part of the Project Work consisting 

of the preparation of plans, Drawings and Specifications for the Project by licensed professional 

engineering, architectural and land surveying firms, as well as all other services required to be 

performed by licensed design professionals as part of the Preliminary Services and the Project 

Implementation Work for the design and engineering of the Project, including professional 
engineering, architectural and land surveying services. 

“Design Professional Services Firm” means any person providing Design 

Professional Services. 

“Differing Site Conditions” means (a) subsurface or latent physical conditions 

at the Project Site which differ materially from those indicated in the Geotechnical Data Report 

and the Existing Conditions Assessment Report, or (b) unknown physical conditions at the 
Project Site, of an unusual nature, which differ materially from those ordinarily encountered 
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and generally recognized as inherent in work of the character required herein; provided, 

however, that the term “Differing Site Conditions” excludes:  

(1) Conditions otherwise reflected in the Contract Documents existing as of 
the Baseline Date; and 

(2) Conditions of which the Project Company had knowledge as of the 

Baseline Date, including conditions that could reasonably have been known, discovered 

or revealed as a result of the examinations, investigations, explorations, tests or studies 

of the Project Site required to be performed by the Project Company as part of the 

Preliminary Services, including the development of the Existing Conditions Assessment 
Report and any additional Preliminary Services relating to the Geotechnical Data 

Report. 

“Document Submittal Procedures” means the procedures for the submittal of 

Project Implementation Design Documents by the Project Company to the KRRC to be 

developed by the Project Company in accordance with the requirements set forth in Appendix 2 
(Preliminary Services) and Appendix 7 (Project Implementation Work Review Procedures). 

“Drawings” means drawings, diagrams, illustrations, schedules and other data 

that show the scope, extent and character of the Project Implementation Work, as prepared by 

or on behalf of the Project Company. 

“Early Work Package” has the meaning set forth in subsection 5.7(A) (Early 

Work Packages). 

“Early Work Package Amendment” has the meaning set forth in 

subsection 5.7(A) (Early Work Packages). 

“Early Work Package Amendment Date” means the date that an Early Work 

Package Amendment is executed and delivered by the parties. 

“Early Work Package Bonds” has the meaning set forth in subsection 16.2(A) 
(Early Work Package Bonds). 

“Early Work Package Price” means the base price established in any Early 

Work Package for the portion of the Project Implementation Work to be performed thereunder. 

“Early Work Package Submittals” has the meaning set forth in subsection 

5.7(A) (Early Work Packages). 

“Encumbrances” means any Lien, lease, mortgage, security interest, charge, 
judgment, judicial award, attachment or encumbrance of any kind with respect to the Project. 

“Engineer-of-Record” means the professional engineer licensed in the State in 

which the Project Implementation Work is being performed and in good standing who is 

designated by the Project Company and acceptable to the KRRC, acting reasonably, as the 

engineer responsible for the preparation, signing, dating, sealing and issuing of the applicable 
Project Implementation Design Documents and all other engineering documents relating to all 

or a portion of the Project Implementation Work. 

“Environmental Compliance Plan” means the Project Company’s plan for the 

management of environmental compliance activities and reporting of such results in 

accordance with the applicable Governmental Approvals during the Project Implementation 
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Period, to be developed as part of the Preliminary Services in accordance with the requirements 

in Appendix 2 (Preliminary Services). 

“Environmental Impact Report” or “EIR” means the environmental impact 
report with respect to the Project prepared by the Water Resources Control Board pursuant to 

CEQA, in draft and final forms as applicable. 

“Environmental Mitigation Measures” has the meaning set forth in Section 4.3 

(Environmental Review). 

“Environmental Site Assessments” means the Phase 1 Environmental Site 

Assessment and Phase 2 Environmental Site Assessment, set forth as Reliance Document 4 
(Phase 1 Environmental Site Assessment) and Reliance Document 5 (Phase 2 Environmental 

Site Assessment). 

“EPA” means the United States Environmental Protection Agency. 

“Event of Default” means, with respect to the Project Company, those items 

specified in Section 12.2 (Events of Default by the Project Company) and, with respect to the 
KRRC, those items specified in Section 12.5 (Events of Default by the KRRC). 

“Existing Conditions Assessment Report” means the report so designated to 

be prepared by the Project Company during performance of the Preliminary Services in 

accordance with the requirements in Appendix 2 (Preliminary Services). 

“Expiration Date” means the last day of the final Warranty Period or the date on 

which Project Final Completion occurs, whichever is later. 

“Extended Warranty Fee” has the meaning set forth in subsection 10.1(C) 

(Optional Extension of Warranty Periods). 

“Facilities” means the following specific hydropower facilities within the 

jurisdictional boundary of FERC Project No. 14803: J.C. Boyle Dam, Copco No. 1 Dam, Copco 

No. 2 Dam and Iron Gate Dam, and appurtenant works, structures, improvements, assets, 
equipment and ancillary facilities constituting part of the KHP licensed to PacifiCorp as of the 

Contract Date, as more particularly described in Section 1.4 (Facilities) to Appendix 1 (Project 

and Project Site Description).  For the purposes of this Project Agreement, the term “Facilities” 

is synonymous with “Lower Klamath Project”, as such term is used in the Definite Plan, 

Transfer Application and Surrender Application. 

“Facilities Removal” means physical removal of all or part of each of the 
Facilities to achieve at a minimum a free-flowing condition and volitional fish passage, site 

remediation and restoration, including previously inundated lands, measures to avoid or 

minimize adverse downstream impacts, and all associated permitting for such actions. 

“Fees and Costs” means reasonable fees and expenses of employees, attorneys, 

architects, engineers, expert witnesses, contractors, consultants and other persons, and costs 
of transcripts, printing of briefs and records on appeal, copying and other reimbursed 

expenses, and expenses reasonably incurred in connection with investigating, preparing for, 

defending or otherwise appropriately responding to any Legal Proceeding. 

“FERC” means the Federal Energy Regulation Commission. 

“FERC License Orders” means the FERC License Transfer Order and the FERC 

License Surrender Order. 
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“FERC License Surrender Order” means the final order or orders issued by 

FERC approving the KRRC’s “Application for Surrender of License for Major Project and 

Removal of Project Works”, seeking FERC’s approval of an application to surrender the license 
for the Facilities and to achieve, by implementation of the Definite Plan, a free-flowing condition 

and volitional fish passage through the portions of the Klamath River that are currently 

occupied by the Facilities. 

“FERC License Transfer Order” means the final order or orders issued by 

FERC approving the KRRC and PacifiCorp’s “Joint Application for Approval of License 

Amendment and License Transfer”, seeking a separate license for the Facilities from other 
PacifiCorp owned facilities and to transfer the license for the Facilities from PacifiCorp to 

KRRC.  

“Final Habitat Restoration Work” means the work necessary after the Dam 

Removal and Initial Habitat Restoration Work relating to completion of the irrigation system; 

plant establishment and maintenance; and the establishment of long term monitoring efforts, 
as more particularly described in Sections 4.15 (Habitat Restoration), 4.16 (Irrigation), 4.17 

(Plant Establishment and Maintenance), and 4.18 (Plant Monitoring) of Appendix 4 (Project 

Technical Requirements). 

“Funders” means the CPUC, the OPUC and the State of California. 

“Funding Agreements” means the CPUC Funding Agreement, the OPUC 

Funding Agreement and the California Proposition 1 Grant Funding Agreement. 

“Funding Requirements” means the requirements for funding the Project 

established by the Funders under the Funding Agreements. 

“General Conditions Costs” has the meaning set forth in Appendix 8 (Contract 

Price). 

“Geotechnical Data Report” means the geotechnical data report prepared by 
AECOM and set forth as Reliance Document 3 (Geotechnical Data Report). 

“GMP Contract Amendment” has the meaning set forth in subsection 5.9(B) 

(Negotiation and Execution of the GMP Contract Amendment). 

“GMP Contract Amendment Date” has the meaning set forth in 

subsection 5.9(B) (Negotiation and Execution of the GMP Contract Amendment). 

“GMP Project Submittal” has the meaning set forth in Section 5.8 (GMP Project 
Submittal). 

“Good Dam Removal Practice” means those methods, techniques, standards 

and practices which, at the time they are to be employed and in light of the circumstances 

known or reasonably believed to exist at such time, are generally recognized and accepted as 

good design, engineering, construction, demolition and habitat restoration practices as 
observed for the removal of hydroelectric dam facilities and related structures, improvements 

and equipment as followed in the States, including those standards set forth in Appendix 4 

(Project Technical Requirements). 

“Governmental Approvals” means any permit, license, authorization, consent, 

certification, exemption, ruling, entitlement, variance or approval issued by a Governmental 

Body of whatever kind and however described, which is required under Applicable Law to be 
obtained or maintained by any person with respect to the Project Implementation Work, 
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including the Project Company-Managed Governmental Approvals and the KRRC-Managed 

Governmental Approvals. 

“Governmental Approvals Completion Period” has the meaning set forth in 
subsection 5.10(A) (Obtaining All Remaining Governmental Approvals). 

“Governmental Body” means any federal, State, regional or local legislative, 

executive, judicial or other governmental board, department, agency, authority, commission, 

administration, court or other body, or any official thereof, having jurisdiction in any way over 

or in respect of any aspect of the performance of this Project Agreement or the Project. 

“Guaranteed Maximum Price” or “GMP” has the meaning set forth in 
Appendix 8 (Contract Price). 

“Guarantor” means Kiewit Infrastructure Group, Inc, a corporation organized 

and existing under the laws of the State of Delaware. 

“Guaranty Agreement” means the Guaranty Agreement from the Guarantor to 

the KRRC in the form set forth as Transaction Form A (Form of Guaranty Agreement). 

“Hatchery Work” means the construction and construction-related work to be 

performed as part of the Project Implementation Work in accordance with the Hatchery Work 

Complete Plans, Drawings and Specifications prepared by the KRRC. 

“Hatchery Work Complete Plans, Drawings and Specifications” means the 

complete plans, drawings and specifications for the Hatchery Work prepared on behalf of the 

KRRC and attached to this Project Agreement and identified as the “Hatchery Work Complete 
Plans, Drawings and Specifications”.  [Note: To be included on the GMP Contract 

Amendment Date] 

“Hazardous Material” means any waste, substance, object or material deemed 

hazardous under Applicable Law, including “hazardous substances” as defined under CERCLA, 

“hazardous waste” as defined under RCRA and in California Health and Safety Code Section 
25117, “hazardous material” as defined under US DOT regulations (49 CFR Parts 100–180), 

and “hazardous material” as defined in Oregon Administrative Rules 340-142-0001. 

“Health and Safety Plan” means the Project Company’s plan for health and 

safety in implementing the Project Implementation Work, to be developed as part of the 

Preliminary Services in accordance with the Contract Standards and the requirements in 

Appendix 2 (Preliminary Services) and Appendix 5 (General Project Implementation Work 
Requirements). 

“Health and Safety Representative” has the meaning set forth in 

subsection 6.14(A) (Health and Safety Representative). 

“Insurance Requirement” means any rule, regulation, code or requirement 

issued by any insurance company that has issued a policy of Required Insurance under this 
Project Agreement or by any insurance company that has issued a policy of insurance required 

to be obtained and maintained by the KRRC in connection with this Project Agreement, 

compliance with which is a condition to the effectiveness of such policy. 

“Intellectual Property” means any trade secrets, proprietary rights, patents, 

copyrights or trademarks recognized under Applicable Law. 
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“Issued for Project Implementation Specifications” means the Drawings and 

Specifications which have been prepared by the Project Company and accepted by the KRRC in 

accordance with the Document Submittal Procedures as final Drawings and Specifications for 
the commencement of all or any portion of the Project Implementation Work. 

“KHP” means PacifiCorp’s Klamath Hydroelectric Project (FERC No. 2082) 

constructed between 1911 and 1962, consisting of the following eight hydroelectric 

developments: (1) East Side; (2) West Side; (3) Keno (non-generating); (4) J.C. Boyle; (5) Copco 

No. 1; (6) Copco No. 2; (7) Fall Creek; and (8) Iron Gate. 

“KHSA” means the Klamath Hydroelectric Settlement Agreement dated 
February 18, 2010, as amended April 6, 2016 and November 30, 2016, between the United 

States Department of Interior, the United States Department of Commerce, the State of 

California, the State of Oregon, Humboldt County, the State of California, the Yurok Tribe, the 

Karuk Tribe, the Upper Klamath Water Users Association, certain conservation and fishing 

groups, PacifiCorp, as the licensee for the Klamath Hydroelectric Project, and various other 
parties, set forth as Reference Document 11 (Klamath Hydroelectric Settlement Agreement, as 

Amended). 

“KHSA Indemnity” means an indemnity agreement or indemnity insurance 

policy satisfying the requirements of Section 7.1.3 and Appendix L of the KHSA. 

“Klamath County” means Klamath County, Oregon. 

“Known Regulated Site Conditions” means Regulated Site Conditions 
disclosed to the Project Company in the Reliance Documents and the Compliance Documents, 

or otherwise known to the Project Company as of the Baseline Date. 

“KRRC” means the Klamath River Renewal Corporation, a not-for-profit 

corporation organized and existing under the laws of the State of California. 

“KRRC Allowance for Base Guaranteed Maximum Price Adjustments” means 
the amount established by the KRRC for internal budgetary purposes as an allowance for the 

cost of potential Base Guaranteed Maximum Price Adjustments. 

“KRRC Contract Representative” has the meaning set forth in 

subsection 17.6(B) (KRRC Contract Representative). 

“KRRC Fault” means: 

(1) A breach by the KRRC of any of its obligations under this Project 
Agreement; 

(2) A breach of any representation or warranty by the KRRC under this 

Project Agreement;  

(3) Willful misconduct of the KRRC or a Project Company Indemnitee; or 

(4) A negligent act or omission of the KRRC or a Project Company 
Indemnitee. 

“KRRC-Managed Governmental Approvals” means those Governmental 

Approvals for which the KRRC is the application manager and is responsible for obtaining, as 

designated in Table 3-2 of Appendix 3 (Governmental Approvals). 
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“KRRC Property” means any structures, improvements, equipment, or other 

real or personal property owned, leased, operated, maintained, or occupied by the KRRC. 

“Legal Proceeding” means every action, suit, litigation, arbitration, 
administrative proceeding, and other legal or equitable proceeding having a bearing upon this 

Project Agreement, and all appeals therefrom. 

“Lien” means any and every lien against the Project or against any monies due 

or to become due from the KRRC to the Project Company under this Project Agreement, for or 

on account of the Contract Obligations, including mechanics’, materialmen’s, laborers’ and 

lenders’ liens. 

“Loss-and-Expense” has the meaning set forth in subsection 15.1(A) 

(Indemnification-Related Defined Terms). 

“Maintenance Bond” means the maintenance bond provided by the Project 

Company as described in and maintained pursuant to this Project Agreement and in the form 

set forth in Transaction Form D (Form of Maintenance Bond). 

“Maintenance of Facilities Operations Plan” has the meaning set forth in 

subsection 6.11(A) (Maintenance of Facilities Operations). 

“Material Subcontract” means any Subcontract for the Project Implementation 

Work with a contract value exceeding $250,000. 

“Material Subcontractor” means any Subcontractor or other contract or that is 

party to a Material Subcontract. 

“Milestone Final Completion” means completion of a Project Implementation 

Work Element in compliance with the Contract Documents and the requirements of Section 7.7 

(Milestone Final Completion). 

“Milestone Longstop Date” means the date following any Scheduled Milestone 

Substantial Completion Date applicable to each Project Implementation Work Element set forth 
in Section 7.2 (Scheduled Milestone Substantial Completion Dates and Milestone Longstop 

Dates). 

“Milestone Punch List” has the meaning set forth in subsection 7.6(A) 

(Milestone Punch List Requirements).  

“Milestone Substantial Completion” means, with respect to each Project 

Implementation Work Element, achievement of the applicable Milestone Substantial 
Completion Date Conditions. 

“Milestone Substantial Completion Date” means the date, as applicable, on 

which a Milestone Substantial Completion has been achieved or is deemed to have been 

achieved under Section 7.3 (Milestone Substantial Completion Date Conditions). 

“Milestone Substantial Completion Date Conditions” means the 
preconditions for the achievement of a Milestone Substantial Completion by the Project 

Company, as set forth in Section 7.3 (Milestone Substantial Completion Date Conditions).  

“Mobilization and Site Access Plan” means the Project Company’s plan for 

truck access routes and all mobilization activities for the performance of the Project 
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Implementation Work, to be developed as part of the Preliminary Services in accordance with 

the requirements in Appendix 2 (Preliminary Services). 

“Monthly Progress Report” has the meaning set forth in Section 4.9 (Monthly 
Progress Reports). 

“NEPA Compliance Document” means the environmental impact statement or 

other compliance document with respect to the FERC License Surrender Order prepared by 

FERC pursuant to the National Environmental Policy Act, in draft and final forms as 

applicable. 

“Non-Binding Mediation” means the voluntary system of dispute resolution 
through third-party mediation established by Article 11 (Dispute Resolution) for the resolution 

of any dispute arising under this Project Agreement. 

“Notice of Milestone Final Completion” has the meaning set forth in 

subsection 7.7(B) (Notice and Report of Milestone Final Completion). 

“Notice to Proceed” or “NTP” means a written notice issued by the KRRC 
Contract Representative authorizing the Project Company to commence performing a portion of 

the Project Work, as specified in the Notice to Proceed. 

“OPUC” means the Oregon Public Utilities Commission. 

“OPUC Funding Agreement” means the agreement dated January 24, 2017 

between KRRC and the OPUC providing funding for the Project, set forth as Reference 

Document 9 (OPUC Funding Agreement). 

“OSHA” means both the California Occupational Safety and Health Act, Chapter 

3.2, Division 1, Title 8 of the California Code of Regulations, including all applicable 

regulations promulgated thereunder, and the Occupational Safety and Health Act of 1970, 29 
U.S.C. 650 et seq., including the applicable regulations promulgated thereunder, as amended 

or superseded from time to time. 

“PacifiCorp” means PacifiCorp, a regulated utility company organized and 
existing under the laws of the State of Oregon. 

“PacifiCorp Property” means the parcels of real property on which the core 

Project Implementation Work, including dam removal, is to be performed by the Project 

Company, generally constituting the approximately 8,000 acres of “Parcel B Lands” described 

in the KHSA and more particularly described in Attachment 1A (Description of PacifiCorp 
Property) to Appendix 1 (Project and Project Site Description). 

“PacifiCorp Property Access Agreement” means the property access 

agreement to be entered into concurrently with the execution and delivery of this Project 

Agreement between the Project Company and PacifiCorp in the form set forth as Transaction 

Form  E (Form of PacifiCorp Property Access Agreement). 

“PacifiCorp Property Transfer Agreement” means the agreement providing for 
the transfer of fee title to the Project Site and any related real and personal property interests 

from PacifiCorp to the KRRC. [Note: To be negotiated and executed on or before the Project 

Implementation Contract Amendment Date] 

“PacifiCorp Property Transfer Date” has the meaning set forth in subsection 

4.4(C) (PacifiCorp Property Transfer Agreement). 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Project Agreement 
Article 1 – Definitions and Interpretation 

 

15 
3313884.7 041851  DOC 

“Payment Bond” means the labor and materials payment bond provided by the 

Project Company to secure the payment obligations of the Project Company for any Project 

Implementation Work, including any Early Work Packages, as described in and maintained 
pursuant to this Project Agreement and in the form set forth in Transaction Form C (Form of 

Payment Bond). 

“Payment Request” means a written submission by the Project Company in the 

form approved by the KRRC and accompanied by all required supporting documentation, 

requesting payment hereunder of any portion of the Contract Compensation. 

“Performance Bond” means the performance bond provided by the Project 
Company to secure performance of any Project Implementation Work, including any Early 

Work Packages, as described in and maintained pursuant to this Project Agreement and in the 

form set forth in Transaction Form B (Form of Performance Bond). 

“Permitted Encumbrances” means, as of any particular time, any one or more 

of the following: 

(1) Encumbrances for utility charges, Taxes, rates and assessments not yet 

delinquent or, if delinquent, the validity of which is being contested diligently and in 

good faith by the Project Company and against which the Project Company has 

established appropriate reserves in accordance with generally accepted accounting 

principles; 

(2) Any encumbrance arising out of any judgment rendered that is being 
contested diligently and in good faith by the Project Company, the execution of which 

has been stayed or against which a bond or bonds in the aggregate principal amount 

equal to such judgments shall have been posted with a financially-sound insurer and 

which does not have a material and adverse effect on (a) the ability of the Project 

Company to construct the Project in accordance with this Project Agreement, or (b) the 
ability of the KRRC to operate the Project; 

(3) Any encumbrance arising in the ordinary course of business imposed by 

law dealing with materialmen’s, mechanics’, workmen’s, repairmen’s, warehousemen’s, 

landlords’, vendors’ or carriers’ encumbrances created by law, or deposits or pledges 

which are not yet due or, if due, the validity of which is being contested diligently and in 

good faith by the Project Company and against which the Project Company has 
established appropriate reserves or bonded against, at the KRRC’s request; 

(4) Servitudes, licenses, leases, easements, restrictions, rights-of-way, rights 

in the nature of easements or similar items which shall not individually or in the 

aggregate materially and adversely impair (a) the ability of the Project Company to 

perform the Project Implementation Work in accordance with this Project Agreement, or 
(b) the operation of the Facilities until their decommissioning; 

(5) Applicable zoning and building bylaws and ordinances, municipal bylaws 

and regulations, and restrictive covenants, which individually or in the aggregate do not 

materially interfere with and adversely affect (a) the Project Implementation Work by the 

Project Company in accordance with this Project Agreement, or (b) the operation of the 

Facilities until their decommissioning; 

(6) Encumbrances which are created on or before the Contract Date; 

(7) Encumbrances which are created by a Change in Law on or after the 

Contract Date; and 
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(8) Any encumbrance created by an act or omission of the KRRC. 

“Preliminary Services” means the Base Preliminary Services and any Additional 

Preliminary Services performed by the Project Company hereunder prior to the Project 
Implementation Contract Amendment Date. 

“Preliminary Services Deliverable Material” means all documents, reports, 

studies, surveys, computer programs, warranties, manuals, submittals, licenses and other 

documents and materials required to be delivered by the Project Company to the KRRC in the 

performance of the Preliminary Services pursuant to this Project Agreement, including the 

Preliminary Services Design Documents. 

“Preliminary Services Design Documents” means the Project Company’s 

plans, technical Specifications, Drawings and other documents prepared in connection with 

the Preliminary Services, constituting part of the Project Technical Requirements. 

“Preliminary Services Fee” has the meaning set forth in Section 9.1 

(Compensation for Preliminary Services) and Appendix 2 (Preliminary Services). 

“Preliminary Services Period” means the period between the Contract Date and 

the Project Implementation Contract Amendment Date. 

“Preliminary Services Schedule” has the meaning set forth in Section 5.3 

(Preliminary Services Schedule). 

“Preliminary Services Tasks” means the tasks specified in Appendix 2 

(Preliminary Services). 

“Pre-Reservoir Drawdown Work” means the diversion tunnel improvements 

and gates; the roads, bridges and culverts improvements; the flood control improvements; and 

the City of Yreka Waterline Work, as more particularly described in Sections 4.3 (Diversion 

Tunnel Improvements and Gates), 4.4 (Roads, Bridges and Culverts Improvements), and 4.5 

(Flood Control Improvements) of Appendix 4 (Project Technical Requirements). 

“Procurement Management Plan” means the Project Company’s plan for 

managing its procurement processes during performance of the Project Implementation Work, 

to be developed as part of the Preliminary Services in accordance with the requirements in 

Appendix 2 (Preliminary Services). 

“Program Manager” means any individual or firm, or team of individuals or 

firms, under contract with the KRRC, including subcontractors, and designated by the KRRC 
from time to time as part of its professional services consulting, engineering or construction 

oversight team for purposes of administering this Project Agreement on behalf of the KRRC. 

“Project” means the performance of the Project Implementation Work, and all 

other Contract Obligations required to be performed under this Project Agreement. 

“Project Agreement” means this Project Agreement for Design, Construction, 
Demolition and Habitat Restoration Services in connection with the Removal of the Lower 

Klamath River Dams between the Project Company and the KRRC, including the Appendices 

and all other Contract Documents. 

“Project Company” means Kiewit Infrastructure West Co., a corporation 

organized and existing under the laws of the State of Delaware. 
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“Project Company Contingency” has the meaning set forth in Appendix 8 

(Contract Price). 

“Project Company Contract Representative” has the meaning set forth in 
subsection 17.6(A) (Project Company Contract Representative and Senior Supervisors). 

“Project Company Fault” means: 

(1) A breach by the Project Company of any of its obligations under this 

Project Agreement; 

(2) A breach of any representation or warranty made by the Project 

Company under this Project Agreement; 

(3) Willful misconduct of the Project Company or any other Project Company 

Person; or 

(4) A negligent act or omission of the Project Company or any other Project 

Company Person.  

“Project Company Fee” has the meaning set forth in Appendix 8 (Contract 
Price). 

“Project Company Indemnification Act, Event or Circumstance” has the 

meaning set forth in subsection 15.1(B) (Indemnification-Related Defined Terms). 

“Project Company Indemnitee” has the meaning set forth in 

subsection 15.1(B) (Indemnification-Related Defined Terms). 

“Project Company Indemnity” means the indemnity obligations of the Project 
Company under Article 15 (Indemnification). 

“Project Company-Managed Governmental Approvals” means those 

Governmental Approvals for which the Project Company is the application manager and is 

responsible for obtaining, as designated in Table 3-1 of Appendix 3 (Governmental Approvals). 

“Project Company Person” means: 

(1) The Project Company; 

(2) Any director, officer, employee or agent of the Project Company in each 

case acting as such;  

(3) Any Subcontractor and any representative, advisor (including any legal 

and financial advisor) of the Project Company, in any such person’s capacity as a 

provider of services directly or indirectly to the Project Company in connection with the 
Project; and 

(4) Anyone for whose acts any of the foregoing may be legally or 

contractually liable in connection with this Project Agreement, including officers, 

directors, employees, representatives, agents, consultants and contractors. 

“Project Execution Plan” means the Project Company’s project execution plan 
for implementing the Project Implementation Work, to be developed as part of the Preliminary 

Services in accordance with the requirements in Appendix 2 (Preliminary Services). 
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“Project Final Completion” means completion of the Project Implementation 

Work in compliance with the Contract Documents and the requirements of Section 7.8 (Project 

Final Completion) 

“Project Final Completion Services” means the Project Implementation Work, 

primarily involving long term habitat monitoring services, to be performed after Milestone Final 

Completion has been achieved for each Project Implementation Work Element, as more 

particularly described in Appendix 4 (Project Technical Requirements). 

“Project Final Completion Services List” has the meaning set forth in Section 

7.8(A) (Project Final Completion Services Requirements).  

“Project Implementation Commencement Date” means the date, following 

satisfaction of the Project Implementation Commencement Date Conditions by the Project 

Company, upon which the Project Company shall have the right to proceed with the Project 

Implementation Work, as determined in accordance with subsection 6.3(A) (Project 

Implementation Commencement Date Generally). 

“Project Implementation Commencement Date Conditions” has the meaning 

set forth in subsection 6.3(A) (Project Implementation Commencement Date Generally). 

“Project Implementation Contract Amendment” has the meaning set forth in 

subsection 5.11(A) (Project Implementation Contract Amendment Generally). 

“Project Implementation Contract Amendment Date” has the meaning set 

forth in subsection 5.11(A) (Project Implementation Contract Amendment Generally). 

“Project Implementation Design Documents” means the Project Company’s 

plans, technical specifications, drawings, record drawings and other design documents 

prepared following the Project Implementation Contract Amendment Date (or in connection 

with an Early Work Package, the applicable Early Work Package Amendment Date) and based 

on and consistent with the Project Technical Requirements, in connection with the Project 
Implementation Work (other than the Hatchery Work and the City of Yreka Waterline Work), 

including: 

(1) Specifications, Drawings and all other work product generated through 

the performance of the Design Professional Services following the establishment of the 

Project Technical Requirements; and 

(2) All technical criteria, written descriptions and design data necessary for 
obtaining Governmental Approvals and performing Project Implementation Work, such 

as shop drawings, product data and samples, whether or not such documents are 

required to be prepared by licensed design professionals. 

“Project Implementation Period” means the period beginning on the Project 

Implementation Contract Amendment Date and ending on the Expiration Date. 

“Project Implementation and Quality Management Plan” means the Project 

Company’s plan for quality assurance and quality control in implementing the Project 

Implementation Work, to be developed as part of the Preliminary Services in accordance with 

the requirements set forth in Appendix 2 (Preliminary Services) and Appendix 6 (Project 

Implementation Work Quality Control Requirements). 

“Project Implementation Schedule” means the Project Company’s critical path 
method completion schedule for the performance of the Project Implementation Work, as set 
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forth as set forth in Attachment 5A (Initial Project Implementation Schedule) to Appendix 5 

(General Project Implementation Work Requirements) on the Project Implementation Contract 

Amendment Date and as updated and maintained by the Project Company in accordance with 
subsection 6.2(C) (Project Implementation Schedule and Reports). 

“Project Implementation Work” means all Project Work other than the 

Preliminary Services. 

“Project Implementation Work Costs” has the meaning set forth in Appendix 8 

(Contract Price). 

“Project Implementation Work Deliverable Material” means all documents, 
reports, studies, surveys, computer programs, warranties, manuals, submittals, licenses and 

other documents and materials required to be delivered by the Project Company to the KRRC in 

the performance of the Project Implementation Work pursuant to this Project Agreement, 

including the Project Implementation Design Documents. 

“Project Implementation Work Element” means any or all of the following 
elements of the Project Implementation Work, as applicable: Hatchery Work; Pre-Reservoir 

Drawdown Work; Dam Removal and Initial Habitat Restoration Work; and Final Habitat 

Restoration Work. 

“Project Manager” has the meaning set forth in subsection 8.1(A) (Project 

Manager). 

“Project Plans” means the Project Implementation and Quality Management 
Plan, the Document Submittal Procedures, the Health and Safety Plan, the Maintenance of 

Facilities Operations Plan, the Project Execution Plan, the Procurement Management Plan, the 

Related Projects Coordination Protocol, the Security Plan, the Subcontracting Plan, the 

Mobilization and Site Access Plan, the Environmental Compliance Plan and any sub-plan to 

the plans listed in this definition. 

“Project Schedule” means the overall Project schedule, including the 

Preliminary Services Schedule and the Project Implementation Schedule. 

“Project Site” means the PacifiCorp Property and the Adjacent and Related 

Lands. 

“Project Technical Requirements” means the Specifications, Drawings, and 

other technical requirements for the performance of the Project Implementation Work set forth 
in Appendix 4 (Project Technical Requirements) developed by or on behalf of the Project 

Company through the performance of the Preliminary Services and established in any Early 

Work Package Amendment and the Project Implementation Contract Amendment, as 

applicable.  [Note: To be finalized and incorporated into Appendix 4 on the GMP Contract 

Amendment Date based on the GMP Project Submittal, and confirmed or revised in the 
Project Implementation Contract Amendment.] 

“Project Technical Requirements Change” means a change in the Project 

Technical Requirements made by a Change Order pursuant to Section 6.8 (Changes to the 

Project Technical Requirements at Project Company Request), or pursuant to Section 6.9 

(Other Changes to the Project Technical Requirements), or by a Unilateral Change Directive 

pursuant to Section 6.10 (Unilateral Change Directives), (1) as a result of a Project Company 
request agreed to by the KRRC, (2) due to Uncontrollable Circumstances, (3) as a result of a 

term or condition imposed by a Change in Law, or (4) at the direction of the KRRC. 
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“Project Warranties” has the meaning set forth in subsection 10.1(A) (Project 

Warranties Defined). 

“Project Work” means everything required to be furnished and done by the 
Project Company for and relating to the Project pursuant to the Contract Documents, including 

the Design Professional Services and the Project Implementation Work.  Project Work includes 

the employment and furnishing of all labor, materials, equipment, supplies, tools, scaffolding, 

transportation, Utilities, insurance, temporary facilities and other things and services of every 

kind whatsoever necessary for the full performance and completion of the Project Company’s 

design, engineering, permitting, procurement, construction, demolition, removal, habitat 
restoration and related obligations with respect to the Project under the Contract Documents, 

including all completed structures, assemblies, fabrications, acquisitions and installations, all 

facilities demolition and debris and rubble disposal, and all of the Project Company’s 

administrative, accounting, recordkeeping, notification and similar responsibilities of every 

kind whatsoever under the Contract Documents pertaining to such obligations, including all 
work performed pursuant to Early Work Package Amendments, the Preliminary Services, the 

Project Implementation Work, and the Warranty Work.  A reference to Project Work shall mean 

any part and all of the Project Work unless the context otherwise requires, and shall include all 

Project Work authorized by Change Order, Unilateral Change Directive or Contract 

Amendment.  

“Proposal” means the proposal submitted by the Project Company on February 
12, 2019 in response to the RFP. 

“RCRA” means the Resource Conservation and Recovery Act, 42 U.S.C. 6901 et 
seq., and applicable regulations promulgated thereunder, each as amended from time to time. 

“Reference Materials” means the documents identified as such in the Table of 

Contents to this Project Agreement. 

“Regulated Site Condition” means, and is limited to: 

(1) surface or subsurface structures, materials or conditions having 

historical, archaeological, cultural, religious, scientific or similar significance;  

(2) the presence or habitat of a species that is classified under Applicable 

Law as endangered, rare, threatened, of special concern, or similarly subject to the 

protections of Applicable Law;  

(3) the presence anywhere in, on, under or adjacent to the Project Site on 
the Baseline Date of wells or underground storage tanks for the storage of chemicals, 

petroleum products or Regulated Substances; and  

(4) the presence of Regulated Substances anywhere in, on or under the 

Project Site (including presence in surface water, groundwater, soils or subsurface 

strata), but not including Regulated Substances used, stored or otherwise brought to 
the Project Site by the Project Company or any Subcontractor as provided in 

subsection 6.5(A) (Project Company Responsibilities and Indemnity). 

“Regulated Substance” means (1) any oil, petroleum or petroleum product and 

(2) any pollutant, contaminant, hazardous substance, Hazardous Material, toxic substance, 

toxic pollutant, solid waste, municipal waste, industrial waste or hazardous waste that is 

defined as such by and is subject to regulation under any Applicable Law; except that de 
minimis quantities of any of the foregoing that are expressly exempted from regulation or 

remediation under Applicable Law shall not constitute a Regulated Substance hereunder. 
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“Related Projects” has the meaning set forth in subsection 6.11(B) (Related 

Projects Generally). 

“Related Projects Coordination Protocol” means the protocol providing the 
framework for the coordination of the Project with the Related Projects, to be developed as part 

of the Preliminary Services in accordance with the requirements in Appendix 2 (Preliminary 

Services). 

“Reliance Documents” means the documents identified as such in the Table of 

Contents to this Project Agreement. 

“Relief Request Notice” has the meaning set forth in subsection 14.2(C) 
(Submittal of Relief Request). 

“Request for Qualifications” or “RFQ” means the KRRC’s Request for 

Qualifications for the Klamath River Renewal Project issued on September 18, 2018, as 

amended. 

“Request for Proposals” or “RFP” means the KRRC’s Request for Proposals for 
the Klamath River Renewal Project issued on December 4, 2018, as amended. 

“Required Insurance” means the insurance policies and coverage required to be 

provided by the Project Company under this Project Agreement, as set forth in Section 13.1 

(Insurance) and Appendix 9 (Insurance Requirements). 

“Reservoir Drawdown Work” means the drawdown of the reservoirs impounded 

by the Facilities, as more particularly described in Section 4.6 (Reservoir Drawdown) of 
Appendix 4 (Project Technical Requirements). 

“Restricted Person” means any person who (or any member of a group of 

persons acting together, any one of which): 

(1) Is disbarred, suspended, or otherwise disqualified from federal, State, or 

KRRC contracting for any services similar in nature to the Contract Obligations 
(including those debarred by the California Division of Labor Standards Enforcement; 
see www.dir.ca.gov/dlse/debar.html); 

(2) Was or is subject to any material claim of the United States, the State or 

the KRRC in any proceedings (including regulatory proceedings) which have been 

concluded or are pending at the time at which the determination of whether the person 

falls within this definition is being made, and which (in respect of any such pending 
claim, if it were to be successful) would, in the KRRC’s view, in either case, be 

reasonably likely to materially affect the ability of the Project Company to perform its 

obligations under this Project Agreement; 

(3) In the case of an individual, he or she (or in the case of a legal entity, any 

of the members of the board of directors or its senior executive managers) has been 

sentenced to imprisonment or otherwise given a custodial sentence for any criminal 
offense (other than minor traffic offenses or misdemeanors) less than 5 years prior to 

the date at which the determination of whether the person falls within this definition is 

being made; 

(4) Has, directly or indirectly, its principal or controlling office in a country 

that is subject to any economic or political sanctions imposed by the United States for 
reasons other than its trade or economic policies; or 
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(5) Has as its primary business the illegal manufacture, sale, distribution or 

promotion of narcotic substances or arms, or is or has been involved in terrorism. 

“Schedule of Values” means the detailed, itemized list of prices and costs that 
establishes the value of each part or component of the Project Implementation Work, to be 

developed by the Project Company in accordance with the Contract Standards as part of the 

GMP Project Submittal and to serve as the basis for progress payments of the Contract Price 

during the Project Implementation Period. 

“Scheduled Milestone Substantial Completion Date” means the date for 

achieving the Milestone Substantial Completion Date applicable to each Project Implementation 
Work Element following the Project Implementation Contract Amendment Date, as such date 

may be adjusted on account of the occurrence of an Uncontrollable Circumstance. 

“Security Instruments” means the Guaranty Agreement, the Performance 

Bond, the Payment Bond and the Maintenance Bond. 

“Security Plan” means the Project Company’s plan for security at the Project 
Site in implementing the Project Implementation Work, to be developed as part of the 

Preliminary Services in accordance with the Contract Standards and the requirements in 

Appendix 2 (Preliminary Services) and Appendix 5 (General Project Implementation Work 

Requirements). 

“Senior Supervisors” has the meaning set forth in subsection 17.6(A) (Project 

Company Contract Representative and Senior Supervisors). 

“Separate Contractor” means any person or entity under contract with the 

KRRC for the performance of work associated with the Related Projects. 

“Shared Savings Amount” has the meaning set forth in Appendix 8 (Contract 

Price). 

“Siskiyou County” means Siskiyou County, California. 

“Site Base Maps” means the site base maps provided in the RFP and set forth 

as Reliance Document 2 (Site Base Maps – Topographic and Bathymetric Surveys). 

“SLBE Firms” means any small local business enterprise primarily based in 

Klamath County, Siskiyou County, Del Norte County, Humboldt County, Jackson County, 

Josephine County, Douglas County, Lake County, Trinity County, Shasta County, Tehama 

County or Modoc County, with particular preference given to enterprises based in Klamath 
County, Siskiyou County, Del Norte County, or Humboldt County. 

“SLTBE Firms” means the SLBE Firms and the TBE Firms. 

“SLTBE Goals” has the meaning set forth in subsection 8.3(H) (SLTBE Goals). 

“Specifications” means the documents prepared by or on behalf of the Project 

Company comprising written technical descriptions of materials, equipment, construction 
systems, standards, and workmanship for the Project Implementation Work and certain 

administrative details applicable thereto. 

“State”, when used with respect to a matter as to which either of the States has 

any regulatory, administrative, approval, review or other legal right or powers, means either or 

both of the States having such right or powers, as applicable. 
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“States” means both the State of California and the State of Oregon. 

“Subcontract” means any contract entered into by the Project Company, or a 

Subcontractor of the Project Company of any tier, with one or more persons in connection with 
the carrying out of the Project Company’s obligations under this Project Agreement, whether for 

the furnishing of labor, materials, equipment, supplies, services or otherwise, including 

contracts for Project Implementation Work, Design Professional Services and Supplies.  

“Subcontracting Plan” means the Project Company’s plan for entering into 

Subcontracts, to be developed as part of the Preliminary Services in accordance with the 

requirements in Appendix 2 (Preliminary Services). 

“Subcontractor” means any person, other than the Project Company, that 

enters into a Subcontract, including any subcontractors performing Project Work, Design 

Professional Services Firms and Suppliers. 

“Subcontractor Default Insurance” means a contractor default insurance (CDI) 

policy insuring against the default of some or all of the Subcontractors. 

“Supplier” means a manufacturer, distributor, materialman, fabricator, 

distributor, vendor or other supplier having a Subcontract to furnish Supplies. 

“Supplies” means materials, equipment or other supplies furnished in 

connection with the Project Implementation Work. 

“Surety” means the surety company issuing the Performance Bond, the 

Payment Bond or the Maintenance Bond, as applicable. 

“Surrender Application” means the Application for Surrender of License for 

Major Project and Removal of Project Works filed with FERC by the KRRC and PacifiCorp on 

September 23, 2016, seeking FERC’s approval to surrender the license for the Facilities and to 

achieve, by implementation of the Definite Plan, a free-flowing condition and volitional fish 

passage through the portions of the Klamath River occupied by the Facilities. 

“Tax” means any tax, fee, levy, duty, impost, charge, surcharge, assessment or 

withholding, or any payment-in-lieu thereof, and any related interest, penalty or addition to 

tax. 

“TBE Firms” means any tribal business enterprise that is at least 51% owned by 

an Indian tribe or by Indian tribe members. For the purposes of this definition, an “Indian 

tribe” means any Indian tribe, band, nation or other organized group or community of Indians, 
which is recognized as eligible for the special programs and services provided by the United 

States to Indians because of their status as Indians or is recognized as such by the State in 

which the tribe, band, nation or community resides. 

“Term” has the meaning set forth in Section 3.1 (Effective Date and Term). 

“Termination Date” means the last day of this Project Agreement resulting from 
a termination under any provision hereof. 

“Transaction Form” means any of the transaction forms identified in the Table 

of Contents to this Project Agreement. 

“Transfer Application” means the Joint Application for Approval of License 

Amendment and License Transfer filed with FERC by the KRRC and PacifiCorp on September 
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23, 2016, seeking FERC’s approval of a separate license for the Facilities and to transfer the 

license for the Facilities from PacifiCorp to KRRC. 

“Unallowable Costs” has the meaning set forth in Appendix 8 (Contract Price). 

“Uncontrollable Circumstance” means, and is limited to, any of the following 

acts, events or conditions that materially expands the scope, interferes with, delays or 

increases the cost of performing the Project Company’s obligations under this Project 

Agreement, to the extent that such act, event or condition is not the result of the willful or 

negligent act, error or omission, failure to exercise reasonable diligence, or breach of this 

Project Agreement on the part of the Project Company: 

(1) A Change in Law; 

(2) Errors, omissions or insufficiencies relating to certain information 

provided to the Project Company by or on behalf of the KRRC, as and to the extent 

provided in subsection 4.5(B) (Reliance by Project Company on the Reliance 

Documents); 

(3) The existence of a Differing Site Condition, as and to the extent provided 

in Section 6.4 (Differing Site Conditions); 

(4) The existence of an Unknown Regulated Site Condition, as and to the 

extent provided in Section 6.5 (Regulated Site Conditions); 

(5) A delay in the issuance of a Project Company-Managed Governmental 

Approval, as and to the extent provided in subsection 6.6(G) (Allowable Relief in 
Connection with Delays in the Issuance of Project Company-Managed Governmental 

Approvals); 

(6) The imposition of any unanticipated terms and conditions on any 

Governmental Approvals resulting in a material change to the Project Technical 

Requirements; as and to the extent provided in subsection  6.9(C) (Changes to Terms 
and Conditions of Governmental Approvals); 

(7) Acts, events or circumstances associated with the Separate Contractors, 

as and to the extent provided in subsection 6.11(E) (Interrelated Work); 

(8) Naturally occurring events, including unusually severe and abnormal 

climatic conditions determined in accordance with Section 14.5 (Unusually Severe and 

Abnormal Climatic Events), landslides, underground movement, earthquakes, fires, 
tornadoes, hurricanes, floods, lightning, epidemics and other acts of God; 

(9) Explosion, terrorism, sabotage or similar occurrence, acts of a declared 

public enemy, extortion, war, blockade or insurrection, riot or civil disturbance; 

(10) Labor disputes, strikes, slowdowns, stoppages, boycotts or disruption 

affecting a specific trade on a national or regional level, to the extent not caused by 
Project Company Fault; 

(11) The failure of any Subcontractor (other than the Project Company or any 

Affiliate of the Project Company) to furnish services, materials or equipment on the 

dates agreed to, but only if such failure is the result of an event which would constitute 

an Uncontrollable Circumstance if it affected the Project Company directly, and the 
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Project Company is not able after exercising all reasonable efforts to obtain timely 

substitutes; 

(12) Any failure of title to the Project or any placement or enforcement of any 
Encumbrance on the Project not consented to in writing by, or arising out of any action, 

omission or agreement entered into by, the Project Company, other than Permitted 

Encumbrances; 

(13) The preemption, confiscation, diversion, destruction or other interference 

in possession or performance of materials or services by a Governmental Body in 

connection with a public emergency or any condemnation or other taking by eminent 
domain of any material portion of the Project; 

(14) An act, event or circumstance occurring that (1) directly impacts the 

Suppliers or vendors of the Project Company or with respect to the performance of the 

Project Implementation Work, respectively, and (2) would otherwise constitute an 

Uncontrollable Circumstance affecting the Project Company directly, as determined in 
accordance with Article 14 (Uncontrollable Circumstances); 

(15) With respect to the Project Company, any KRRC Fault or Change Order 

not made due to Project Company Fault; or 

(16) Any other act, event or circumstance specifically identified herein as 

providing a basis for Uncontrollable Circumstance relief. 

“Unilateral Change Directive” has the meaning set forth in Section 6.10 
(Unilateral Change Directives). 

“Unknown Regulated Site Conditions” means Regulated Site Conditions that 

are not Known Regulated Site Conditions. 

“Utilities” means any and all utility services and installations whatsoever 

(including gas, water, sewer, electricity, telephone, and telecommunications), and all piping, 
wiring, conduit, and other fixtures of every kind whatsoever related thereto or used in 

connection therewith. 

“Warranty Period” has the meaning set forth in subsection 10.1(B) (Term of the 

Project Warranties). 

“Warranty Work” means all work and services required to be performed or 

provided by the Project Company pursuant to the Project Warranties in accordance with Article 
10 (Project Warranties). 

“Water Resources Control Board” means the California State Water Resources 

Control Board. 

SECTION 1.2. INTERPRETATION. 

This Project Agreement shall be interpreted according to the following 
provisions, except to the extent the context or the express provisions of this Project Agreement 

otherwise require: 

(A) Gender and Plurality.  Words of the masculine gender mean and include 

correlative words of the feminine and neuter genders and words importing the singular number 

mean and include the plural number and vice versa. 
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(B) Persons.  Words importing persons include firms, individuals, legal 

personal representatives, companies, associations, joint ventures, general partnerships, limited 

partnerships, limited liability corporations, trusts, business trusts, corporations, Governmental 
Bodies and other legal entities. 

(C) Headings.  The Table of Contents and any headings preceding the text of 

the Articles, Sections and Sections of this Project Agreement shall be solely for convenience of 

reference and shall not affect its meaning, construction or effect. 

(D) References Hereto.  The terms “hereto”, “hereby”, “hereof”, “herein”, 

“hereunder” and any similar terms refer to this Project Agreement. 

(E) References to Days and Time of Day.  All references to days herein are 

references to calendar days, unless otherwise indicated, such as by reference to Business 

Days.  If the time for doing an act falls or expires on a day that is not a Business Day, the time 

for doing such act shall be extended to the next Business Day.  Each reference to time of day is 

a reference to Pacific Standard time or Pacific Daylight Saving time, as the case may be. 

(F) References to Including.  The words “include”, “includes” and “including” 

are to be construed as meaning “include without limitation”, “includes without limitation” and 

“including without limitation”, respectively. 

(G) References to Statutes.  Each reference to a statute or statutory provision 

includes any statute or statutory provision which amends, extends, consolidates or replaces 

the statute or statutory provision or which has been amended, extended, consolidated or 
replaced by the statute or statutory provision and includes any orders, regulations, by-laws, 

ordinances, codes of practice or instruments made under the relevant statute. 

(H) References to the KRRC, Governmental Bodies and Private Persons.  

Each reference to the KRRC or a Governmental Body is deemed to include a reference to any 

successor to the KRRC or such Governmental Body or any organization or entity or 
organizations or entities which has or have taken over the functions or responsibilities of the 

KRRC or such Governmental Body.  Each reference to a private person that is not an individual 

is deemed to include a reference to its successors and permitted assigns. 

(I) References to Documents and Standards.  Each reference to an 

agreement, document, standard, principle or other instrument includes a reference to that 

agreement, document, standard, principle or instrument as amended, supplemented, 
substituted, novated or assigned. 

(J) References to All Reasonable Efforts.  The expression “all reasonable 

efforts” and expressions of like import, when used in connection with an obligation of either 

party, means taking in good faith and with due diligence all commercially reasonable steps to 

achieve the objective and to perform the obligation, including doing all that can reasonably be 
done in the circumstances taking into account each party’s obligations hereunder to mitigate 

delays and additional costs to the other party, and in any event taking no less steps and efforts 

than those that would be taken by a commercially reasonable and prudent person in 

comparable circumstances. 

(K) References to Knowledge.  All references to “knowledge”, “knowing”, 

“know” or “knew” shall be interpreted as references to a party having actual knowledge. 

(L) References to Dollar Amounts.  All statements of, or references to, dollar 

amounts or money, including references to “$” and “dollars”, are to the lawful currency of the 
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United States of America.  All payments required to be made by either party hereunder shall be 

made in dollars. 

(M) References to Promptly.  All references to “promptly” shall be interpreted 
as meaning such action shall occur within a reasonable period of time given the circumstances. 

(N) Entire Agreement.  This Project Agreement contains the entire agreement 

between the parties hereto with respect to the transactions contemplated by this Project 

Agreement. Without limiting the generality of the foregoing, this Project Agreement shall 

completely and fully supersede all other understandings and agreements among the parties 

with respect to such transactions, including those contained in the RFQ, the submittal made 
by the Project Company in response thereto, the RFP, the Proposal, and any amendments or 

supplements to any such documents. 

(O) Standards of Workmanship and Materials.  Any reference in the Contract 

Documents to materials, equipment, systems or supplies (whether such references are in lists, 

notes, specifications, schedules, or otherwise) shall be construed to require the Project 
Company to furnish the same in accordance with the grades and standards therefor indicated 

in the Contract Documents.  Where the Contract Documents do not specify any explicit quality 

or standard for construction materials or workmanship, the Project Company shall use only 

workmanship and new materials of a quality consistent with that of construction workmanship 

and materials that are specified elsewhere in the Contract Documents, and the Contract 

Documents are to be interpreted accordingly. 

(P) Technical Standards and Codes.  References in the Contract Documents 

to all professional and technical standards, codes and specifications are to the most recently 

published professional and technical standards, codes and specifications of the institute, 

organization, association, authority or society specified, all as in effect as of the Baseline Date.  

Unless otherwise specified to the contrary, all such professional and technical standards, codes 
and specifications shall apply as if incorporated in the Contract Documents.  If any material 

revision to such professional and technical standards, codes and specifications occurs after the 

Baseline Date, and prior to completion of the applicable Project Implementation Work, the 

KRRC shall have the right, through a Unilateral Change Directive or a Change Order, to direct 

the Project Company to perform the applicable Project Implementation Work in accordance 

with the revised professional and technical standard, code, or specification, subject to the 
Project Company’s rights under this Project Agreement with respect to Unilateral Change 

Directives and Change Orders at the direction of the KRRC.  Nothing in this Section shall limit 

the Project Company’s obligation to comply with Applicable Law as in effect during the Term.  

(Q) Causing Performance.  A party shall itself perform, or shall cause to be 

performed, subject to any limitations specifically imposed hereby with respect to 
Subcontractors or otherwise, the obligations affirmatively undertaken by such party under this 

Project Agreement. 

(R) Party Bearing Cost of Performance.  All obligations undertaken by each 

party hereto shall be performed at the cost of the party undertaking the obligation or 

responsibility, unless the other party has explicitly agreed herein to bear all or a portion of the 

cost either directly, by reimbursement to the other party or through an adjustment to the 
Guaranteed Maximum Price. 

(S) Good Dam Removal Practice.  Good Dam Removal Practice shall be 

utilized hereunder, among other things, to implement and in no event displace or lessen the 

stringency of, the Contract Standards. 
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(T) Interpretation of Contract Documents.  The Contract Documents are 

intended to be complementary, and what is set forth in any one document is as binding as if 

set forth in each document.  The parties recognize that Contract Amendments and Change 
Orders may provide for specific modification to the terms and conditions of other Contract 

Documents, in which case the modified terms and conditions shall govern, as expressly set 

forth in the Contract Amendment or Change Order.  All terms and conditions of such other 

Contract Documents that are not expressly modified or deleted by a Contract Amendment or 

Change Order, however, shall remain in effect.  Subject to the foregoing terms in this Section, 

subsection (U) (Applicability, Stringency and Consistency of Contract Standards) of this Section 
shall govern matters of interpretation related to the applicability, stringency and consistency of 

the Contract Documents, the requirements of which are included among the Contract 

Standards.  Matters of interpretation and application of the Contract Documents that are 

agreed upon by the parties may be reflected in a Contract Administration Memorandum 

prepared in accordance with Section 17.4 (Contract Administration). 

(U) Applicability, Stringency and Consistency of Contract Standards.  The 

Project Company shall be obligated to comply only with those Contract Standards which are 

applicable in any particular case.  Where more than one Contract Standard applies to any 

particular performance obligation of the Project Company hereunder, each such applicable 

Contract Standard shall be complied with.  In the event there are different levels of stringency 

among such applicable Contract Standards, the most stringent of the applicable Contract 
Standards shall govern; provided, however, that Contract Standards established pursuant to 

the Project Technical Requirements shall have precedence and govern over any more stringent 

applicable Contract Standard.  Except as otherwise provided in the preceding sentence with 

regard to Contract Standards established pursuant to the Project Technical Requirements, in 

the event of any inconsistency among the Contract Standards, the KRRC’s determination, 
acting reasonably, as to the applicable standard shall be binding. 

(V) Delivery of Documents in Digital Format.  In the Contract Documents, 

the Project Company is obligated to deliver reports, records, designs, plans, Drawings, 

Specifications, proposals and other documentary submittals in connection with the 

performance of its duties hereunder. The Project Company agrees that all such documents 

shall be submitted to the KRRC both in printed form (in the number of copies indicated) and, 
at the KRRC’s request, in digital form. Digital copies shall consist of computer readable data 

submitted in any standard interchange format which the KRRC may reasonably request to 

facilitate the administration and enforcement of this Project Agreement.  In the event that a 

conflict exists between the signed or the signed and stamped hard copy of any document and 

the digital copy thereof, the signed and stamped hard copy shall govern. 

(W) Severability.  Each provision of this Project Agreement shall be valid and 

enforceable to the fullest extent permitted by law.  If any provision of this Project Agreement is 

held to be invalid, unenforceable or illegal to any extent, such provision shall be severed and 

such invalidity, unenforceability or illegality shall not prejudice or affect the validity, 

enforceability and legality of the remaining provisions of this Project Agreement, unless such 

continued effectiveness as modified would be contrary to the basic understandings and 
intentions of the parties as expressed herein.  If any provision of this Project Agreement is held 

to be invalid, unenforceable or illegal, the parties will promptly endeavor in good faith to 

negotiate new provisions to eliminate such invalidity, unenforceability or illegality and to 

restore this Project Agreement as nearly as possible to its original intent and effect. 

(X) Drafting Responsibility.  The parties waive the application of any rule of 
law which otherwise would be applicable in connection with the construction of this Project 

Agreement to the effect that ambiguous or conflicting terms or provisions should be construed 

against the party who (or whose counsel) prepared the executed agreement or any earlier draft 

of the same. 
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(Y) No Third-Party Rights; States and PacifiCorp Excepted.  This Project 

Agreement is exclusively for the benefit of the KRRC and the Project Company, and for the 

States and PacifiCorp, which shall be third party beneficiaries hereof as provided by KHSA 
Section 7.1.3 and Appendix L and as expressly provided for in Article 15 (Indemnification) and 

Appendix 9 (Insurance Requirements).  The Project Agreement shall not provide any other third 

parties with any remedy, claim, liability, reimbursement, cause of action or other rights. 

(Z) Acting Reasonably and in Good Faith; Discretion.  Each party shall act 

reasonably and in good faith in the exercise of its rights hereunder, except where a party has 

the right to act in its “discretion” by the express terms hereof.  When a party has “discretion”, it 
means that party has the sole, absolute and unfettered discretion, with no requirement to act 

reasonably or provide reasons unless specifically required under the provisions of this Project 

Agreement.  When a party does not have “discretion” it means that the party shall act 

reasonably. 

(AA) Counterparts and Delivery by Electronic Mail.  This Project Agreement 
may be executed in any number of original counterparts.  All such counterparts shall 

constitute but one and the same Project Agreement.  Any party may deliver an executed copy of 

this Project Agreement by electronic mail and such counterpart shall be deemed effective upon 

receipt, but that party will promptly deliver via mail or courier to the other parties an originally 

executed copy of this Project Agreement. 

(BB) Governing Law.  This Project Agreement shall be governed by and 
construed in accordance with the applicable laws of the State of California without regard to 

the choice of law provisions thereof. 

(CC) Defined Terms.  The definitions set forth in Section 1.1 (Definitions) shall 

control in the event of any conflict with any definitions used elsewhere in this Project 

Agreement. 

(DD) Interpolation.  If any calculation hereunder is to be made by reference to 

a chart or table of values, and the reference calculation falls between two stated values, the 

calculation shall be made on the basis of linear interpolation. 

(EE) Accounting and Financial Terms.  All accounting and financial terms 

used herein are, unless otherwise indicated, to be interpreted and applied in accordance with 

generally accepted accounting principles. 
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ARTICLE 2 

 

REPRESENTATIONS AND WARRANTIES 

SECTION 2.1. REPRESENTATIONS AND WARRANTIES OF THE KRRC 

The KRRC represents and warrants that: 

(A) Existence and Powers.  The KRRC is a not-for-profit corporation 

organized and existing under and by virtue of the laws of the State of California, with the full 

legal right, power and authority to enter into and perform its obligations under this Project 

Agreement. 

(B) Due Authorization and Binding Obligation.  This Project Agreement has 

been duly authorized, executed and delivered by all necessary action of the KRRC and 

constitutes a legal, valid and binding obligation of the KRRC, enforceable against the KRRC in 

accordance with its terms and Applicable Law, except to the extent that its enforceability may 

be limited by the Bankruptcy Law or by equitable principles of general application. 

(C) KHSA and Funding Agreements.  The execution and delivery of this 

Project Agreement and the performance by the KRRC of its obligations hereunder does not 

require the consent or approval of any party to the KHSA or the Funding Agreements, except 

such as have been duly obtained. 

(D) No Governmental Approvals Required.  No approval, authorization, order 

or consent of, or declaration, registration or filing with, any Governmental Body is required for 
the valid execution and delivery of this Project Agreement by the KRRC, except such as have 

been duly obtained or made. 

(E) No Litigation.  There is no Legal Proceeding, at law or in equity, before or 

by any court, arbitral tribunal or other Governmental Body pending or, to the best of the 

KRRC’s knowledge after due inquiry, overtly threatened or publicly announced against the 
KRRC, in which an unfavorable decision, ruling or finding could reasonably be expected to 

have a material and adverse effect on the execution and delivery of this Project Agreement by 

the KRRC or the validity, legality or enforceability of this Project Agreement against the KRRC, 

or any other agreement or instrument entered into by the KRRC in connection with the 

transactions contemplated hereby, or on the ability of the KRRC to perform its obligations 

hereunder or under any such other agreement or instrument. 

SECTION 2.2. REPRESENTATIONS AND WARRANTIES OF THE PROJECT 

COMPANY.   

In addition to any other representations and warranties made by the Project 

Company in this Project Agreement, the Project Company represents and warrants that: 

(A) Existence and Powers.  The Project Company is a corporation duly 
organized, validly existing and in good standing under the laws of the State of Delaware and 

has the authority to do business in the States and in any other state in which it conducts its 

activities, with the full legal right, power and authority to enter into and perform its obligations 

under this Project Agreement. 

(B) Due Authorization and Binding Obligation.  This Project Agreement has 

been duly authorized, executed and delivered by all necessary corporate action of the Project 
Company and constitutes a legal, valid and binding obligation of the Project Company, 
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enforceable against the Project Company in accordance with its terms, except to the extent that 

its enforceability may be limited by the Bankruptcy Law or by equitable principles of general 

application. 

(C) No Conflict.  Neither the execution nor delivery by the Project Company 

of this Project Agreement nor the performance by the Project Company of its obligations in 

connection with the transactions contemplated hereby nor the fulfillment by the Project 

Company of the terms or conditions hereof (1) conflicts with, violates or results in a breach of 

any constitution, law, governmental regulation, by-laws or certificates of incorporation 

applicable to the Project Company or (2) conflicts with, violates or results in a breach of any 
order, judgment or decree, or any contract, agreement or instrument to which the Project 

Company or any of its Affiliates is a party or by which the Project Company or any of its 

Affiliates or any of its properties or assets are bound, or constitutes a default under any of the 

foregoing. 

(D) No Commitments Limiting Ability to Perform Contract Obligations.   The 
Project Company has no commitments, obligations, or impediments of any kind that would 

have a material and adverse impact on the ability of the Project Company to perform the 

Contract Obligations in accordance with the Contract Standards.  The Project Company 

covenants that it will not enter into any such commitment throughout the Term. 

(E) No Approvals Required.  No approval, authorization, order or consent of, 

or declaration, registration or filing with, any Governmental Body is required for the valid 
execution and delivery of this Project Agreement by the Project Company except as such have 

been duly obtained or made. 

(F) Licensing and Registration Requirements.  The Project Company 

possesses all licenses required under Applicable Law to perform the services required of the 

Project Company under this Project Agreement and is not in violation of any of the terms or 
conditions of such licenses. The Project Company is registered with all appropriate 

Governmental Bodies to the extent necessary to perform all services required of the Project 

Company under this Project Agreement. 

(G) No Litigation.  There is no Legal Proceeding, at law or in equity, before or 

by any court, arbitral tribunal or other Governmental Body pending or, to the best of the 

Project Company’s knowledge after due inquiry, overtly threatened or publicly announced 
against the Project Company, in which an unfavorable decision, ruling or finding could 

reasonably be expected to have a material and adverse effect on the execution and delivery of 

this Project Agreement by the Project Company or the validity, legality or enforceability of this 

Project Agreement against the Project Company, or any other agreement or instrument entered 

into by the Project Company in connection with the transactions contemplated hereby, or on 
the ability of the Project Company to perform its obligations hereunder or under any such other 

agreement or instrument. 

(H) Claims and Demands.  There are no material and adverse claims or 

demands based in environmental, contract or tort law pending or threatened against the 

Project Company or any of its Affiliates with respect to any facilities designed or constructed by 

the Project Company or any of its Affiliates that would have a material and adverse effect upon 
the ability of the Project Company to perform the Contract Obligations. 

(I) Applicable Law Compliance.  To the best of its knowledge after due 

inquiry, the Project Company and its Affiliates are not in material violation of any law, order, 

rule or regulation with respect to any facilities designed or constructed by the Project Company 

or any of its Affiliates. 
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(J) Information Supplied by the Project Company.  The information supplied 

and representations and warranties made by the Project Company in all submittals made in 

response to the RFQ and RFP with respect to the Project Company (and to its knowledge after 
due inquiry, all information supplied in such submittals with respect to any Affiliate or 

Subcontractor) are true, correct and complete in all material respects. 

(K) Intellectual Property.  The Project Company owns, or has sufficient rights 

to use, all Intellectual Property necessary for the Project without any material conflict with the 

rights of others. 

(L) Practicability of Performance.  Subject to, and in accordance with, the 
terms of this Project Agreement, the Project Company assumes the risk of the practicability 

and possibility of performance of the Contract Obligations in compliance with the requirements 

of the Contract Standards on the scale, within the time for completion, and in the manner 

required hereunder, and agrees that sufficient consideration for the assumption of such risk is 

included in the Contract Compensation. 
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ARTICLE 3 

 

TERM 

SECTION 3.1. EFFECTIVE DATE AND TERM. 

(A) Term.  This Project Agreement shall become effective, and the term hereof 

(the “Term”) shall commence, on the Contract Date.  The Term shall continue to the Expiration 

Date or, if this Project Agreement is earlier terminated by either party in accordance with their 

respective termination rights under Article 12 (Breach, Default, Remedies and Termination), to 

the Termination Date. 

(B) Accrued Rights.  No termination of this Project Agreement shall: 

(1) Limit or otherwise affect the respective rights and obligations of the 

parties hereto accrued prior to the date of such termination; or 

(2) Preclude either party from impleading the other party in any Legal 

Proceeding originated by a third party as to any matter occurring during the Term. 

SECTION 3.2. SURVIVAL. 

Notwithstanding any other provision of this Project Agreement, this Section and 

the following provisions hereof shall survive the expiration or any earlier termination of this 

Project Agreement: 

(1) Article 2 (Representations and Warranties); 

(2) Section 4.8 (Deliverable Material); 

(3) Subsection 5.9(I) (Elective Continuance of the Project by the KRRC on 

Other Bases Using the Lead Design Subcontractor); 

(4) Subsection 5.9(J) (Elective Continuance of the Project by the KRRC with 

Other Contractors) 

(5) Section 9.9 (Interest on Overdue Obligations); 

(6) Section 9.10 (Retention and Audit of Books and Records); 

(7) Section 10.3 (Project Warranties Not Exclusive); 

(8) Article 11 (Dispute Resolution); 

(9) Article 12 (Breach, Default, Remedies and Termination), as applicable to 

the obligations of the parties following the Termination Date; 

(10) Article 15 (Indemnification), including all of the indemnities, limitations 
and releases set forth therein; 

(11) Section 17.7 (Property Rights); 

(12) Attachment 8C (Schedule of Values and Project Company Contingency) of 

Appendix 8 (Contract Price) regarding Subcontractor and Surety recoveries; 
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(13) Appendix 9 (Insurance Requirements); 

(14) All provisions of this Project Agreement with respect to payment 

obligations of the Project Company or the KRRC accrued prior to the Termination Date; 

(15) Any other provisions which either expressly or by their context or 

inherent character should survive expiration or early termination of this Project 
Agreement or the completion of the Contract Obligations; and 

(16) Any provisions necessary to give effect to the provisions referenced or 

described in this Section. 
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ARTICLE 4 

 

GENERAL PERFORMANCE REQUIREMENTS 

SECTION 4.1. PROJECT SCOPE.  

(A) Project Scope Generally.  The Project and the Project Site are generally 

described in Appendix 1 (Project and Project Site Description).  The Project Company recognizes 

that the Project will ultimately be defined by the Project Technical Requirements, which will be 

developed by the Project Company as part of the Preliminary Services and included in this 

Project Agreement as Appendix 4 (Project Technical Requirements) as part of the GMP Contract 
Amendment.  The Project Company further recognizes that the KRRC may provide for the 

design and construction of certain Related Projects through Separate Contractors, and such 

Related Projects are not included within the scope of the Project Implementation Work, except 

as specifically provided in Section 6.11 (Interface and Coordination). 

(B) Pricing Established on the Contract Date.  The parties acknowledge and 
agree that the Project Company Fee and the maximum limit on the price payable for the 

Preliminary Services, were proposed by the Project Company as part of the Proposal, negotiated 

by the parties prior to the Contract Date and included in this Project Agreement as executed on 

the Contract Date, and shall not be the subject of: (1) any Early Work Package Submittal or 

any Early Work Package Amendment; (2) the GMP Project Submittal or the GMP Contract 

Amendment; or (3) the Project Implementation Contract Amendment. 

(C) Pricing to be Established Subsequent to the Contract Date.  The parties 

further acknowledge and agree that all other elements of pricing provided for in this Project 

Agreement are to be negotiated by the parties subsequent to the Contract Date, based in part 

on the information in the Proposal, in connection with establishing an Early Work Package 

Amendment, the GMP Contract Amendment and the Project Implementation Contract 
Amendment in accordance with the terms and conditions of this Project Agreement.  These 

elements include any Base Early Work Package Price and the Base Guaranteed Maximum 

Price, which is to be: (1) negotiated and included in the GMP Contract Amendment based on 

the estimates and assumptions set forth with respect thereto in the Proposal, as modified by 

the Project cost model updates made during the performance of the Preliminary Services; and 

(2) modified, if necessary, in the Project Implementation Contract Amendment. 

(D) Expected Amendments to this Project Agreement Prior to Commencement 

of the Project Implementation Work.  As of the Contract Date, the parties expect (but without 

obligation) to enter into the following Contract Amendments to this Project Agreement prior to 

the commencement of the Project Implementation Work: 

(1) an Early Work Package Amendment, providing for the purchase of gates 
necessary to be installed as part of the Pre-Reservoir Drawdown Work; 

(2) the GMP Contract Amendment, establishing the Base Guaranteed 

Maximum Price, the Scheduled Milestone Substantial Completion Dates and the 

Milestone Longstop Dates, following the negotiation of the GMP Project Submittal; and 

(3) the Project Implementation Contract Amendment, following the receipt of 

all Governmental Approvals necessary to commence the Project Implementation Work. 

Other Contract Amendments may also be entered into by agreement of the parties as 

appropriate. 
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(E) Estimated Guaranteed Maximum Price.  As of the Contract Date, the 

estimated Base Guaranteed Maximum Price is $250,000,000.  This estimate is based on all 

relevant information available to the parties as of the Contract Date, including the cost 

estimating information contained in the Reference Documents and discussions between the 

parties as to the assumptions and qualifications contained therein.  It does not reflect 
estimates as to potential Base Guaranteed Maximum Price Adjustments, which will be 

estimated by the parties and determined and accounted for by the KRRC in connection with 

the GMP Contract Amendment and the Project Implementation Contract Amendment.  The 

estimated Guaranteed Maximum Price as set forth in this subsection is for planning purposes 

only, as of the Contract Date. 

(F) Estimated Scheduled Milestone Substantial Completion Dates.  As of the 
Contract Date, the estimated Scheduled Milestone Substantial Completion Dates, based on (1) 

the issuance of the FERC Surrender Order in the first quarter of 2021, and (2) an estimated 

Preliminary Services Period (including the negotiation of the GMP Contract Amendment and 

Project Implementation Contract Amendment) concluding no later than April 15, 2021 are: 

Project Implementation  

Work Element 

Estimated Scheduled  

Milestone Substantial 
Completion Dates 

Estimated Milestone 

Longstop Dates 

1. Hatchery Work August 15, 2021 September 15, 2021 

2. Pre-Reservoir Drawdown Work October 31, 2021 November 30, 2021 

3. Reservoir Drawdown Work February 15, 2022 March 15, 2022 

4. Dam Removal Work and Initial 

Habitat Restoration Work 

October 31, 2022 November 30, 2022 

5. Final Habitat Restoration Work October 31, 2023 November 30, 2023 

The estimated Scheduled Milestone Substantial Completion Dates and estimated Milestone 

Longstop Dates set forth in this subsection are for planning purposes only, as of the Contract 

Date. 

(G) Estimate Updates.  The Project Company shall be responsible for 
updating and refining the estimated Guaranteed Maximum Price, estimated Scheduled 

Milestone Substantial Completion Dates and estimated Milestone Longstop Dates as part of the 

Preliminary Services.  Ultimately, the parties intend to negotiate and agree on the definitive 

Scheduled Milestone Substantial Completion Dates and definitive Milestone Longstop Dates in 

accordance with Section 7.2 (Scheduled Milestone Substantial Completion Dates and Milestone 

Longstop Dates), and to incorporate the agreed-upon Base Guaranteed Maximum Price, 
Scheduled Milestone Substantial Completion Dates and Milestone Longstop Dates in the GMP 

Contract Amendment, to be confirmed or revised in the Project Implementation Contract 

Amendment. 

(H) KHSA Indemnity.  The parties acknowledge that the KHSA requires that 

the KRRC provide a special indemnity of the Project Company Indemnitees by a corporate 
indemnitor, that the Project Company Indemnity provided hereunder does not constitute such 

KHSA indemnity, and that the provision of such KHSA indemnity will be required as a 

condition to entering into the Project Implementation Contract Agreement.  The Project 

Company shall reasonably assist the KRRC in meeting its obligations to provide the KHSA 

indemnity agreement. 
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SECTION 4.2. PROJECT COMPANY RESPONSIBILITIES GENERALLY. 

(A) Reliance.  The Project Company acknowledges and agrees that the KRRC 

is entering into this Project Agreement in reliance on the Project Company’s expertise with 

respect to the performance of the Contract Obligations.  The Project Company recognizes that 

the Project will serve an essential public service and is critically important in order to enable 
the KRRC to continue to meet its corporate obligations, including its obligations under the 

KHSA, the Funding Agreements and the FERC License Orders.  The Project Company agrees 

that it will be relieved of its performance obligations under this Project Agreement solely to the 

extent provided in Section 14.1 (Uncontrollable Circumstances Generally) with respect to the 

occurrence of Uncontrollable Circumstances. 

(B) Scope of the Contract Obligations.  The Contract Obligations are divided 
into the Preliminary Services, the Project Implementation Work and the Warranty Work, each 

as more particularly described in Article 5 (Preliminary Services and Early Work Packages), 

Article 6 (Project Implementation Work), and Article 10 (Project Warranties).  The Project 

Company recognizes that, notwithstanding this division, the Contract Obligations may overlap 

and agrees to perform all Contract Obligations in accordance with the Contract Standards.  In 
no event shall the Project Company commence the Project Implementation Work prior to the 

Project Implementation Contract Amendment Date and the issuance of a Notice to Proceed with 

Project Implementation Work in accordance with Section 6.3 (Project Implementation 

Commencement Date) or, in respect of any Early Work Package, the execution of an Early Work 

Package Amendment and the issuance of the associated Notice to Proceed in accordance with 

subsection 5.7(I) (Commencement of Early Work Package).  As of the Contract Date, the 
complete Project Technical Requirements have not yet been developed.  The Project Company 

shall have responsibility for the further development and finalization of the Project Technical 

Requirements as part of the Preliminary Services.  Following the issuance of a Notice to 

Proceed with the Project Implementation Work, the Project Company shall be solely responsible 

for undertaking and completing the Project Implementation Work in accordance with the 
Contract Documents, including supervision, coordination and administration of all Design 

Professional Services, and all other work reasonably inferable from the Contract Documents.  

(C) Compliance with Funding Requirements.  The Project Company shall 

comply with all applicable Funding Requirements, prevailing wage requirements, and State 

audit requirements.  The Project Company shall include the applicable Funding Requirements 

in all Subcontracts in a manner that effectively establishes the right of the Funders to enforce 
such requirements.  In the event of a change in applicable Funding Requirements (including 

any change in prevailing wage or other requirements) effective following the Project 

Implementation Contract Amendment Date, the Project Company shall be entitled to a Base 

Guaranteed Maximum Price Adjustment to account for any additional cost of compliance.  The 

Project Company shall, upon request, provide the KRRC with an acknowledgement of 
compliance with any Funding Requirement, together with appropriate supporting 

documentation not already in the KRRC’s possession.   

(D) Cooperation.  The Project Company agrees to cooperate with the KRRC 

and any other contractor engaged by the KRRC in connection with the work to be performed 

toward completion of the Project and any Related Project, including the Program Manager and 

any Separate Contractor.  The Project Company recognizes that a cooperative and collaborative 
environment among all persons engaged in performing such work is essential to the successful 

implementation of the Project and agrees to use all reasonable efforts to work with all such 

other persons toward fostering such an environment. 
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(E) Responsibility for Personnel and Subcontractors.  All obligations of the 

Project Company under this Project Agreement shall be performed by Project Company 

employees, agents or Subcontractors (subject to the limitations set forth in Article 8 

(Management, Labor and Subcontractors)) who are qualified to perform the specific services 

and meet all licensing and certification requirements of Applicable Law.  The Project Company 
shall be fully responsible, in accordance with the terms and conditions of this Project 

Agreement, for all Contract Obligations performed by its employees, agents or Subcontractors. 

SECTION 4.3. ENVIRONMENTAL REVIEW. 

(A) EIR.  As of the Contract Date, a draft EIR is being prepared with respect 

to the Project by the Water Resources Control Board under CEQA.  The parties acknowledge 

and agree that the finalization and certification of the EIR is a condition to the occurrence of 
the Project Implementation Contract Amendment Date. 

(B) NEPA Compliance Document.  As of the Contract Date, applications for 

the FERC License Orders have been filed.  The parties acknowledge and agree that the 

issuance of the FERC License Surrender Order will require the preparation of a NEPA 

Compliance Document, and that the finalization of a NEPA Compliance Document and the 
FERC License Surrender Order are conditions to the occurrence of the Project Implementation 

Contract Amendment Date. 

(C) Assistance with Environmental Review.  Pursuant to Section 2.7 

(Potential Additional Preliminary Services) of Appendix 2 (Preliminary Services), the KRRC shall 

have the option to request that the Project Company, as an Additional Preliminary Services 

Service, perform services related to the preparation of the EIR and the NEPA Compliance 
Document. 

(D) EIR and NEPA Compliance Document Environmental Mitigation 

Measures.  The parties acknowledge and agree that the environmental mitigation measures 

required under the certified EIR and the NEPA Compliance Document shall be incorporated in 

the Environmental Compliance Plan constituting a Compliance Document as part of the GMP 
Contract Amendment, and confirmed or revised as part of the Project Implementation Contract 

Amendment. 

SECTION 4.4. ACCESS TO AND SUITABILITY OF THE PROJECT SITE. 

(A) Familiarity with the Project Site.  Following the Contract Date and prior 

to the Project Implementation Contract Amendment Date, the Project Company’s agents and 

representatives, as part of the Preliminary Services, shall inspect and become familiar with the 
Project Site (and any Related Projects), its physical condition relevant to the obligations of the 

Project Company pursuant to this Project Agreement, including surface conditions, normal and 

usual soil conditions, roads, Utilities, topographical conditions and air and water quality 

conditions and shall review the Geotechnical Data Report, conduct additional geotechnical 

investigations and develop the Existing Conditions Assessment Report.  As of the Project 
Implementation Contract Amendment Date, the Project Company shall be familiar with all local 

and other conditions which may be material to the Project Company’s performance of the 

Project Implementation Work (including transportation; seasons and climate; access, 

availability, disposal, handling and storage of materials and equipment; and availability and 

quality of labor and Utilities); the Project Company shall have received and reviewed all 

information regarding the Project Site provided to or developed by it in connection with the 
Preliminary Services pursuant to this Project Agreement; and the Project Company shall have 

made all other site investigations that it deems necessary to make a determination as to the 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Project Agreement 
Article 4 – General Performance 

Requirements 

 
 

39 
3313884.7 041851  DOC 

suitability of the Project Site and to submit its GMP Project Submittal to the KRRC in 

accordance with Section 5.8 (GMP Project Submittal).  Subject to and in accordance with 

subsection 5.9(K) (Project Company Representations in a GMP Contract Amendment), the 

Project Company’s GMP Project Submittal shall serve as a representation by the Project 

Company that, based on the foregoing and in its capacity as a Project Implementation Work 
Services provider, that the Project Site constitutes an acceptable and suitable site for the 

Project Implementation Work in accordance herewith, and that the Project Implementation 

Work can be performed on the Project Site within the Guaranteed Maximum Price and in 

accordance with the Contract Standards, including the schedule requirements of this Project 

Agreement. 

(B) Independent Verification of KRRC-Provided Project Site Information.  The 
Project Company acknowledges that, except as otherwise provided in subsection 4.5(B) 

(Reliance by Project Company on the Reliance Documents), it is responsible for the 

independent verification and confirmation of any Project Site information, supplied to it by or 

on behalf of the KRRC, and upon which it elects to rely in connection herewith.  Except to the 

extent specifically provided in Section 4.5 (Information Provided by or on Behalf of the KRRC), 
Section 6.4 (Differing Site Conditions) and Section 6.5 (Regulated Site Conditions), no error or 

omission in any Project Site information supplied to the Project Company by or on behalf of the 

KRRC shall constitute an Uncontrollable Circumstance, or relieve the Project Company from 

the Contract Obligations or entitle the Project Company to any increase in compensation 

hereunder.  Notwithstanding any factual statement, conclusion, or any language or 

recommendation contained in any information supplied to the Project Company by or on behalf 
of the KRRC, the Project Company assumes full responsibility for inspecting the Project Site 

and for the means and methods of construction, demolition and habitat restoration that it 

employs when performing the Project Implementation Work. 

(C) PacifiCorp Property Transfer Agreement.  As of the Contract Date, the 

KRRC and PacifiCorp are negotiating the terms of the PacifiCorp Property Transfer Agreement.  
The parties acknowledge and agree that the execution and delivery of the PacifiCorp Property 

Transfer Agreement sufficient for the purposes of this Project Agreement is a condition to the 

occurrence of the Project Implementation Contract Amendment Date, and that the execution 

and delivery of the PacifiCorp Property Transfer Agreement is expected to occur following the 

issuance of the FERC License Transfer Order.  

(D) Access to the PacifiCorp Property Prior to the PacifiCorp Property 
Transfer Date.  Prior to the PacifiCorp Property Transfer Date, the PacifiCorp Property and the 

Facilities will be owned by PacifiCorp.  The Project Company shall, within 15 days following the 

Contract Date, execute the PacifiCorp Property Access Agreement for the purpose of performing 

the Preliminary Services through the PacifiCorp Property Transfer Date and shall comply with 

its terms through the PacifiCorp Property Transfer Date and thereafter as provided therein. 

(E) Access to the Adjacent and Related Lands Prior to and Following the 

PacifiCorp Property Transfer Date.  Prior to and following the PacifiCorp Property Transfer 

Date, the Project Company shall have access to the Adjacent and Related Lands to the extent 

and on such terms as such access is allowed under access agreements negotiated with the 

owners of the Adjacent and Related Lands in furtherance of the Project. 

(F) Access to the Project Site Following the PacifiCorp Property Transfer 
Date.  The execution of this Project Agreement shall be deemed to constitute the granting of a 

license to the Project Company to access the Project Site, following the PacifiCorp Property 

Transfer Date, for the purposes of performing the Contract Obligations, including such 

additional surface, subsurface and geotechnical studies or tests required to be performed as 
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part of the Preliminary Services and as deemed necessary by the Project Company prior to the 

commencement of Project Implementation Work in accordance with Good Dam Removal 

Practice.  Such access shall be subject to the KRRC’s prior approval, which shall not be 

unreasonably withheld, as to time and scope, and shall be subject to all KRRC procedures and 

requirements regarding Project Site security.  The Project Company shall perform all such 
activities in accordance with the Contract Standards, including the specific requirements set 

forth in Appendix 2 (Preliminary Services) and Appendix 5 (General Project Implementation 

Work Requirements), and shall provide the KRRC with all reports or analyses generated by 

such activities promptly after such reports or analyses are generated.  Except to the extent 

provided in Section 6.5 (Regulated Site Conditions) with respect to Regulated Site Conditions, 

the Project Company shall assume all risks associated with such activities and shall indemnify, 
defend and hold harmless the Project Company Indemnitees in accordance with and to the 

extent provided in Article 15 (Indemnification) from and against all Loss-and-Expense resulting 

therefrom.  Following the issuance of a Notice to Proceed for an Early Work Package in 

accordance with subsection 5.7(I) (Commencement of Early Work Package) and the Notice to 

Proceed with the Project Implementation Work in accordance with Section 6.3 (Project 
Implementation Commencement Date) and for the duration of the Term, the Project Company 

shall have all Project Site access rights as are necessary for the performance of the Project 

Implementation Work in accordance with the Contract Documents and such access rights shall 

not be subject to prior KRRC approval.  Notwithstanding any of the foregoing, the Project 

Company shall at all times comply with the Project Site access requirements and restrictions 

set forth in the Contract Documents, including Appendix 5 (General Project Implementation 
Work Requirements) and, when applicable, the PacifiCorp Property Access Agreement attached 

hereto as Transaction Form E (Form of PacifiCorp Property Access Agreement), and shall 

coordinate the Project Implementation Work and interface with all Separate Contractors in 

accordance with Section 6.11 (Interface and Coordination). 

SECTION 4.5. INFORMATION PROVIDED BY OR ON BEHALF OF THE KRRC. 

(A) Generally.  The KRRC makes no representation or warranty with respect 

to any information provided to the Project Company by or on behalf of the KRRC in connection 

with this Project Agreement except as specifically provided in subsection (B) (Reliance by 

Project Company on the Reliance Documents) of this Section.  Except (1) for information set 

forth in Reliance Documents, and (2) as set forth in the Contract Documents (including in 

relation to relief for Uncontrollable Circumstances), the Project Company shall assess all risks 
related to the Project and independently verify and confirm all information supplied to it by or 

on behalf of the KRRC and upon which the Project Company elects to rely in connection 

herewith.  Except as otherwise provided in subsection (B) (Reliance by Project Company on the 

Reliance Documents) of this Section and as may reasonably be requested by the Project 

Company, agreed upon by the KRRC in its discretion, and expressly established in the GMP 
Contract Amendment, the Project Implementation Contract Amendment or any Early Work 

Package Amendment, the Project Company shall have no right to relief hereunder or to make 

any claim against the KRRC, or to seek any adjustment to the Contract Compensation or the 

Scheduled Milestone Substantial Completion Dates as the result of any error, omission or 

insufficiency relating to any information provided to the Project Company by or on behalf of the 

KRRC in connection with this Project Agreement. 

(B) Reliance by Project Company on the Reliance Documents.  The Project 

Company shall be entitled to the reasonable use of the information contained in the Reliance 

Documents in performing the Contract Obligations, shall not be required to re-perform the 

work required to develop such information, and shall be entitled to rely on the Reliance 

Documents as provided in this Section.  If the Project Company establishes that any error, 
omission or insufficiency in the information contained in the Reliance Documents has a 
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material and adverse impact on the Project Company’s cost or time for performance under this 

Project Agreement, then the Project Company shall be entitled to Uncontrollable Circumstance 

relief as and to the extent provided in Article 14 (Uncontrollable Circumstances). 

SECTION 4.6. COMPLIANCE WITH APPLICABLE LAW. 

(A) Compliance with Applicable Law Generally.  The Project Company shall, 
and shall cause all Subcontractors to, perform the Contract Obligations in accordance with 

Applicable Law, including the Governmental Approvals, and all other applicable Contract 

Standards.  The Project Company shall provide all notices required by Applicable Law and the 

Contract Standards.  The incorporation, reference or citation of specific statutes or other parts 

of Applicable Law in the Contract Documents is not intended, nor shall it be construed, to limit 

the generality of the Project Company’s and all Subcontractors’ obligations to comply with 
Applicable Law (whether or not specifically incorporated or referenced in the Contract 

Documents). 

(B) Compliance with the Terms and Conditions in Governmental Approvals.  

The Project Company shall comply with all terms, conditions and requirements of all 

Governmental Approvals required to be made, obtained or maintained under Applicable Law in 
connection with the performance of the Contract Obligations, including the KRRC-Managed 

Governmental Approvals.  The Project Company shall report to the KRRC, immediately upon 

obtaining knowledge thereof, all violations of the terms and conditions of any Governmental 

Approval or Applicable Law pertaining to the Project.  The KRRC, in its capacity as the 

counterparty to the Project Company under this Project Agreement, shall have the right 

independently to enforce compliance with this Project Agreement regarding the requirements of 
any Governmental Approval regardless of whether a concurrent or different regulatory 

enforcement action has been undertaken by any other Governmental Body.  Except to the 

extent caused by an Uncontrollable Circumstance, any violations of or noncompliance with any 

Governmental Approval caused by the Project Company violating or not being in compliance 

with a Governmental Approval shall be at the sole risk of the Project Company. 

(C) Fines, Penalties, Indemnification and Remediation.  In the event that the 

Project Company or any Subcontractor fails at any time to comply with Applicable Law 

(including the FERC License Orders and all other Governmental Approvals) with respect to the 

Project Implementation Work, the Project Company shall: (1) promptly respond to any notice of 

non-compliance, warning letter, notice of violation or other enforcement action and seek 

amicable resolution of the issues; (2) immediately correct such failure and resume compliance 
with Applicable Law; (3) pay any resulting fines, assessments, levies, impositions, penalties or 

other charges; (4) indemnify, defend and hold harmless the Project Company Indemnitees in 

accordance with and to the extent provided in Article 15 (Indemnification) from and against all 

Loss-and-Expense resulting therefrom; (5) make all changes in performing the Contract 

Obligations which are necessary to ensure that the failure of compliance with Applicable Law 
will not recur; and (6) comply with any corrective action plan filed with or mandated by any 

Governmental Body in order to remedy a failure of the Project Company to comply with 

Applicable Law. 

(D) Assignment of Anti-Trust Claims.  In accordance with California Public 

Contract Code Section 7103.5, in entering into this Project Agreement, the Project Company 

offers and agrees to assign to the KRRC all rights, title and interest in and to all causes of 
action it may have under Section 4 of the Clayton Act (15 U.S.C. § 15) or under the Cartwright 

Act (Chapter 2 (commencing with Section 16700) of Part 2 of Division 7 of the California 

Business and Professions Code), arising from purchases of goods, services or materials 

pursuant to this Project Agreement.  The assignment shall be made and become effective at the 
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time the Agency tenders final payment to the Project Agreement for the Project Implementation 

Work, without further acknowledgement by the parties. 

SECTION 4.7. ENGAGEMENT OF THE PROGRAM MANAGER AND OTHER 

KRRC REPRESENTATIVES. 

The Project Company shall fully cooperate with the Program Manager and any 
other representative designated by the KRRC from time to time.  The services of the Program 

Manager and other KRRC-designated representatives may include the following:  

(1) Reviewing Drawings, plans and Specifications for compliance with the 

Contract Documents; 

(2) Reviewing proposed changes to the Project Technical Requirements; 

(3) Determining the completion of specified portions of the Project 
Implementation Work and reviewing the release of funds to the Project Company 

pursuant hereto; 

(4) Reviewing and monitoring Project Implementation Work progress, 

scheduling, payments and procedures; 

(5) Inspecting Project Implementation Work undertaken by the Project 
Company to determine whether any Project Design Requirement has been satisfied;  

(6) Assisting the KRRC in reviewing the validity of the Project Company’s 

written notice that an Uncontrollable Circumstance has occurred; and  

(7) Reviewing and advising the KRRC with respect to material changes to the 

Project during the Term. 

It is understood that the services intended to be provided by the Program Manager shall be of 
an observational and review nature only, and that the Program Manager shall not have 

authority to interfere with, halt or delay in any way the Project Implementation Work or to 

require or approve changes to the Project Technical Requirements or the Project Company’s 

plans, Drawings and Specifications made in accordance therewith.  Any fees of the Program 

Manager shall be paid by the KRRC.  Nothing in this Section shall be construed to limit the 
right of any KRRC personnel or representative having the authority to protect the health and 

safety from inspecting the Project or otherwise exercising any power permitted under 

Applicable Law. 

SECTION 4.8. DELIVERABLE MATERIAL. 

(A) KRRC Ownership and Use of Deliverable Material.  The Project Company 

hereby assigns to the KRRC all right, title, and interest, including any copyrights, patents, or 
any other Intellectual Property rights in all Deliverable Material and all ideas, methods or 

information specifically developed for such Deliverable Material.  All such documents and 

information, including all ideas or methods represented by such information, may be used as 

the KRRC determines and shall be delivered to the KRRC at no additional cost to the KRRC as 

required hereunder, upon request, upon Project Final Completion or upon termination of this 
Project Agreement.  The KRRC’s use of any such Deliverable Material (including drafts, working 

copies, and incomplete documents or information such as ideas or methods or information) for 
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any purpose other than the Project, shall be at the KRRC’s own risk, and the Project Company 

shall have no liability therefor.   

(B) Project Company Use of Deliverable Material.  The Project Company may 

make and retain copies of the Contract Documents and Deliverable Material for information, 

reference and use by Project Company Persons solely with respect to the performance of the 
Project Implementation Work.  No Project Company Person may use the Contract Documents 

or Deliverable Material for any other purpose without the prior written consent of the KRRC.  

No conference presentations or other marketing materials (which do not include information 

the Project Company may utilize in response to solicitations for future contracts or work) 

regarding the Project shall be made by any Project Company Person without the prior written 

consent of KRRC.    

SECTION 4.9. MONTHLY PROGRESS REPORTS. 

The Project Company shall provide the KRRC and the Program Manager with 

monthly written reports (“Monthly Progress Report”) during the Term prepared in accordance 

with the Contract Standards, covering the Project and addressing work performed during the 

past month, percentage of work completion and compliance with the Project Schedule.  The 
Project Company shall describe Project issues, problems or concerns that the KRRC should be 

made aware of and how the Project Company proposes to address them in each Monthly 

Progress Report.  The Monthly Progress Report shall include a description of the work planned 

for the next three months and an update on the Project Company’s progress in meeting the 

SLTBE Goals.  The KRRC’s and the Program Manager’s receipt or acceptance of the Monthly 

Progress Report (or any revised Monthly Progress Report) shall not bind the KRRC in any 
manner.  Thus, the KRRC’s and the Program Manager’s receipt or acceptance of the Monthly 

Progress Report (or any revised Monthly Progress Report) shall not imply KRRC approval or 

consent to any of the matters set forth therein and shall not limit or otherwise affect the Project 

Company’s obligations to achieve each Milestone Substantial Completion by the Scheduled 

Milestone Substantial Completion Dates and each Milestone Final Completion by the date 
specified in Section 7.7 (Milestone Final Completion). 
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ARTICLE 5 

 

PRELIMINARY SERVICES, EARLY WORK PACKAGES AND GMP  
AND PROJECT IMPLEMENTATION CONTRACT AMENDMENTS 

SECTION 5.1. SCOPE OF THE PRELIMINARY SERVICES. 

(A) Generally.  The Project Company shall render and perform the 

Preliminary Services to and for the KRRC in accordance with Appendix 2 (Preliminary Services) 

and the terms and conditions of this Project Agreement.  The Project Company’s responsibility 

to perform the Preliminary Services shall include the employment of or the subcontracting for 
all necessary professionals, technicians and engineers, properly qualified, licensed and skilled 

in the various aspects of the Preliminary Services, and the performance of all services 

reasonably inferable from this Project Agreement.  All Preliminary Services shall be performed 

in accordance with the Contract Standards, as applicable. 

(B) Preliminary Services Tasks; Notices to Proceed.  The Project Company 
acknowledges that the Preliminary Services are divided into discrete Preliminary Services Tasks 

associated with the advancement of the Preliminary Services.  The Project Company shall 

commence performing the Preliminary Services only upon the issuance by the KRRC of a Notice 

to Proceed with the Preliminary Services.  Upon the issuance of such Notices to Proceed, the 

Project Company shall proceed to complete the Preliminary Services in coordination with the 

KRRC and shall perform work among Preliminary Services Tasks on a concurrent basis as 
appropriate in order to achieve the Preliminary Services Schedule objectives.  The KRRC may at 

its discretion, and currently intends to, issue multiple Notices to Proceed simultaneously.  The 

Project Company shall be compensated for Preliminary Services in accordance with Section 9.1 

(Compensation for Preliminary Services).  In no event shall the Project Company be entitled to 

compensation for the performance of the Preliminary Services prior to the issuance by the 
KRRC of a Notice to Proceed with the Preliminary Services. 

(C) PacifiCorp Property Access Agreement.  The parties acknowledge and 

agree that the execution, delivery and effectiveness of the PacifiCorp Property Access 

Agreement is a condition to the ability of the Project Company to perform a substantial 

majority of the Preliminary Services Tasks. The parties further acknowledge and agree that the 

Preliminary Services Schedule assumes (1) that the issuance of the first Preliminary Services 
Notice to Proceed will occur on the Contract Date and that such Notice to Proceed will include 

authorization for portions of work contemplated by Task Orders #1, #2, #3, #4, #5 and #6 in 

order to do critical preparatory work for the FERC License Orders; and (2) that the PacifiCorp 

Property Access Agreement will be effective within 14 days following the Contract Date, so that 

the work contemplated by the first Preliminary Services Task Notice to Proceed can be 
completed in accordance with the Preliminary Services Schedule.  The parties agree to work 

together to cause the PacifiCorp Property Access Agreement to be negotiated, completed and 

effective consistent with the Preliminary Services Schedule and establish terms and conditions 

that are reasonably necessary for the timely performance of the Preliminary Services.  In the 

event of a delay of the effectiveness of the PacifiCorp Property Access Agreement beyond the 

effective date assumed in this subsection, the relief provisions set forth in subsection (D) 
(Uncontrollable Circumstances Relief Inapplicable During the Preliminary Services Period) of 

this Section shall apply.  

(D) Uncontrollable Circumstance Relief Inapplicable During the Preliminary 

Services Period.  The Uncontrollable Circumstance relief provisions of this Project Agreement 

apply only during the Project Implementation Period, except to the extent that an Early Works 
Package is entered into.  Preliminary Services to be provided hereunder are in the nature of 

professional services being provided on a time and materials basis subject to a not-to-exceed 
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limit. In the event that any circumstance expands or limits the Preliminary Services workscope 

or extends or reduces the expected time frame for its completion, the parties shall negotiate 

appropriate adjustments to the Preliminary Services schedule and compensation provided for 

in Appendix 2 (Preliminary Services) to this Project Agreement.  

(E) Adjustments to the Preliminary Services Fee for Restoration Work.  The 
parties acknowledge and agree that the Project Company’s Preliminary Services Fee includes 

an allocation of $6,000,000 for Preliminary Services relating to habitat restoration work.  The 

parties currently expect the Project Company, at the KRRC’s request, to execute a subcontract 

with Resource Environmental Services, LLC for the performance of such habitat restoration 

work.  To the extent that the Preliminary Services to be provided by Resource Environmental 

Services, LLC exceeds the allocation described in this subsection, the parties will negotiate an 
appropriate adjustment to the Preliminary Services Fee.  

(F) KRRC to Provide Assurance of Funding.  In order to assure the Project 

Company that the Funders are funding the KRRC in a manner consistent with the KRRC’s 

payment obligations to the Project Company during the Preliminary Services Period, the KRRC 

shall, when requested by the Project Company, provide bank or other asset balance 
statements. The KRRC shall not be required to provide such bank or other asset balance 

statements more than once a month.  

SECTION 5.2. CHANGES TO THE SCOPE OF THE PRELIMINARY SERVICES. 

(A) Generally.  The KRRC shall have the right to make changes to the scope 

of the Preliminary Services set forth in Appendix 2 (Preliminary Services) at any time, in its 

discretion, by written notice to the Project Company, subject to the terms and conditions of 
this Section.  Changes to the scope of the Preliminary Services may be made by the KRRC to 

account for an Uncontrollable Circumstance or any other reason determined by the KRRC. 

(B) Additional Preliminary Services.  Except as otherwise specifically 

provided in this Section, the Project Company shall be entitled to an equitable adjustment to 

the Preliminary Services Fee and the Preliminary Services Schedule in the event of any 

expansion of the scope of the Base Preliminary Services pursuant to this Section (the 
“Additional Preliminary Services”).  Any expansion of the scope of the Base Preliminary 

Services under this Section and the corresponding equitable adjustment to the Preliminary 

Services Fee and the Preliminary Services Schedule shall be reflected in a Change Order or a 

Contract Amendment.  The Project Company shall not be entitled to compensation for any 

Additional Preliminary Services beyond the scope of the Base Preliminary Services unless, prior 
to the performance of any such Additional Preliminary Services, the Project Company shall 

have received express written authorization from the KRRC to perform the Additional 

Preliminary Services.  In the absence of any KRRC-directed change to the scope of the Base 

Preliminary Services reflected in a Change Order or a Contract Amendment, the Project 

Company shall have no obligation to perform work outside the scope of the Base Preliminary 

Services. 

(C) Additional Preliminary Services Resulting From Delay.  Extra costs 

resulting from delays caused by Uncontrollable Circumstances shall be deemed to be costs 

resulting from Additional Preliminary Services, as and to the extent provided in Article 14 

(Uncontrollable Circumstances) if the Project Company demonstrates that the costs claimed (1) 

resulted from time or expenses actually incurred in performing the Preliminary Services, (2) 
were incurred by Project Company as a direct result of the delay and not otherwise within the 
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scope of the Preliminary Services, and (3) are documented to the KRRC’s reasonable 

satisfaction. 

(D) Exclusions from Additional Preliminary Services.  Additional Preliminary 

Services shall not include work or services necessary during the Preliminary Services because 

of negligent errors, omissions or conflicts of any type in the Project Company’s Preliminary 
Services Deliverable Material.  All such work or services shall constitute Base Preliminary 

Services and shall be performed at no cost to the KRRC, and shall include any required 

corrections or revisions to the Preliminary Services Deliverable Material. 

(E) Changes that Reduce the Scope of the Preliminary Services.  The KRRC 

shall have the right to reduce the scope of the Preliminary Services at any time by written 

notice to the Project Company.  Changes to the Preliminary Services that reduce the scope of 
the Preliminary Services shall be effective upon the delivery of the written notice by the KRRC 

pursuant to this Section.  Any reduction in the scope of the Preliminary Services shall result in 

an appropriate reduction in the Preliminary Services Fee and an adjustment to the Preliminary 

Services Schedule, as appropriate, which shall be reflected in a Change Order or a Contract 

Amendment. 

SECTION 5.3. PRELIMINARY SERVICES SCHEDULE. 

The Preliminary Services Schedule is set forth in Attachment 2A (Preliminary 

Services Schedule) of Appendix 2 (Preliminary Services) and shall be updated as provided in 

Appendix 2 (Preliminary Services).  The Project Company agrees to complete the Preliminary 

Services in a diligent, efficient and timely manner in accordance with the Preliminary Services 

Schedule.  The Project Company acknowledges and agrees that any delays in the Project 
Company’s completion of its Preliminary Services under this Project Agreement or performance 

beyond the number of days agreed to herein for completion of a Preliminary Services Task will 

cause injury and damage to the KRRC.  The KRRC reserves the right to extend the Preliminary 

Services Schedule as the KRRC deems necessary or appropriate.  The parties acknowledge and 

agree, however, that the Preliminary Services Fee as of the Contract Date assumes that the 

Preliminary Services will be completed by April 15, 2020 and any Preliminary Services to be 
performed subsequent to that date shall result in an appropriate adjustment to the Preliminary 

Services Fee to be negotiated by the KRRC and the Project Company. 

SECTION 5.4. SUSPENSION OF PRELIMINARY SERVICES. 

The KRRC may, for any reason through a written notice executed by the KRRC 

Contract Representative, order the Project Company to suspend performance of the Preliminary 
Services.  Prior to any resumption of work at the KRRC’s direction, the Project Company shall 

notify the KRRC Contract Representative of any additional time and costs the Project Company 

believes it is entitled to within 30 days of its receipt of the request to resume suspended work 

or for additional Preliminary Services Deliverable Material outside the scope of the Preliminary 

Services or changes in the scope of the Preliminary Services, or such claim shall conclusively 

be deemed to have been waived.  If the Project Company establishes that the suspension of the 
Preliminary Services had a material and adverse effect on the Project Company’s time or costs 

for the performance of the Preliminary Services, the Project Company shall be entitled to time 

and cost relief, as appropriate and determined by the KRRC acting reasonably and subject to 

the Project Company’s duty to mitigate in Section 17.8 (General Duty to Mitigate). 

SECTION 5.5. COORDINATION WITH THE KRRC. 
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(A) Meetings and Reports Generally.  The Project Company shall hold 

periodic meetings and conferences with the KRRC during the Preliminary Services to verify and 

confirm that the development of the Project (1) has the full benefit of the KRRC’s experience 

and knowledge of existing needs and facilities, (2) is consistent with the KRRC’s current 

policies and standards, and (3) is proceeding in accordance with the Preliminary Services 
Schedule.  The Project Company shall also keep the KRRC regularly informed as to the 

progress of the Preliminary Services through the submittal of Monthly Progress Reports in 

accordance with the requirements set forth in Section 4.9 (Monthly Progress Reports) and 

Appendix 2 (Preliminary Services).  The Monthly Progress Report shall present Project budget 

information and indicate amounts billed by Preliminary Services Task by the Project Company 

for the past month, cumulatively to date and the amount of funds remaining.  The Monthly 
Progress Report shall include a section on the progress of the design and list any concerns, 

actions, changes, and reviews and approvals from the KRRC that the Project Company 

requires.  The Project Company shall indicate any Governmental Body or Utility requirements 

and issues that the KRRC should be aware of, and if there are KRRC requirements for 

interacting with such Governmental Bodies, Utilities or other groups.  

(B) Information Provided by the KRRC.  The KRRC shall make available for 

the Project Company’s use in the performance of the Preliminary Services all existing plans, 

maps, field notes, statistics, computations, and other data in the KRRC’s possession relating to 

the Project, as reasonably requested in writing by the Project Company, at no cost to the 

Project Company.  Except as otherwise provided in Section 4.5 (Information Provided by or on 

Behalf of the KRRC), all such information is provided to the Project Company for the sole 
purpose of the Project Company’s convenience and for use in relation to the performance of the 

Preliminary Services and may not be relied upon by the Project Company.  The Project 

Company shall promptly notify the KRRC in writing when it reasonably believes or suspects 

that information provided by the KRRC is not accurate or cannot be checked.  Any and all 

information provided by the KRRC shall remain the property of the KRRC and shall be returned 

promptly to the KRRC upon written request. 

(C) Required Design Information.  Notwithstanding the provisions of 

subsection (B) (Information Provided by the KRRC) of this Section and except as provided in 

Section 4.5 (Information Provided by or on Behalf of the KRRC), the Project Company shall be 

responsible for obtaining and verifying all information required as further described in 

Appendix 2 (Preliminary Services) in order to properly design the Project so that it is designed, 
constructed and performs in accordance with Applicable Law and the Contract Standards.   

SECTION 5.6. PROJECT DESIGN. 

(A) Design Considerations.  The design for the Project undertaken and 

performed by the Project Company shall: 

(1) Be undertaken by a design team exercising such degree of care, skill and 

diligence as would reasonably be expected from consultants qualified to perform 
services similar in scope, nature and complexity to the design, as of the date of this 

Project Agreement, and the Project Company shall appoint a design team that: 

(a) Is so qualified; 

(b) Includes (as required by Applicable Law) licensed or registered 

professional engineers and architects; and 
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(c) Has sufficient expertise and experience to expeditiously and 

efficiently perform all of the design in a proper and professional manner to the 

standard set out in this Project Agreement; and 

(2) Include specific consideration of constructability, demolition and debris 

removal, and habitat restoration cost issues at all stages of design, as appropriate. 

(B) Project Company Assumption of Full Design Liability.  The Project 

Company acknowledges and agrees that, as provided in Section 6.7 (Final Design 

Responsibilities and Risk Assumption), if and when a GMP Contract Amendment and a Project 

Implementation Contract Amendment are executed by the parties (and with respect to any 

Early Work Package work, when an Early Work Package Amendment is executed by the 

parties), the Project Company will have the sole and exclusive responsibility and liability for the 
performance of the Project Implementation Work (except for the design of the Hatchery Work 

and the City of Yreka Waterline Work, which have been furnished by the KRRC) in accordance 

with and subject to the terms and conditions of the Contract Documents.  Accordingly, the 

Project Company shall not propose or agree to any element of the Project Technical 

Requirements or other work product to be incorporated in any GMP Contract Amendment, 
Project Implementation Contract Amendment or Early Work Package Amendment that would, 

in its reasonable judgment, be inconsistent with the assumption of such responsibility and 

liability. 

SECTION 5.7. EARLY WORK PACKAGES. 

(A) Early Work Packages.  The parties anticipate that there may be one or 

more elements of the Project Implementation Work that are ready for commencement before it 
is appropriate to arrive at an overall agreed-upon Base Guaranteed Maximum Price in 

accordance with Section 5.8 (GMP Project Submittal).  The Project Company shall recommend 

such phases or elements of the Project Implementation Work (“Early Work Packages”) to the 

KRRC Contract Representative, as appropriate, through the performance of the Preliminary 

Services, based on Early Work Package submittals (“Early Work Package Submittals”).  The 

KRRC shall have the discretion to authorize the commencement of Project Implementation 
Work associated with an Early Work Package pursuant to this Section.  The agreement of the 

parties as to an Early Work Package shall be effectuated through a Contract Amendment 

authorizing the Project Implementation Work associated with the Early Work Package and 

specifying the terms and conditions of compensation payable to the Project Company and the 

completion dates associated with such Project Implementation Work (an “Early Work Package 
Amendment”).  All work performed pursuant to an Early Work Package Amendment shall 

constitute Project Implementation Work hereunder and shall be performed in accordance with 

the Contract Standards.  Neither the KRRC nor the Project Company shall have any obligation 

to enter into an Early Work Package Amendment.  All Early Work Package Amendments agreed 

upon in accordance with this Section shall be taken into consideration in the preparation of 

the GMP Project Submittal submitted in accordance with Section 5.8 (GMP Project Submittal).  
The Project Company shall furnish Early Work Package Bonds with penal sums equal to the 

Early Work Package Price applicable to the Early Work Package, in compliance with the 

requirements set forth in Section 16.2 (Bonds) prior to the KRRC’s issuance of a Notice to 

Proceed for the Early Work Package in accordance with subsection (I) (Commencement of Early 

Work Package) of this Section. 

(B) Early Work Package Submittals.  An Early Work Package Submittal shall 

include and be based upon the applicable Project Technical Requirements, and all other 

specifications, information, analysis, findings and reports developed by the Project Company 
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during the performance of the Preliminary Services as developed to the date of submittal, and 

shall be prepared in accordance with the Contract Standards.  An Early Work Package 

Submittal shall include the following: 

Price Submittal: 

(1) A proposed lump sum or guaranteed maximum Early Work Package 
Price, as authorized by the KRRC, including the terms and conditions of payment, 

focused solely on the Project Implementation Work associated with the Early Work 

Package and prepared in accordance with subsection (F) (Complete Early Work Package 

Pricing) of this Section, together with a description of how such Early Work Package 

Price will impact overall Project costs; 

(2) A proposed lump sum fee attributable to profit, mark-up and general and 
indirect overhead with respect to the Project Implementation Work associated with the 

Early Work Package, based upon the percentages set forth in Section 8.5 (Project 

Company Fee) of Appendix 8 (Contract Price); 

(3) A proposed schedule of values developed in accordance with the Contract 

Standards (including Attachment 8C (Schedule of Values and Project Company 
Contingency) to Appendix 8 (Contract Price)), to be negotiated and incorporated in the 

Early Work Package Amendment; 

(4) A cash flow forecast based on the schedule for completion of the Project 

Implementation Work associated with the Early Work Package and the schedule of 

values proposed for the Early Work Package, to be negotiated and incorporated in the 

Early Work Package Amendment; and 

(5) If applicable and requested by the KRRC, a list of any proposed 

allowance items, alternate prices and unit prices; 

Technical Submittal: 

(1) Proposed Project Technical Requirements to be negotiated and 

incorporated in the Early Work Package Amendment; 

(2) A detailed description of the Project Implementation Work associated 
with the Early Work Package Submittal and the associated Project Technical 

Requirements; and 

(3) The final and complete list of required Governmental Approvals for the 

Early Work Package, including application dates and assumed issuance dates, to be 

negotiated and incorporated in the Early Work Package Amendment. 

Commercial Terms Submittal: 

(1) A proposed schedule for completion of the Project Implementation Work 

associated with the Early Work Package, together with a description of how such work 

will impact the Project Schedule; 

(2) The proposed scheduled completion dates (expressed as the number of 

calendar days following the Early Work Package Amendment Date) by which completion 
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of the Project Implementation Work associated with the Early Work Package shall 

occur, to be negotiated and included in the Early Work Package Amendment; 

(3) A proposed delay liquidated damages amount, to be negotiated and 

included in the Early Work Package Amendment; and 

(4) The proposed longstop dates (expressed as the number of calendar days 
following the proposed scheduled completion date), after which an event of default of 

the Project Company shall occur if the Project Implementation Work associated with the 

Early Work Package shall not have been completed, to be negotiated and included in 

the Early Work Package Amendment; 

Additional Information Submittal: 

(1) A proposed Subcontracting Plan and a Procurement Management Plan 
for the Early Work Package;  

(2) The names of additional proposed Subcontractors (other than any 

existing Approved Subcontractors) and descriptions of their roles for approval by the 

KRRC as Approved Subcontractors; 

(3) A letter from a Surety qualified under Section 16.2 (Bonds) confirming 
the intent of the Surety to provide the Early Work Package Bonds required under such 

Section on the Early Work Package Amendment Date; 

(4) A list of any assumptions, clarifications or qualifications made by the 

Project Company in providing the Early Work Package Submittal that are material to 

any part thereof, including a statement as to what information supplied by the KRRC (if 

any) the Project Company proposes to use as the basis of any portion of its Early Work 
Package Submittal; and 

(5) Any other information reasonably requested by the KRRC prior to the 

due date for the Early Work Package Submittal as necessary or appropriate to negotiate 

and complete the Early Work Package Amendment. 

(C) Early Work Package Submittal Revisions.  The Project Company shall 

provide the KRRC with at least seven days’ notice prior to submitting an Early Work Package 
Submittal for review.  The KRRC shall act reasonably in considering any proposed Early Work 

Package in light of the schedule requirements under this Project Agreement.  In the event the 

Early Work Package Submittal does not comply with the Contract Standards, the KRRC may 

provide written notice to the Project Company of any additions, corrections or revisions 

required to achieve such compliance.  In such event, the Project Company, without any 
increase in the Preliminary Services Fee, shall promptly take all necessary rectification action, 

making multiple re-submittals if required. 

(D) Negotiation and Execution.  If the KRRC agrees to authorize the 

commencement of a portion of the Project Implementation Work under an Early Work Package 

Submittal, the Project Company and the KRRC shall negotiate and enter into an Early Work 

Package Amendment.  An Early Work Package Amendment at a minimum shall incorporate 
and definitively address all of the items identified in subsection (B) (Early Work Package 

Submittals) of this Section, and shall contain any other commercial terms and conditions 

specific to the Early Work Package, including the rights of the KRRC to terminate the work 
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being performed pursuant to the Early Work Package Amendment and the right of the KRRC to 

direct the Project Company to continue performance of the Early Work Package in the event the 

parties do not enter into a GMP Contract Amendment or a Project Implementation Contract 

Amendment.  Early Work Packages may be structured in a manner that provides for the 

commencement of the related Project Implementation Work at any time determined by the 
parties. 

(E) Compensation for Early Work Package Submittal and Finalization of 

Early Work Package Amendment.  The Preliminary Services are anticipated to include the 

preparation of one Early Works Package Submittal as described in subsection (J) (Expected 

Early Work Package). Accordingly, the Project Company shall be entitled to receive the 

Preliminary Services Fee for the Preliminary Services performed in connection with the 
preparation of such Early Work Package Submittal. For any other Early Work Package 

Submittals that may be requested by the KRRC, however, the Project Company shall be entitled 

to be reimbursed for the cost of preparing such additional Early Work Package Submittals, as 

such costs will constitute costs of performing Additional Preliminary Services.  The Project 

Company shall not, however, be entitled to compensation for discussing, refining, negotiating 
and finalizing any Early Work Package Amendment. 

(F) Complete Early Work Package Pricing.  It is the intention of the parties 

that each Early Work Package Submittal, and any associated Early Work Package Amendment, 

include complete pricing for the Project Implementation Work to be performed thereunder, 

including: (1) a reasonable lump sum fee attributable to profit, mark-up and general and 

indirect overhead with respect to such Project Implementation Work based upon the 
percentages set forth in Section 8.5 (Project Company Fee) of Appendix 8 (Contract Price); and 

(2) pricing based on a contingency amount for such Project Implementation Work, to be 

administered in the same manner as the Project Company Contingency. 

(G) Compensation Payable in Connection with Early Work Packages.  The 

KRRC shall pay the Early Work Package Price to the Project Company for Project 

Implementation Work properly performed and completed pursuant to the terms of the Early 
Work Package Amendment in accordance with, and subject to the limitations contained in 

Appendix 8 (Contract Price), notwithstanding the fact that no GMP Contract Amendment or 

Project Implementation Contract Amendment will be in effect at the time the parties execute an 

Early Work Package Amendment. 

(H) Project Company Representations in an Early Work Package 
Amendment.  The execution of any Early Work Package Amendment will be deemed to 

constitute representations by the Project Company, with respect to the Early Work Package, to 

the same effect as the representations made in subsection 5.9(K) (Project Company 

Representations in a GMP Contract Amendment) with respect to the GMP Contract 

Amendment, with references to Project Implementation Work referring to the Early Work 

Package and references to the Base Guaranteed Maximum Price referring to the Early Work 
Package Price. 

(I) Commencement of Early Work Package.  If the parties agree to an Early 

Work Package Amendment, the KRRC shall issue a limited Notice to Proceed with the Project 

Implementation Work associated with the Early Work Package, subject to this Section.  

Notwithstanding the issuance of a limited Notice to Proceed with an Early Work Package, the 
Project Company shall not commence any Project Implementation Work at the Project Site in 

connection with such Early Work Package until the Project Company has satisfied the following 

requirements: 
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(1) The Project Company shall have provided Early Work Package Bonds for 

the Early Work Package, and certified that such Early Work Package Bonds are in full 

force and effect and in compliance with the requirements set forth in Section 16.2 

(Bonds). 

(2) The Project Company shall have provided the KRRC with certificates for 
all Required Insurance in accordance with Section 13.1 (Insurance) and certified that all 

such policies are in full force and effect and in compliance with the requirements of 

Section 13.1 (Insurance) and Appendix 9 (Insurance Requirements). 

(3) The Project Company shall have provided the KRRC with a 

Subcontracting Plan and a Procurement Management Plan for the Early Work Package, 

which plans shall be subject to the KRRC’s approval, acting reasonably. 

(4) The Project Company shall have satisfied all requirements of Applicable 

Law with respect to the commencement of Project Implementation Work and shall have 

obtained all Governmental Approvals required for the commencement of the Project 

Implementation Work of the Early Work Package and provided copies of such 

Governmental Approvals to the KRRC.  All such Governmental Approvals shall be in full 
force and effect. 

(5) The Project Company shall have provided the KRRC with the final, 

approved Health and Safety Plan in accordance with the Contract Standards. 

The foregoing requirements are in addition to any other preconditions to the commencement of 

Project Implementation Work established by the Contract Documents. 

(J) Expected Early Work Package.  As of the Contract Date, the parties 
expect that the only Early Work Package that will be required will be an Early Work Package 

relating to the design, fabrication and delivery of the new gates that are required to be installed 

to allow for Reservoir Drawdown Work. 

SECTION 5.8. GMP PROJECT SUBMITTAL. 

(A) Preliminary Services and GMP Project Submittal.  As part of the 

Preliminary Services, the Project Company is obligated to develop the design of the Project to a 
level sufficient to make the GMP Project Submittal.  The GMP Project Submittal shall be 

completed and submitted to the KRRC on a timely basis as required under Appendix 2 

(Preliminary Services), and shall remain a firm offer by the Project Company for at least 90 

days.  As provided in Appendix 2 (Preliminary Services), the parties may agree to have a GMP 

Project Submittal at an earlier or later stage of design development than as contemplated in 
Appendix 2 (Preliminary Services).  The GMP Project Submittal shall include and be based 

upon the Project Technical Requirements and all other information, analysis, findings and 

reports developed by the Project Company during the performance of the Preliminary Services, 

and shall be prepared in accordance with the Contract Standards.  The GMP Project Submittal 

shall exclude the Project Company Fee which was proposed in the Proposal, negotiated and 

included in this Project Agreement on the Contract Date.  Without limiting the requirements of 
Appendix 2 (Preliminary Services), the GMP Project Submittal shall include a price submittal, a 

technical submittal, a commercial terms submittal and an additional information submittal, as 

follows: 
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Price Submittal: 

(1) A proposed Base Guaranteed Maximum Price, to be negotiated and 

incorporated in Section 8.6.2 (Base Guaranteed Maximum Price) of Appendix 8 

(Contract Price), together with all supporting information required by subsection (B) 

(Derivation of Proposed Base Guaranteed Maximum Price) of this Section; 

(2) The proposed General Conditions Costs, which will be part of the 

proposed Project Implementation Work Costs. The proposed General Conditions Costs 

shall be prepared with reference to the estimated general conditions costs set forth in 

the Project Company’s Proposal; 

(3) A proposed professional personnel rate schedule for inclusion as 

Attachment 8B (Professional Personnel Rate Schedule). 

(4) A proposed Schedule of Values and a proposed Project Company 

Contingency (including the maximum percentage thereof available for the correction of 

defective, damaged, or non-conforming Project Implementation Work and damaged 

KRRC Property or private property and for design errors or omissions), to be prepared in 

accordance with, negotiated and incorporated as part of Attachment 8C (Schedule of 
Values and Project Company Contingency) to Appendix 8 (Contract Price); 

(5) A cash flow forecast based on the Project Implementation Schedule, 

Schedule of Values and proposed Base Guaranteed Maximum Price, to be negotiated 

and incorporated in Appendix 8 (Contract Price); 

(6) If applicable and requested by the KRRC, a list of any proposed 

allowance items, alternate prices and unit prices; and 

(7) A recommended KRRC Allowance for Base Guaranteed Maximum Price 

Adjustments. 

Technical Submittal: 

(1) Proposed Project Technical Requirements, to be negotiated and 

incorporated in and to constitute Appendix 4 (Project Technical Requirements) of this 

Project Agreement;  

(2) The final and complete list of required Governmental Approvals (both for 

KRRC-Managed Governmental Approvals and Project Company-Managed Governmental 

Approvals) for the Project (including Governmental Approval Application Dates and 

Assumed Approval Issuance Dates, all as required by subsection 6.6(A) (Preliminary 

Services Relating to Permitting), to be negotiated and incorporated in Appendix 3 
(Governmental Approvals); 

(3) A description of any Change in Law that has occurred between the 

Contract Date and the date of the GMP Project Submittal; 

(4) A proposed Maintenance of Facilities Operations Plan prepared in 

accordance with the requirements of subsection 6.11(A) (Maintenance of Facilities 

Operations) and Appendix 5 (General Project Implementation Work Requirements), to be 
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negotiated and incorporated in Attachment 5C (Maintenance of Facilities Operations 

Plan) to Appendix 5 (General Project Implementation Work Requirements); and 

(5) An updated and finalized description of the Project Site. 

Commercial Terms Submittal: 

(1) Proposed Scheduled Milestone Substantial Completion Dates, to be 
negotiated and included in Section 1.1 (Definitions); 

(2) A proposed Project Implementation Schedule, to be negotiated and 

included in Attachment 5A (Initial Project Implementation Schedule) to Appendix 5 

(General Project Implementation Work Requirements);  

(3) A proposed penal sum of the Maintenance Bond (expressed as a 

percentage of the Guaranteed Maximum Price), to be negotiated and inserted in 
subsection 16.2(F) (Maintenance Bond); and 

(4) Any proposed changes to the Required Insurance described in Section 

9.3 (Insurance During the Project Implementation Period) for the KRRC and its 

insurance advisor to consider.  

Additional Information Submittal: 

(1) In the event that any Early Work Package Amendments have been 

executed prior to the date of the GMP Project Submittal, a proposal as to the manner in 

which the technical, price, schedule and other terms and conditions contained in the 

Early Work Package Amendments will be incorporated and taken account of in the GMP 

Contract Amendment, with the objective that the GMP Contract Amendment will 

contain and supersede all of the terms and conditions of any Early Work Package 
Amendments; 

(2) The names of additional proposed Subcontractors (other than any 

existing Approved Subcontractors) and descriptions of their roles for approval by the 

KRRC as Approved Subcontractors; 

(3) A letter from a Surety qualified under Section 16.2 (Bonds) confirming 

the intent of the Surety to amend the existing Early Work Package Bonds or provide a 
new Performance Bond and Payment Bond as required under such Section on the GMP 

Contract Amendment Date; 

(4) A list of any assumptions, clarifications or qualifications made by the 

Project Company in providing its GMP Project Submittal that are material to any part 

thereof, including a statement as to what information supplied by the KRRC (if any) the 
Project Company proposes to use as the basis of any portion of its GMP Project 

Submittal; and 

(5) Any other information reasonably requested by the KRRC prior to the 

due date for the GMP Project Submittal as necessary or appropriate to negotiate and 

complete the GMP Contract Amendment. 
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(B) Derivation of Proposed Base Guaranteed Maximum Price.  The GMP 

Project Submittal shall include a detailed and comprehensive description of how the proposed 

Base Guaranteed Maximum Price was derived and the material factors on which it was based, 

including any Early Work Packages, all in compliance with the requirements for establishing 

the Base Guaranteed Maximum Price set forth in Appendix 2 (Preliminary Services), together 
with any other related information required pursuant to this Section.  All costs, bids, quotes, 

estimates and other information supporting the GMP Project Submittal shall be made available 

to the KRRC upon request.  The proposed Base Guaranteed Maximum Price and the other 

elements of the GMP Project Submittal shall be based upon the risk allocation established by 

this Project Agreement as of the Contract Date. 

(C) Continuance of Preliminary Services Following GMP Project Submittal.  
Following submittal of the GMP Project Submittal and prior to the GMP Contract Amendment 

Date, it is the expectation of the parties that the Preliminary Services will continue and the 

terms of continuance of such work will be determined by the parties on or about the date of the 

GMP Project Submittal.  In such event, the Project Company shall be entitled to receive the 

Preliminary Services Fee for the Preliminary Services performed following submittal of the GMP 
Project Submittal through the GMP Contract Amendment Date.  It is the further expectation of 

the parties that, as provided in subsection Section 5.10(A) (Obtaining All Remaining 

Governmental Approvals), the Preliminary Services will continue to be performed following the 

GMP Contract Amendment Date through the Governmental Approvals Completion Period. 

(D) Early Definitive Project Submittal.  The parties may agree, each in its 

discretion, that the GMP Project Submittal may be made, and the GMP Contract Amendment 
negotiated, prior to the 60% design stage. 

SECTION 5.9. GMP CONTRACT AMENDMENT. 

(A) Non-Compliant GMP Project Submittal.  In the event the GMP Project 

Submittal does not comply with the requirements of this Project Agreement, the KRRC shall 

provide written notice to the Project Company of any additions, corrections or revisions 

required to achieve such compliance.  In such event, the Project Company, at its cost and 
expense and without any increase in the Preliminary Services Fee, shall promptly take all 

necessary rectification action, making multiple re-submittals if required.  The failure of the 

Project Company to furnish the Preliminary Services and provide the GMP Project Submittal in 

accordance with the Contract Standards shall be a material breach of this Project Agreement. 

(B) Negotiation and Execution of the GMP Contract Amendment.  The KRRC 
and the Project Company acknowledge and agree that each intends to negotiate and enter into 

a Contract Amendment for the performance of all Project Implementation Work necessary to 

achieve Project Final Completion (the “GMP Contract Amendment”) based on the GMP Project 

Submittal and the completion of the other Preliminary Services.  The principles for negotiating 

the Base Guaranteed Maximum Price are set forth in subsection (E) (Base Guaranteed 

Maximum Price Negotiating Principles) of this Section.  The GMP Contract Amendment at a 
minimum shall incorporate and definitively address all of the items identified in 

subsection 5.8(A) (Preliminary Services and GMP Project Submittal).  In the event the parties 

elect to execute the GMP Contract Amendment, the date of execution and delivery thereof shall 

constitute the “GMP Contract Amendment Date” hereunder, and thereupon the Project 

Implementation Period shall commence.   

(C) Potential Lump Sum Pricing.  The parties acknowledge and agree that 

they may elect to enter into a GMP Contract Amendment that is based upon a fixed lump sum 
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price for completion of the Project Implementation Work in lieu of a Base Guaranteed 

Maximum Price, and that such GMP Contract Amendment shall include modifications to the 

terms and conditions specified herein necessary to effectuate payment for Project 

Implementation Work based upon the fixed lump sum price. 

(D) Consideration of Early Work Package Amendments in Negotiating the 
GMP Contract Amendment.  In the event that any Early Work Package Amendments have been 

executed prior to the date of the GMP Contract Amendment Date, it is the intent of the parties 

that in negotiating and executing the GMP Contract Amendment, the GMP Contract 

Amendment will take account of and supersede all of the terms and conditions of any Early 

Work Package Amendments, so that the entirety of the agreement between the parties is 

contained in a single GMP Contract Amendment that specifies all terms and conditions for the 
Project.  In negotiating the GMP Contract Amendment, the KRRC shall duly consider the 

proposal of the Project Company contained in the GMP Project Submittal relating to the 

incorporation of any Early Work Package Amendments into the GMP Contract Amendment.  

(E) Base Guaranteed Maximum Price Negotiating Principles.  Each party 

acknowledges that it intends to negotiate the Base Guaranteed Maximum Price taking into 
account the following: 

(1) Cost to Complete.  The reasonably estimated costs of completing the 

Project Implementation Work and achieving Milestone Substantial Completion by the 

Scheduled Milestone Substantial Completion Dates and Project Final Completion in 

accordance with the Contract Standards and the cost elements set forth in Appendix 2 

(Preliminary Services).  Considerations of risk shall be taken into account separately, 
pursuant to item (2) below.  Such costs shall be the basis of the items constituting the 

Schedule of Values. 

(2) Indeterminable Costs Associated with Risks Transferred to the Project 

Company.  An amount reasonably attributable to indeterminable costs that, considered 

individually and valued in the aggregate based on agreed-upon probability-of-

occurrence models adapted specifically to the Project, may be incurred by the Project 
Company should the risks assumed by the Project Company in performing the Project 

Implementation Work occur.  Such risks shall exclude the risk of Uncontrollable 

Circumstances, which have been retained by the KRRC hereunder, and for which the 

Project Company will receive additional compensation as well as schedule and 

performance relief under Article 14 (Uncontrollable Circumstances) should such risks 
occur.  The projected cost of any such risks assumed by the Project Company shall be 

the basis of establishing the Project Company Contingency, and such risks shall be 

identified in the risk register prepared as part of the Preliminary Services.  These 

include: 

(a) The risk of Subcontractor delay or non-performance; 

(b) The risk of having to correct Project Implementation Work that 
does not conform with the Contract Standards; 

(c) Changes in the scope or cost of Project Implementation Work that 

may occur as the design is advanced from the level set forth in the Project 

Technical Requirements to a fully complete level; 
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(d) The risk that inflation in the cost of commodities, materials, 

equipment, labor and services necessary for the completion of the Project 

Implementation Work will exceed the level assumed by the parties in 

establishing the Base Guaranteed Maximum Price under item (1) above; 

(e) The risk that it may be necessary to incur additional expenses in 
order to comply with the Project Technical Requirements and achieve Milestone 

Substantial Completion by the Scheduled Milestone Substantial Completion 

Dates; and 

(f) Any other risk specifically referred to herein as a risk to be borne 

by the Project Company in performing the Project Implementation Work. 

(F) Obligations of the Project Company Relating to the GMP Contract 
Amendment.  In connection with a potential GMP Contract Amendment, the Project Company 

shall be obligated (1) to make a complete bona fide GMP Project Submittal in accordance with 

this Section and Section 5.8 (GMP Project Submittal), and (2) to negotiate in good faith toward 

a GMP Contract Amendment based on the GMP Project Submittal, if and to the extent the 

KRRC elects pursuant to subsection (H) (No Obligation of the KRRC to Enter into a GMP 
Contract Amendment) of this Section to enter into and continue such negotiations.   

(G) Compensation for GMP Project Submittal and Finalization of GMP 

Contract Amendment.  The Preliminary Services include the preparation of a GMP Project 

Submittal in accordance with Section 2.9 (Preliminary Services Task #8 – GMP Project 

Submittal and Supporting Cost Estimates) of Appendix 2 (Preliminary Services) and for the 

refinement and finalization of the GMP Contract Amendment in accordance with this Section.  
Accordingly, the Project Company shall be entitled to receive the Preliminary Services Fee for 

the Preliminary Services performed in connection with the preparation of the GMP Project 

Submittal.  The Project Company shall not, however, be entitled to compensation for 

discussing, refining, negotiating and finalizing the GMP Contract Amendment. 

(H) No Obligation of the Parties to Enter into a GMP Contract Amendment.  

Notwithstanding the intent of the parties as expressed in subsection (B) (Negotiation and 
Execution of the GMP Contract Amendment) of this Section, neither the KRRC nor the Project 

Company has any obligation whatsoever to negotiate with the other party to enter into a GMP 

Contract Amendment.  The KRRC and the Project Company, each in its discretion, may elect 

not to commence or continue negotiations and not to enter into and execute a GMP Contract 

Amendment for any reason.  Except for payment of that portion of the Preliminary Services Fee 
that has been earned by the terms hereof but not yet paid by the KRRC, the Project Company 

acknowledges and agrees that no failure by the KRRC to negotiate or to enter into the GMP 

Contract Amendment shall entitle the Project Company to make any claim for damages or 

other compensation as a result of any such failure, and all such claims are hereby waived and 

released by the Project Company.  The Project Company acknowledges and agrees that neither 

the intent of the parties to negotiate and enter into the GMP Contract Amendment, nor the 
conduct or discontinuance of any such negotiations, shall be construed to limit or affect the 

KRRC’s right to terminate this Project Agreement for its convenience at any time as provided in 

Section 12.6 (KRRC Convenience Termination Rights). 

(I) Elective Continuance of the Project by the KRRC on Other Bases Using 

the Lead Design Subcontractor.  The KRRC, upon termination of this Project Agreement or 
upon any failure by the parties to execute a GMP Contract Amendment, may elect to require 

the Project Company to either: 
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(1) Continue to perform the Preliminary Services to advance the design of 

the Project, either partially or to the fully complete level (or, if applicable, cause its lead 

design Subcontractor acting as Engineer-of-Record to perform such services) pursuant 

to this Project Agreement, so that the Project may be procured and implemented on a 

design-bid-build basis or on another alternative delivery basis; or 

(2) Cause its lead design Subcontractor to make a bona fide proposal to 

perform all Design Professional Services to advance the design of the Project, either 

partially or to the fully complete level, and to enter into such services on terms and 

conditions substantially identical to the terms and conditions of this Project Agreement 

pertaining to the Design Professional Services element of the Preliminary Services and 

to negotiate in good faith to enter into a separate agreement with the KRRC to provide 
such services. 

(J) Elective Continuance of the Project by the KRRC with Other Contractors.  

The KRRC shall have the right at any time in its discretion to proceed to develop and 

implement the Project with other contractors and service providers.  The KRRC may exercise 

such right during the performance of the Preliminary Services, upon termination of this Project 
Agreement or upon any failure of the parties to execute a GMP Contract Amendment.  The 

KRRC shall have the further right in connection therewith, based on its ownership of the 

Preliminary Services Deliverable Material as provided in Section 4.8 (Deliverable Material), to 

use any Preliminary Services Deliverable Material in any manner it chooses to complete the 

Project Implementation Work; provided, however, that the Project Company shall only be liable 

for negligent errors or omissions in the Preliminary Services Deliverable Material in the event 
that the Project Company continues to perform, or causes its lead design Subcontractor to 

continue to perform, the Preliminary Services pursuant to this Project Agreement and advances 

the design of the Project to the fully complete level at the election of the KRRC in accordance 

with subsection (I)(1) (Elective Continuance of the Project by the KRRC on Other Bases Using 

the Lead Design Subcontractor) of this Section.  The Project Company acknowledges and 

agrees that such limitation will have no applicability if the parties enter into the GMP Contract 
Amendment and proceed with the Project Implementation Work on the design-build basis 

contemplated by this Project Agreement. 

(K) Project Company Representations in a GMP Contract Amendment.  In 

the event the parties execute a GMP Contract Amendment, the GMP Contract Amendment shall 

be deemed to constitute a representation by the Project Company that: 

(1) It has examined, carefully studied, and thoroughly understands the 

Contract Documents associated with the Project Implementation Work; 

(2) It has thoroughly reviewed and verified all information provided to or 

obtained by the Project Company through the performance of the Preliminary Services, 

including: 

(a) Reports of explorations and tests of subsurface conditions at or 
contiguous to the Project Site and all drawings of physical conditions in or 

relating to existing surface or subsurface structures at or contiguous to the 

Project Site which have been identified or made available by the KRRC; and 

(b) Reports as to Regulated Substances, if any, at the Project Site 

which have been identified or made available by the KRRC;  
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(3) It has become familiar with and is satisfied as to the general, local, and 

Project Site conditions that may affect cost, progress, and performance of the Project 

Implementation Work; 

(4) It is familiar with and is satisfied as to all Applicable Law (including the 

terms and conditions of all Governmental Approvals) that may affect cost, progress, and 
performance of the Project Implementation Work; 

(5) It is aware of the nature of the Related Projects and is satisfied that the 

Project Implementation Work can be performed in accordance with the requirements 

concerning the Related Projects, as set forth in the Contract Documents; 

(6) It has considered the information known to the Project Company, 

including information commonly known to designers and contractors doing business in 
the localities of the Project Site; information and observations obtained from visits to 

the Project Site; and the Project Site-related reports and drawings identified in the 

Contract Documents, with respect to the effect of such information, observations, and 

documents on: 

(a) The cost, progress, and performance of the Project 
Implementation Work; 

(b) The means, methods, techniques, sequences, and procedures of 

construction to be employed by the Project Company, including any specific 

means, methods, techniques, sequences, and procedures of construction, 

demolition and habitat restoration expressly required by the Contract 

Documents; and 

(c) Project Company’s health and safety precautions and programs; 

(7) Based on all of the foregoing and the performance of the Preliminary 

Services, the Project Site constitutes an acceptable and suitable site for the 

performance of the Project Implementation Work; 

(8) It does not consider that further examinations, investigations, 

explorations, tests, studies, or data are necessary for it to enter into the GMP Contract 
Amendment for the performance of the Project Implementation Work for the Base 

Guaranteed Maximum Price on or before the applicable Scheduled Milestone 

Substantial Completion Dates, and in accordance with the other terms and conditions 

of this Project Agreement; 

(9) The Project Technical Requirements are sufficient to enable the Project 
Company to determine the Base Guaranteed Maximum Price; and 

(10) Subject to the terms and conditions of this Project Agreement, the Project 

Implementation Work can be completed in accordance with the Contract Standards for 

the Base Guaranteed Maximum Price by the applicable Scheduled Milestone 

Substantial Completion Date. 

(L) Effect of GMP Contract Amendment.  The execution and delivery of the 
GMP Contract Amendment shall establish the Base Guaranteed Maximum Price, the Milestone 

Substantial Completion Dates, the Milestone Longstop Dates, and the other basic terms and 
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conditions of this Project Agreement which were not established at the Contract Date.  The 

parties expect, however, that not all of the Governmental Approvals required for the 

commencement of the Project Implementation Work will have been obtained by the GMP 

Contract Amendment Date.  Accordingly, the execution and delivery of the GMP  Contract 

Amendment shall not authorize the Project Company to commence Project Implementation 
Work, nor obligate the parties in any manner with respect to the Project Implementation Work 

until a Project Implementation Contract Amendment is executed. 

(M) Governmental Approvals Not Yet Obtained.  In negotiating and agreeing 

on a Base Guaranteed Maximum Price, the Milestone Substantial Completion Dates and the 

Milestone Longstop Dates, the parties intend to take into account the terms and conditions of 

the Governmental Approvals that have been obtained on or before the GMP Contract 
Amendment Date, and any draft terms and conditions that have been developed by the 

Governmental Body responsible for issuing any Governmental Approvals not yet obtained as of 

the GMP Contract Amendment Date.  The parties acknowledge and agree that the effect on the 

Base Guaranteed Maximum Price, the Milestone Substantial Completion Dates, the Milestone 

Longstop Dates and any other material term of this Project Agreement that may be materially 
affected by the final terms and conditions of any such Governmental Approvals shall be taken 

into account in the negotiation of the Project Implementation Contract Amendment. 

SECTION 5.10. GOVERNMENTAL APPROVALS COMPLETION PERIOD.   

(A) Obtaining All Remaining Governmental Approvals.  Promptly following 

the GMP Contract Amendment Date, the parties shall resume and continue to completion the 

performance of their respective obligations to obtain the Project Company-Managed 
Governmental Approvals and the KRRC-Managed Governmental Approvals.  The work of the 

Project Company in this regard shall constitute Preliminary Services, not Project 

Implementation Work, and the Project Company shall be compensated on such basis.  The 

parties shall cooperate and keep each other apprised of progress in meeting their respective 

obligations with respect to obtaining all required Governmental Approvals, and any potential 

cost or schedule impacts of proposed terms and conditions in Governmental Approval drafts.  
The period between the GMP Contract Amendment Date and the Project Implementation 

Contract Amendment Date shall constitute the “Governmental Approvals Completion 

Period”. 

(B) Effect of Final Terms and Conditions of Remaining Governmental 

Approvals.  When all Governmental Approvals required for the commencement of the Project 
Implementation Work have been obtained, the parties intend to negotiate and agree upon any 

amendments required to be made to this Project Agreement, as amended by the GMP Contract 

Amendment. 

(C) Estimated Project Implementation Contract Amendment Date.  As of the 

Contract Date, the Project Implementation Contract Amendment Date is estimated to occur in 

April 2021.  This estimate is for planning purposes only, as of the Contract Date. 

SECTION 5.11. PROJECT IMPLEMENTATION CONTRACT AMENDMENT. 

(A) Project Implementation Contract Amendment Generally.  The KRRC and 

the Project Company acknowledge and agree that each intends (without obligation) to negotiate 

and enter into a further Contract Amendment (the “Project Implementation Contract 

Amendment”) at the conclusion of the Governmental Approvals Completion Period.  The 
Project Implementation Contract Amendment is expected to be entered into for the purpose of 
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amending, if and to the extent required, the Base Guaranteed Maximum Price, Scheduled 

Milestone Substantial Completion Dates, Milestone Longstop Dates or any other provision of 

this Project Agreement that may be materially affected by (1) the terms and conditions of the 

KHSA-Managed Governmental Approvals as finally issued, (2) the length of the Governmental 

Approvals Completion Period, or (3) any other material fact or circumstance occurring during 
the Governmental Approvals Completion Period. 

(B) Project Implementation Contract Amendment Submittal.  The Project 

Company shall, in connection with any potential Project Implementation Contract Amendment 

and at the request of the KRRC, make a submittal to the KRRC with facts and analysis 

supporting its position with respect to any proposed term or condition for the Project 

Implementation Contract Amendment.  The submittal shall, as and to the extent applicable 
and appropriate, be consistent with the submittal requirements for the GMP Project Submittal, 

and the parties shall negotiate the Project Implementation Contract Amendment under the 

same principles and terms described in subsections (D), (E) and (F) of Section 5.9 (GMP 

Contract Amendment) as if written expressly to apply to a potential Project Implementation 

Contract Amendment.  In negotiating the Project Implementation Contract Amendment, the 
KRRC does not intend to agree to any modification of the Base Guaranteed Maximum Price, the 

Scheduled Milestone Substantial Completion Dates or the Milestone Longstop Dates, in the 

absence of any change in material facts or circumstance affecting the Project Implementation 

Work or occurring during the Governmental Approvals Completion Period. 

(C) Expected Conditions to the Execution of the Project Implementation 

Contract Amendment.  The KRRC does not expect to enter into a Project Implementation 
Contract Amendment unless, on or before the Project Implementation Contract Amendment 

Date: 

(1) Environmental Impact Report.  A final Environmental Impact 

Report has been prepared, issued and certified. 

(2) NEPA Compliance Document.  A final NEPA Compliance 

Document has been prepared with respect to the FERC License Surrender Order 
by FERC under the Natural Environmental Policy Act. 

(3) FERC License Orders.  The FERC License Orders have been 

issued and are in full force and effect. 

(4) PacifiCorp Property Transfer Agreement.  The PacifiCorp Property 

Transfer Agreement has been executed and is in full force and effect, and the 
KRRC owns fee title to the PacifiCorp Property. 

(5) Adjacent and Related Lands.  The KRRC has acquired easements 

or other interests in real property with respect to the Adjacent and Related 

Lands sufficient for the purposes of performing the Project Implementation 

Work. 

(6) KRRC-Managed Governmental Approvals.  The KRRC-Managed 
Governmental Approvals have been obtained, are in full force and effect, and 

provide all authority required under Applicable Law to commence, carry out and 

continue to completion the Project Implementation Work.  [Note: If any KRRC-

Managed Governmental Approvals have not been obtained or are not yet in 

full force and effect and the parties nonetheless elect to execute and 
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deliver the Project Implementation Contract Amendment, the parties shall 

negotiate in good faith, as part of the Project Implementation Contract 

Amendment, the allocation of risk for such outstanding KRRC-Managed 

Governmental Approvals in subsections 6.6(I) (Delays in the Issuance of 

KRRC-Managed Governmental Approvals) and 6.9(C) (Changes to Terms and 
Conditions of Governmental Approvals).] 

(7) Project Company-Managed Governmental Approvals.  All Project 

Company-Managed Governmental Approvals required to commence the Project 

Implementation Work have been obtained and are in full force and effect. 

(8) KHSA Indemnity.  The KHSA Indemnity has been executed and 

delivered or has been issued, and is in full force and effect. 

(9) County MOA’s.  The County MOA’s have been executed and 

delivered, and are in full force and effect. 

(10) Legal Proceedings.  There is no Legal Proceeding pending or 

threatened that seeks to enjoin the performance of the Project Implementation 

Work or in which an unfavorable decision, ruling or finding could reasonably be 
expected to have a material and adverse effect on the validity or enforceability of 

the FERC License Orders, the Governmental Approvals, the Funding 

Agreements, the EIR, the NEPA Compliance Document or any other action taken 

by any person required to commence and carry the performances of the Project 

Implementation Work. 

(11) Funding Assurances.  The KRRC and the Project Company have 
established a process for the Project Implementation Period, which assures the 

Project Company that the Funders are funding the KRRC in a manner consistent 

with the KRRC’s payment obligations to the Project Company pursuant to this 

Project Agreement.  

(D) No Obligation to Enter into Project Implementation Contract Amendment.  

Neither the KRRC nor the Project Company shall have any obligation to enter into a Project 
Implementation Contract Amendment, and the provisions of Section 5.9 (GMP Contract 

Amendment), subsections (G), (H), (I) and (J), relating to a potential GMP Contract Amendment, 

shall apply in full during the Governmental Approvals Completion Period as if written expressly 

to apply to a potential Project Implementation Contract Amendment. 

(E) Performance Bond and Payment Bond.  The Project Company shall 
provide the KRRC with either amended Early Work Package Bonds or a new Performance Bond 

and a new Payment Bond concurrently with the execution of the Project Implementation 

Contract Amendment, as required by and in accordance with Section 16.2 (Bonds). 
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ARTICLE 6 

 

PROJECT IMPLEMENTATION WORK 

SECTION 6.1. SCOPE OF THE PROJECT IMPLEMENTATION WORK. 

(A) Project Implementation Work Generally.  The Project Implementation 

Work shall commence on the Project Implementation Commencement Date and be performed 

in accordance with and subject to the terms and conditions of this Project Agreement. 

(B) Compensation for Project Implementation Work.  The Project Company 

shall be paid the Contract Price pursuant to Article 9 (Compensation) for the Project 
Implementation Work as its entitlement to payments of portions of the Contract Price arise 

thereafter.  The Contract Price shall be subject to the Guaranteed Maximum Price. 

(C) Elements of the Project Implementation Work.  In performing the Project 

Implementation Work (including any Project Implementation Work associated with any Early 

Work Package Amendment, as applicable) generally, the Project Company shall, in accordance 
with the Contract Standards:  

(1) Apply for, obtain and maintain the Project Company-Managed 

Governmental Approvals, and assist the KRRC in obtaining KRRC-Managed 

Governmental Approvals; 

(2) Complete the Design Professional Services; 

(3) Perform the Hatchery Work; 

(4) Perform the Pre-Reservoir Drawdown Work; 

(5) Perform the Reservoir Drawdown Work; 

(6) Perform the Dam Removal Work and the Initial Habitat Restoration 

Work; 

(7) Perform the Final Habitat Restoration Work; and 

(8) Achieve Milestone Substantial Completion by the applicable Scheduled 

Milestone Substantial Completion Date. 

SECTION 6.2. PROJECT IMPLEMENTATION WORK GENERALLY. 

(A) Sequencing and Staging of Project Implementation Work.  The Project 

Company shall not be limited in the sequencing or staging of the Project Implementation Work, 

except to the extent that the Contract Standards impose limitations.  The KRRC understands 
and acknowledges that the Project Company intends to complete the Project Implementation 

Work in stages, whereby particular segments of the Project Implementation Work will be 

designed and implemented prior to the completion of the design and implementation of the 

Project as a whole.  Although this Project Agreement does not require the Project Company to 

fully complete the entire design of the Project prior to proceeding with particular segments of 
the Project Implementation Work, the Project Company shall comply with all requirements of 

Applicable Law in performing the Project Implementation Work and shall further comply with 

the design submittal requirements set forth in subsection 6.7(D) (KRRC Review and Comment 

on Project Implementation Design Documents). 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Project Agreement 
Article 6 – Project Implementation Work 

 
 

64 
3313884.7 041851  DOC 

(B) Laydown Areas.  Laydown and staging areas for construction, demolition 

and habitat restoration materials and supplies required for the Project Implementation Work 

shall be located on the Project Site or at other locations approved by the KRRC, and shall be 

identified in the Project Technical Requirements. 

(C) Project Implementation Schedule and Reports.  The initial Project 
Implementation Schedule shall be prepared during performance of the Preliminary Services, 

and shall be negotiated and agreed upon by the parties as part of the GMP Contract 

Amendment and updated as part of the Project Implementation Contract Amendment.  

Throughout the Project Implementation Work, the Project Company shall further update and 

maintain the Project Implementation Work  Schedule in accordance with Appendix 5 (General 

Project Implementation Work Requirements).  The Project Company shall submit Monthly 
Progress Reports, which shall include updates to the Project Implementation Schedule, in 

accordance with the requirements set forth in Section 4.9 (Monthly Progress Reports) and 

Appendix 5 (General Project Implementation Work Requirements).  The Project Company 

acknowledges and agrees that it has a material obligation to provide the KRRC with, and to 

update, maintain and revise, the Project Implementation Schedule throughout the Project 
Implementation Period in accordance with the Contract Standards. 

(D) On-Site Meetings and Design and Project Implementation Work Review.  

During the Project Implementation Period, the Project Company, the KRRC and the Program 

Manager shall conduct regular progress and management meetings as set forth in Appendix 5 

(General Project Implementation Work Requirements).  Such meetings shall take place at the 

Project Site in a field office to be provided by the Project Company in accordance with 
Appendix 5 (General Project Implementation Work Requirements) or as otherwise directed by 

the KRRC.  The Monthly Progress Report shall be prepared by the Project Company and 

provided to the KRRC and the Program Manager at least five days prior to each monthly 

meeting. 

(E) Utilities.  The Project Company shall provide, make all arrangements 
necessary to secure the availability of, and construct all connections for, all Utilities necessary 

for the performance of the Project Implementation Work and shall be responsible for modifying 

all existing Utilities at the Project Site in order to support the Project Implementation Work, in 

the capacities required hereunder in accordance with the specific requirements that shall be 

set forth in the Project Technical Requirements. 

(F) Quality Assurance and Quality Control.  The Project Company shall have 
full responsibility for quality assurance and quality control for the Project Implementation 

Work, including compliance with the Project Implementation and Quality Management Plan.  

Without limiting any other requirement hereunder, the Project Company shall perform quality 

control inspection and testing services to ensure compliance with the Contract Standards.  

Sampling and testing of materials, laboratory inspection of materials and processes for quality 
control purposes shall be performed in compliance with the requirements set forth in 

subsection 6.16(C) (Project Company Tests). 

(G) Sales Tax.  The Project Company shall pay all sales, consumer, use, and 

similar taxes required by the law of the place where the Project Implementation Work is 

performed and such taxes shall constitute Project Implementation Work Costs.  Without 

limiting any of the foregoing, in the event the KRRC seeks to obtain any available exemption 
under Applicable Law from sales, consumer, use, and similar taxes for the Project, the Project 

Company will cooperate with the KRRC in seeking such an exemption, and will utilize (and 

cause its Subcontractors to utilize) any such exemption to the extent available in performance 

of the Project Implementation Work.  In such circumstances, the KRRC will provide the Project 

Company with an appropriate certification, letter or other reasonably required materials setting 
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forth any such exemption that is obtained by the KRRC for the Project.  Notwithstanding 

anything to the contrary in this Section, in the event the Project Company or the KRRC obtain 

an exemption from any sales, consumer, use, and similar taxes for the Project, any taxes for 

which such an exemption is available shall constitute Unallowable Costs. 

(H) Title and Risk of Loss.  Title to the structures, improvements, fixtures, 
machinery, equipment and materials constituting the Project shall pass to the KRRC upon 

incorporation in the Project or payment therefor by the KRRC, whichever first occurs, free and 

clear of all Encumbrances as provided in subsection (I) (Encumbrances) of this Section.  Except 

to the extent provided in subsection 6.18(E) (Payment for Restoration Work and Uninsured 

Costs), however, the Project Company shall bear all risk of loss concerning such structures, 

improvements, fixtures, machinery, equipment and materials until the applicable Milestone 
Substantial Completion Date, regardless of the extent to which the loss was insured or the 

availability of insurance proceeds.  The procedures set forth in Section 6.18 (Property Damage) 

shall be applicable in the event of any damage to, loss or the destruction of the Project 

Implementation Work at the Project Site.  Notwithstanding anything set forth in this Section or 

Section 6.18 (Property Damage), the Project Company shall bear all risk of loss concerning any 
structures, improvements, fixtures, machinery, equipment or materials required for the Project 

Implementation Work and stored at any location other than the Project Site, regardless of 

whether the KRRC has paid for any such structures, improvements, fixtures, machinery, 

equipment or materials. 

(I) Encumbrances.  The Project Company shall not directly or indirectly 

create or permit to be created or to remain, and shall promptly discharge or bond any 
Encumbrance or Lien (other than Permitted Encumbrances) arising in relation to the Project or 

the Project Implementation Work.  The Project Company’s Subcontracts with all materialmen, 

suppliers, and Subcontractors shall provide that the sole recourse for such materialmen, 

suppliers, and Subcontractors for non-payment shall be against the Payment Bond. 

(J) Notice of Default.  The Project Company shall provide to the KRRC, 
promptly following the receipt thereof, copies of any notice of default, breach or non-

compliance received under or in connection with any Governmental Approval, Subcontract, 

Security Instrument or other transaction agreement pertaining to the Contract Obligations. 

(K) Required Engineer-of-Record Certification.  Any notice, certification, 

report or application delivered by the Project Company to the KRRC in connection with the 

Project Implementation Work, or payment therefor, under this Article, Article 9 (Compensation) 
or any Appendix relating to the performance of the Project Implementation Work shall be 

accompanied by a signed certificate of the Engineer-of-Record affirming the accuracy thereof to 

the best of his or her knowledge.   

(L) Temporary Project Site Facilities.  The Project Company shall be 

responsible for ensuring that adequate temporary facilities are provided as necessary to enable 
all personnel, including all Subcontractor personnel, to perform their work and that provisions 

have been made for all Project Site facilities necessary for the Project Company to manage, 

inspect and supervise the Project Implementation Work, including all facilities and services the 

cost of which constitutes a General Conditions Cost. 

SECTION 6.3. PROJECT IMPLEMENTATION COMMENCEMENT DATE. 

(A) Project Implementation Commencement Date Generally.  Except with 
respect to Early Work Packages as provided in Section 5.7 (Early Work Packages), in no event 

shall the Project Company commence the Project Implementation Work prior to the “Project 

Implementation Commencement Date” established pursuant to this Section.  The Project 
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Implementation Commencement Date shall not occur prior to the satisfaction of the following 

“Project Implementation Commencement Date Conditions”, each of which must be and 

remain satisfied as of the Project Implementation Commencement Date: 

(1) The Project Implementation Contract Amendment Date shall have 

occurred; 

(2) All Governmental Approvals required to commence the Project 

Implementation Work have been issued and are in full force and effect; 

(3) The Project Company shall have certified that it has completed all pre-

Project Implementation Work requirements set forth in Appendix 5 (General Project 

Implementation Work Requirements) and shall have provided the KRRC with an 

updated Project Implementation Schedule in accordance with in Appendix 5 (General 
Project Implementation Work Requirements) and a final, approved (a) Maintenance of 

Facilities Operations Plan, (b) Health and Safety Plan, and (c) Security Plan; 

(4) The Project Company shall have satisfied all requirements of Applicable 

Law with respect to the commencement of Project Implementation Work and shall have 

obtained all Governmental Approvals (other than KRRC-Managed Governmental 
Approvals) required for the commencement of the Project Implementation Work and 

provided copies of such Governmental Approvals to the KRRC.  All such Governmental 

Approvals shall be in full force and effect; 

(5) The KRRC shall have provided the Project Company with certificates for 

all Required Insurance which is to be provided by the KRRC in accordance with Section 

13.1 (Insurance) and certified that all such policies are in full force and effect and in 
compliance with the requirements of Section 13.1 (Insurance) and Appendix 9 

(Insurance Requirements); 

(6) The KRRC shall have provided the Project Company with certificates for 

all Required Insurance which is to be provided by the KRRC in accordance with 

Section 13.1 (Insurance) and certified that all such policies are in full force and effect 
and in compliance with the requirements of Section 13.1 (Insurance) and Appendix 9 

(Insurance Requirements); 

(7) The Project Company shall have submitted the Document Submittal 

Procedures in accordance with the requirements of Appendix 7 (Project Implementation 

Work Review Procedures) and shall have complied with the design submittal 

requirements set forth in subsection 6.7(D) (KRRC Review and Comment on Project 
Implementation Design Documents) to the extent necessary to commence with the 

Project Implementation Work; and 

(8) The Project Company shall have held a work commencement conference 

with the KRRC and its representatives in accordance with Appendix 7 (Project 

Implementation Work Review Procedures). 

The foregoing requirements are in addition to any other preconditions to the commencement of 

Project Implementation Work established by the Contract Documents.   

(B) Establishment of the Project Implementation Commencement Date.  In 

no event shall the Project Implementation Commencement Date be established prior to the 

satisfaction by the Project Company and the KRRC of the Project Implementation 

Commencement Date Conditions.  The Project Company shall provide 10 days’ written notice to 
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the KRRC as to the satisfaction of its Project Implementation Commencement Date Conditions 

and the date it proposes to establish as the Project Implementation Commencement Date 

hereunder.  The KRRC shall issue a Notice to Proceed with Project Implementation Work on the 

Project Implementation Commencement Date proposed by the Project Company upon 

satisfaction of the Project Implementation Commencement Date Conditions.  In the event the 
KRRC determines that the Project Company has not satisfied the Project Implementation 

Commencement Date Conditions, notwithstanding the Project Company’s notice pursuant to 

this Section, the KRRC Contract Representative, by written notice to the Project Company 

delivered not later than three days prior to the Project Implementation Commencement Date 

proposed by the Project Company, shall notify the Project Company of the KRRC’s 

determination and state which conditions the Project Company has failed to satisfy.  The 
Project Company shall satisfy all such conditions prior to the establishment of the Project 

Implementation Commencement Date.  Without limiting any of the foregoing, the KRRC, in its 

discretion, may issue a limited Notice to Proceed with Project Implementation Work pending 

satisfaction by the Project Company of all Project Implementation Commencement Date 

Conditions and the specific terms and conditions under which the Project Company is 
authorized to proceed with Project Implementation Work shall be specified in such Notice to 

Proceed. 

(C) Effect of the Establishment of the Project Implementation 

Commencement Date.   Upon the issuance by the KRRC of the Notice to Proceed establishing 

the Project Implementation Commencement Date, the Project Company shall have the right 

and the obligation to proceed with the Project Implementation Work.  Absent the occurrence of 
Uncontrollable Circumstances as and to the extent provided in this Project Agreement, no delay 

in the establishment of the Project Implementation Commencement Date shall entitle the 

Project Company to any price, schedule or performance relief hereunder. 

SECTION 6.4. DIFFERING SITE CONDITIONS. 

(A) Preliminary Services Relating to Differing Site Conditions.  The Project 
Company shall review all available information, including the Geotechnical Data Report, and 

undertake all soils and other site conditions investigations required with respect to the Project 

Site during performance of the Preliminary Services as required pursuant to Appendix 2 

(Preliminary Services), and shall furnish the KRRC with the Existing Conditions Assessment 

Report as provided therein. 

(B) Commencing Subsurface Excavations.  Prior to commencing any 
trenching or excavations, the Project Company shall, taking into account the information in the 

Geotechnical Data Report and the Existing Conditions Assessment Report and in compliance 

with Good Dam Removal Practice, conduct further site investigations in accordance with 

Appendix 5 (General Project Implementation Work Requirements), including exploratory 

excavations and further borings, to confirm the location and type of underground structures 
that could be damaged as a result of the excavations or impede performance of the Project 

Implementation Work.  Such underground structures include all sewer, water, gas, and other 

piping, and manholes, chambers, electrical conduits, wires, tunnels, foundations, 

substructures and other existing subsurface work located within or adjacent to the Project Site.  

The Project Company shall carefully sustain in their places and support, or if necessary 

relocate, all underground and surface structures located within or adjacent to the Project Site 
and as required by the party owning or controlling such structure.  The Project Company shall 

communicate with any Utilities listed on the Project Technical Requirements, call for locations 

and subsequently visit the Project Site with a qualified representative of each such Utility.  

Existing surface facilities which are temporarily removed to facilitate installation of the Project 

Implementation Work shall be replaced and restored to their original condition.  The Project 
Company shall notify the KRRC seven days in advance of any work that might impact utilities 
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of business or residents in the area surrounding the Project Site so that the KRRC can notify 

such businesses or residents of such work. 

(C) Discovery of Differing Site Conditions.  Upon discovering a Differing Site 

Condition and before the condition is further disturbed, the Project Company shall 

immediately, after taking appropriate measures to secure the affected Project Implementation 
Work: (1) stop work in and secure the affected area; and (2) notify the KRRC Contract 

Representative of the alleged Differing Site Condition in accordance with this Section.  The 

Project Company’s initial notice to the KRRC Contract Representative shall be issued by 

telephone or in person and followed thereafter by written notice provided in accordance with 

Section 14.2 (Uncontrollable Circumstance Claim Procedures).  The written notice shall 

describe the specific differing conditions encountered, a brief description of why the condition 
encountered is considered a Differing Site Condition and the measures taken to deal with the 

differing conditions.  To the extent the existence of a Differing Site Condition causes or is 

reasonably expected to cause an increase in the cost or time required for performance of the 

Project Implementation Work, the Project Company shall be entitled to a Change Order as and 

to the extent provided in subsection (D) (Relief for Differing Site Conditions) of this Section.  
Notwithstanding anything set forth in subsection (D) (Relief for Differing Site Conditions) of this 

Section or in Article 14 (Uncontrollable Circumstances), no Uncontrollable Circumstance relief 

shall be allowed for any alleged Differing Site Condition unless the Project Company provides 

the KRRC with notice in accordance with this Section. 

(D) Relief for Differing Site Conditions.  If the Project Company establishes 

that the actual conditions encountered during Project Implementation Work meet the criteria 
for a Differing Site Condition then the Project Company shall be entitled to Uncontrollable 

Circumstance relief as and to the extent provided in Section 14.1 (Uncontrollable 

Circumstances Generally). 

SECTION 6.5. REGULATED SITE CONDITIONS. 

(A) Project Company Responsibilities and Indemnity.  In performing the 
Project Implementation Work, the Project Company shall exercise due care, in light of all 

relevant facts and circumstances, to avoid exacerbating any Regulated Site Condition after the 

location and existence of such Regulated Site Condition has been disclosed to the Project 

Company or becomes actually known by the Project Company through physical observation.  

Notwithstanding anything to the contrary in this Section, the Project Company shall bear full 

responsibility for the handling, treatment, storage, removal, remediation, avoidance, or other 
appropriate action (if any), with respect to:  

(1) Any Regulated Substance present at, on, in or under, or migrating or 

emanating to or from the Project Site, that were generated by or brought or caused to be 

brought on the Project Site by any act or omission of the Project Company or any 

Subcontractor; and  

(2) The creation of any Regulated Site Condition due to Project Company 

Fault, or the exacerbation of any Regulated Site Condition due to Project Company 

Fault once the location and existence of such Regulated Site Condition becomes 

actually known to the Project Company.  

All remediation costs resulting from Regulated Substances or Regulated Site Conditions for 

which the Project Company bears responsibility pursuant to this Section shall constitute 
Unallowable Costs borne solely by the Project Company.  The Project Company shall indemnify, 

defend and hold harmless the Project Company Indemnitees in accordance with and to the 

extent provided in Article 15 (Indemnification) from and against all Loss-and-Expense resulting 
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from Regulated Substances or Regulated Site Conditions for which the Project Company bears 

responsibility pursuant to this Section. 

(B) Known Regulated Site Conditions.  The Project Company acknowledges 

that the Known Regulated Site Conditions, and all cost, schedule and performance impacts 

relating to the Project Company’s responsibility to handle, remediate and otherwise deal with 
such Known Regulated Site Conditions in compliance with Applicable Law, have been fully 

taken into account in entering into this Project Agreement and in establishing the Project 

Implementation Schedule, the Scheduled Milestone Substantial Completion Dates, the Base 

Guaranteed Maximum Price, and all of the terms and conditions of this Project Agreement.  

Accordingly, Known Regulated Site Conditions and any requirements to handle, remediate and 

otherwise deal with Known Regulated Site Conditions shall not constitute an Uncontrollable 
Circumstance. 

(C) Unknown Regulated Site Conditions.  If the Project Company encounters 

any Unknown Regulated Site Conditions at the Project Site, it shall stop work immediately in 

the affected part of the Project Implementation Work to the extent required to avoid any safety 

or health hazard or comply with Applicable Law until it has taken such action as is necessary, 
in accordance with Applicable Law, to protect the interests of any affected party.  The Project 

Company shall, immediately upon encountering any Unknown Regulated Site Condition at the 

Project Site, notify the KRRC and, if required by Applicable Law, all Governmental Bodies with 

jurisdiction over the Project or Project Site. 

(D) Remediation of Unknown Regulated Site Conditions.  The Project 

Company shall take, or cause a Subcontractor to take, subject to subsections (E) (Relief for 
Unknown Regulated Site Conditions) and (F) (Articles of Historic or Scientific Value) of this 

Section, all necessary measures required to ensure that Unknown Regulated Site Conditions 

are remediated, rendered harmless or otherwise handled in accordance with Applicable Law.  

The Project Company shall, prior to proceeding with any such work: (1) obtain all 

environmental site assessments of the affected property and submit copies of such 
assessments to the KRRC for its approval; (2) develop remediation plans for the Unknown 

Regulated Site Condition, subject to the KRRC’s approval; and (3) obtain all applicable 

Governmental Approvals to implement such plans.  During the period of any investigation and 

remediation efforts, the Project Company shall take all necessary measures to isolate and 

contain such Unknown Regulated Site Condition from the unaffected parts of the Project 

Implementation Work, and shall continue the Project Implementation Work to the maximum 
extent possible on unaffected parts of the Project Implementation Work. 

(E) Relief for Unknown Regulated Site Conditions.  Except for those 

Regulated Site Conditions (1) identified in subsection (A) (Project Company Responsibilities and 

Indemnity) of this Section and without limiting the Project Company’s obligations under 

subsection (D) (Remediation of Unknown Regulated Site Conditions) of this Section, and (2) 
constituting Known Regulated Site Conditions, if the Project Company establishes that the 

actual conditions encountered during Project Implementation Work meet the criteria for 

Unknown Regulated Site Conditions and materially and directly impact the Project Company’s 

cost or time of performance, then the Project Company shall be entitled to Uncontrollable 

Circumstance relief as and to the extent provided in Article 14 (Uncontrollable Circumstances). 

(F) Articles of Historic or Scientific Value.  All articles of historical, 
archaeological, religious, scientific or similar value, including coins, fossils and articles of 

antiquity, which are known to exist at the Project Site as of the Project Implementation 

Contract Amendment Date or which may be uncovered by the Project Company during the 

progress of the Project Implementation Work shall become the KRRC’s property.  Such findings 
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shall be reported immediately to the KRRC, who will determine in consultation with the Project 

Company, the method of removal, where necessary, and the final disposition thereof. 

(G) Generator Liability.  Nothing contained herein is intended to identify the 

Project Company as the generator of any pre-existing Hazardous Material.  Except with respect 

to those Hazardous Materials identified in subsection (A) (Project Company Responsibilities and 
Indemnity) of this Section as to which the Project Company bears responsibility, the KRRC 

shall execute, as generator, Hazardous Materials manifests required in order for the Project 

Company to fulfill its obligations under this Section, as and to the extent required under 

Applicable Law. 

SECTION 6.6. PERMITTING RESPONSIBILITIES AND SCHEDULE. 

(A) Preliminary Services Relating to Permitting.  Appendix 3 (Governmental 
Approvals) sets forth, as of the Contract Date, the Governmental Approvals expected to be 

required for the performance of the Project Implementation Work, and the division of 

responsibility between the parties for managing the application process and obtaining each 

such Governmental Approvals.  During the performance of the Preliminary Services, the Project 

Company shall review and confirm all Governmental Approvals that are required for the Project 
Implementation Work, identifying the permit name, issuing agency and permittee or approval 

holder.  The Preliminary Services Fee is the only compensation payable for such services.  

Based on such services and negotiation between the parties, any necessary revisions to 

Appendix 3 (Governmental Approvals) shall be made on the GMP Contract Amendment Date, 

and updated as part of the Project Implementation Contract Amendment.   

(B) Project Company Governmental Approvals Responsibility Generally.  The 
Project Company shall obtain and maintain all Governmental Approvals necessary to 

commence, continue and complete the Project Implementation Work and achieve Milestone 

Substantial Completion, other than the KRRC-Managed Governmental Approvals.  The Project 

Schedule sets forth the dates on which all such Governmental Approvals are expected to be 

applied for and obtained during the Preliminary Services Period.  The Project Company shall 
use all reasonable efforts to adhere to such schedule and in any event to obtain, and assist the 

KRRC in obtaining, all Governmental Approvals required to commence the Project 

Implementation Work as soon as practicable.  The Project Company-Managed Governmental 

Approvals expected to be required as of the Contract Date are set forth in Table 1 of Appendix 3 

(Governmental Approvals).  In connection therewith, the Project Company shall: 

(1) Prepare and complete all required filings, applications and reports; 

(2) Develop and furnish all necessary data, information, plans, 

documentation and supporting material; 

(3) Familiarize itself with all applicable terms and conditions;  

(4) Attend all required meetings and hearings; 

(5) Cooperate with and assist the KRRC in carrying out any of the KRRC’s 
responsibilities hereunder with respect to the KRRC-Managed Governmental Approvals 

as and to the extent provided in subsection (E) (Project Company Responsibilities in 

Connection with KRRC-Managed Governmental Approvals) of this Section; 

(6) Pay all required permit and filing fees;  
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(7) Perform all activities that are the responsibility of the Project Company 

as set forth in Appendix 3 (Governmental Approvals); 

(8) Take all other action necessary, as soon as practicable in the 

performance of the Preliminary Services and Project Implementation Work to, as 

applicable, obtain, maintain, renew and extend all Governmental Approvals other than 
KRRC-Managed Governmental Approvals; and 

(9) Comply with the terms and conditions of all Governmental Approvals. 

The Project Company shall be responsible for identifying, obtaining and maintaining any 

Governmental Approvals required for the performance of the Project Implementation Work that 

are not KRRC-Managed Governmental Approvals, whether or not the Governmental Approval is 

listed in Table 1 of Appendix 3 (Governmental Approvals). 

(C) Application Process.  The KRRC shall be notified by the Project Company 

prior to any application, data submittal, or other communication by the Project Company with 

any Governmental Body regarding Governmental Approvals.  The Project Company shall not 

knowingly take any action in any application, data submittal or other communication with any 

Governmental Body regarding Governmental Approvals or the terms and conditions thereof 
that would impose any unreasonable cost or unreasonable burden on the KRRC or that would 

materially contravene any KRRC policies with respect to the matters contained therein.  The 

KRRC reserves the right, after reasonable notification and consultation with the Project 

Company, to modify, alter, amend, delete or supplement any information supplied, or term or 

condition proposed, by the Project Company which would have the effect described in the 

preceding sentence.  The final terms and conditions of any Governmental Approval shall be 
subject to the KRRC’s approval, which approval shall not be unreasonably withheld or delayed.  

The Project Company shall deliver to the KRRC, promptly after the Project Company’s receipt, a 

copy of each Governmental Approval, and shall provide a listing of the status of all 

Governmental Approvals in its Monthly Progress Report. 

(D) KRRC Responsibilities in Connection with Governmental Approvals.  The 
KRRC shall: 

(1) Be responsible for applying for and obtaining the KRRC-Managed 

Governmental Approvals, subject to the Project Company’s obligations under 

subsection (E) (Project Company Responsibilities in Connection with KRRC-Managed 

Governmental Approvals) of this Section; 

(2) Perform all activities that are the responsibility of the KRRC as set forth 
in Appendix 3 (Governmental Approvals); 

(3) Cooperate with and, upon the reasonable request of the Project 

Company, provide reasonable assistance to the Project Company in obtaining from 

Governmental Bodies the Project Company-Managed Governmental Approvals 

(including any modifications, renewals and extensions of existing Project Company-
Managed Governmental Approvals from Governmental Bodies); 

(4) Where necessary to obtain, renew, replace, extend the validity of, or 

arrange necessary amendments to any Governmental Approval and within a reasonable 

period of time after being requested to do so by the Project Company: 

(a) Execute Governmental Approval applications and related 

documents, either in its own name or jointly with the Project Company, as and 
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to the extent required under Applicable Law or the administrative practices of 

the applicable Governmental Body; 

(b) Provide for attendance by appropriate KRRC staff at public 

hearings and meetings of applicable Governmental Bodies; and 

(c) Provide the Project Company with existing relevant data and 
documents that are within the KRRC’s custody or control or are reasonably 

obtainable by the KRRC and which are reasonably required for such purpose. 

To the extent Applicable Law or the administrative practice of the applicable Governmental 

Body requires that Governmental Approvals that are required to be obtained by the Project 

Company pursuant to this Section be applied for or issued in the KRRC’s name or that the 

KRRC directly coordinate with such Governmental Bodies, the Project Company shall provide 
all necessary support and efforts to apply for and obtain such Governmental Approvals, 

including preparing all application and related documents for execution by the KRRC.  The 

KRRC’s obligation to assist and cooperate pursuant to this Section shall be subject to the 

Project Company’s obligations under this Section and shall not require the KRRC to: 

(1) Staff the Project Company’s permitting or development efforts, to 
undertake any new studies or investigations with respect to the Project, or to 

affirmatively seek to obtain the issuance of the Governmental Approvals required to be 

obtained by the Project Company hereunder; 

(2) Take a position which it believes to be inconsistent with the Contract 

Documents, the Contract Standards, or KRRC policy (except policies that are 

incompatible with the contracting methodology associated with this Project Agreement 
or are inconsistent with the express obligations of the KRRC hereunder); or 

(3) Refrain from concurring with a position taken by a Governmental Body if 

the KRRC believes that position to be correct. 

(E) Project Company Responsibilities in Connection with KRRC-Managed 

Governmental Approvals.  In connection with the KRRC-Managed Governmental Approvals, the 
Project Company shall cooperate with and assist the KRRC in carrying out any of the KRRC’s 

responsibilities hereunder with respect to the KRRC-Managed Governmental Approvals, 

including: 

(1) Assisting the KRRC in preparing and completing all required filings, 

applications and reports; 

(2) Developing and furnishing all necessary data, information, plans, 
documentation and supporting material; 

(3) Familiarizing itself with all applicable terms and conditions;  

(4) Attending all required meetings and hearings; 

(5) Taking all other actions reasonably necessary in accordance with Good 

Dam Removal Practice to assist the KRRC in obtaining, maintaining, renewing, and 
extending all KRRC-Managed Governmental Approvals; and 

(6) As provided in subsection 4.6(C) (Fines, Penalties, Indemnification and 

Remediation), comply with the KRRC-Managed Governmental Approvals, all other 
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Governmental Approvals and all Applicable Laws, and indemnify, defend and hold 

harmless the Project Company Indemnitees from and against all Loss-and-Expense 

resulting from any failure of compliance. 

(F) Delays in the Issuance of Project Company-Managed Governmental 

Approvals in General.  Except as provided in subsection (G) (Allowable Relief in Connection 
with Delays in the Issuance of Project Company-Managed Governmental Approvals) of this 

Section, to the extent any Project Company-Managed Governmental Approval has not been 

obtained as of the Project Implementation Contract Amendment Date because it was not 

required in order to commence the Project Implementation Work, the Project Company shall 

bear the risk of any delays in obtaining such remaining Governmental Approvals and of 

complying with any of the terms and conditions contained in such Governmental Approvals, 
irrespective of the cause of any such delay or of the imposition of any such term or condition.  

No such delay or term or condition shall constitute an Uncontrollable Circumstance, or entitle 

the Project Company to any price, schedule or performance relief hereunder. 

(G) Allowable Relief in Connection with Delays in the Issuance of Project 

Company-Managed Governmental Approvals.  To the extent any Project Company-Managed 
Governmental Approval cannot be obtained as of the Project Implementation Contract 

Amendment Date but must be obtained after the Project Implementation Contract Amendment 

Date in order to complete the Project Implementation Work, the Project Company may claim 

Uncontrollable Circumstance relief if the following requirements are met: 

(1) the Project Company, in a manner consistent with the overall 

Project Schedule, has submitted all applications, data, studies, reports, 
responses and other information required under Applicable Law and the adopted 

administrative practice of the Governmental Body; 

(2) the Project Company has consistently maintained a fully 

responsive, engaged and respectful professional relationship with the staff and 

management of the Governmental Body in a manner that, while not expressly 
required under Applicable Law, is generally recognized among regular 

practitioners in the permitting field to facilitate the securing of similar approvals 

in a timely manner in light of the discretion accorded Governmental Bodies 

under administrative law; 

(3) the Governmental Body issuing the Project Company-Managed 

Governmental Approval, fails to issue such Project Company-Managed 
Governmental Approval by the date assumed in the Project Schedule; 

(4) the delay in the issuance of the Project-Company Governmental 

Approval by the Governmental Body causes an undue delay on the Project 

Schedule; 

(5) the Project Company demonstrates that it has complied with the 
requirements of this Project Agreement and has in all respects used its 

commercially reasonable efforts to obtain the Project Company-Managed 

Governmental Approval in a timely manner and consistent with the Project 

Schedule; and 

(6) the Project Company satisfies all requirements and makes all 

demonstrations specified in Article 14 (Uncontrollable Circumstances). 
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(H) Allowable Relief in Connection with Changes in Terms and Conditions.   

Section 6.9(C) (Changes to Terms and Conditions of Governmental Approvals) addresses 

allowable relief in connection with changes to the terms and conditions of Governmental 

Approvals issued after the Project Implementation Contract Amendment Date. 

(I) Delays in the Issuance of KRRC-Managed Governmental Approvals.  The 
parties acknowledge and agree that all KRRC-Managed Governmental Approvals must be 

obtained and in full force and effect on or prior to, and as a condition to the occurrence of, the 

Project Implementation Contract Amendment Date.  Accordingly, delays in the issuance of any 

KRRC-Managed Governmental Approval shall operate to delay the occurrence of the Project 

Implementation Contract Amendment Date but, once the Project Implementation Contract 

Amendment Date occurs, shall not constitute an Uncontrollable Circumstance, operate to 
provide the Project Company any schedule relief, or be the basis of any extension of the 

Scheduled Milestone Substantial Completion Dates or the Milestone Longstop Dates.  [Note: 

See note in subsection 5.11(C)(6), regarding the establishment of the Project 

Implementation Contract Amendment where not all KRRC-Managed Governmental 

Approvals have been obtained.]  

SECTION 6.7. FINAL DESIGN RESPONSIBILITIES AND RISK ASSUMPTION.  

(A) Performance of the Design Work.  Following the issuance of the Notice to 

Proceed with the Project Implementation Work pursuant to Section 6.3 (Project Implementation 

Commencement Date), the Project Company agrees to undertake, perform, and complete the 

designs and plans for the Project in accordance with the Contract Standards and to prepare all 

Project Implementation Design Documents necessary or appropriate to carry out and complete 
the Project Implementation Work.  All Project Company working design documents and final 

Project Implementation Design Documents shall comply with the Project Technical 

Requirements and shall ensure that the Project Implementation Work is performed to a 

standard of quality, integrity, durability and reliability which is equal to or better than the 

standard established by the Project Technical Requirements.  The Project Company shall be 
responsible for the professional quality, technical accuracy, timely completion and coordination 

of all Project Implementation Design Documents and shall, without additional compensation, 

correct or revise any negligent errors, omissions or other deficiencies in the Project Technical 

Requirements or the Project Implementation Design Documents. 

(B) Sole Design Responsibility and Liability; Exception for Hatchery Work 

and City of Yreka Waterline Work.  The Project Company shall have the sole and exclusive 
responsibility and liability for the design of the Project and the execution and completion of the 

Project Implementation Work hereunder in accordance with the Contract Standards, 

notwithstanding (1) the fact that the RFP included certain design criteria, technical 

requirements and performance standards for the Project Implementation Work, and (2) the 

KRRC’s role in defining the nature and extent of the Preliminary Services, reviewing and 
commenting on the Preliminary Services Deliverable Material, and negotiating and agreeing 

upon the GMP Contract Amendment and the Project Implementation Contract Amendment.  

Without limiting the Project Company’s right to claim relief in the event of Uncontrollable 

Circumstances as and to the extent provided in this Project Agreement, all risks relating to the 

design of the Project and the execution and completion of the Project Implementation Work, 

including all risks of design defects, constructability, demolition and removal, and habitat 
restoration, have been transferred to the Project Company under this Project Agreement.  The 

provisions set forth in this subsection are subject to subsection (C) (Design Responsibility and 

Liability for Hatchery Work and City of Yreka Waterline Work Retained by the KRRC) of this 

Section relating to the design of the Hatchery Work and the City of Yreka Waterline Work. 
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(C) Design Responsibility and Liability for Hatchery Work and City of Yreka 

Waterline Work Retained by the KRRC.  The KRRC has furnished the Hatchery Work Complete 

Plans, Drawings and Specifications and the City of Yreka Waterline Work Complete Plans, 

Drawings and Specifications as part of this Project Agreement.  The obligation of the Project 

Company to perform the Hatchery Work element and the City of Yreka Waterline Work element 
of the Project Implementation Work shall be limited to construction and construction-related 

services, which shall be performed based on the Hatchery Work Complete Plans, Drawings and 

Specifications and the City of Yreka Waterline Work Complete Plans, Drawings and 

Specifications furnished by the KRRC.  The Project Company shall have no responsibility or 

liability with respect to the design of the Hatchery Work or the City of Yreka Waterline Work, 

and the risks and responsibility relating to the design of the Hatchery Work and the City of 
Yreka Waterline Work shall be borne by the KRRC.  

(D) KRRC Review and Comment on Project Implementation Design 

Documents.  The Project Company shall provide the KRRC with the Document Submittal 

Procedures in accordance with the specific requirements set forth in Appendix 7 (Project 

Implementation Work Review Procedures).  The KRRC shall have the right to review and 
comment on all Project Implementation Design Documents within the time frames specified in 

Appendix 7 (Project Implementation Work Review Procedures) in order to confirm the 

compliance and consistency of the Project Implementation Design Documents with the 

Contract Documents.  In no event shall the Project Company proceed with the Project 

Implementation Work of any particular segment of the Project Implementation Work without 

first complying with the requirements of the Document Submittal Procedures and Appendix 7 
(Project Implementation Work Review Procedures).  The Project Company shall give due 

consideration and provide written responses, in the time and manner provided in Appendix 7 

(Project Implementation Work Review Procedures), to any comments delivered by the KRRC or 

its representatives as to the Project Company’s design submittals.  Neither compliance by the 

Project Company with the Project Technical Requirements, nor review and comment by the 
KRRC or the Program Manager on the Project Company’s Preliminary Services Design 

Documents or Project Implementation Design Documents, nor any failure by the KRRC or the 

Program Manager to comment on any design submittals shall in any way relieve the Project 

Company of full responsibility for the design and completion of the Project Implementation 

Work in accordance with the Contract Standards.  The parties acknowledge and agree that the 

review and comment rights of the KRRC under this Section are intended for the informational 
purposes of the KRRC and for the KRRC to determine whether the Project Implementation 

Design Documents comply with the Project Technical Requirements.  Without limiting the 

KRRC’s review and comment rights under this Section, the KRRC’s approval of any Project 

Implementation Work Design Document shall not be required in order for the Project Company 

to proceed with the performance of the Project Implementation Work. 

(E) Documents at the Project Site.  The Project Company shall maintain at 

the Project Site in a location approved by the KRRC all Project Implementation Design 

Documents, including a complete set of record Drawings, in accordance with the Contract 

Standards.  These documents shall be available to the KRRC for reference, copying and use, 

and a complete set thereof shall be delivered to the KRRC upon completion of the Project 

Implementation Work. 

SECTION 6.8. CHANGES TO THE PROJECT TECHNICAL REQUIREMENTS AT 

PROJECT COMPANY REQUEST. 

(A) KRRC Consent Required.  The Project Company acknowledges the 

KRRC’s material interest in each provision of the Project Technical Requirements, and agrees 

that, subject to Section 6.9 (Other Changes to the Project Technical Requirements), no material 
change to the Project Technical Requirements shall be made after the Project Implementation 
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Contract Amendment Date except with the consent of the KRRC, which may be withheld or 

conditioned in its discretion after a good faith review is made of such proposed change; 

provided, however, that the KRRC shall provide a written explanation in reasonable detail to 

the Project Company as to its reasoning for declining to make any such change.  Any change 

accepted by the KRRC, together with all related approved terms and conditions, shall be set 
forth in a Contract Administration Memorandum, a Contract Amendment or a Change Order, 

as applicable.  

(B) Notice and Information as to Proposed Change.  The Project Company 

shall give the KRRC written notice of, and reasonable opportunity to review and approve, any 

Project Technical Requirements Change proposed to be made at the Project Company’s request.  

The notice shall contain sufficient information for the KRRC to determine that the proposed 
Project Technical Requirements Change:  

(1) Does not diminish the capacity of the Project Implementation Work to be 

performed so as to meet the Contract Standards; 

(2) Does not impair the quality, integrity, durability and reliability of the 

Project Implementation Work; 

(3) Is reasonably necessary or is advantageous for the Project Company to 

fulfill its obligations under this Project Agreement; and 

(4) Is feasible. 

SECTION 6.9. OTHER CHANGES TO THE PROJECT TECHNICAL 

REQUIREMENTS. 

(A) Changes Made Due to Uncontrollable Circumstances.  Upon the 
occurrence of an Uncontrollable Circumstance after the Project Implementation Contract 

Amendment Date, the Project Company shall promptly proceed, subject to the terms, 

conditions and procedures set forth in Article 14 (Uncontrollable Circumstances) and subject to 

the KRRC’s approval, to make or cause to be made all Project Technical Requirements Changes 

reasonably necessary to address the Uncontrollable Circumstance.  The Project Company shall 
consult with the KRRC concerning possible means of addressing and mitigating the effect of 

any Uncontrollable Circumstance.  The parties shall use all reasonable efforts to address 

Project Technical Requirements Changes required due to Uncontrollable Circumstances in a 

manner that will not impact the critical path of planned Project Implementation Work 

associated with any construction or demolition milestone in the Project Implementation 

Schedule.  The Project Company shall be entitled to schedule and price relief resulting from 
any such Project Technical Requirements Change to the extent provided in Article 14 

(Uncontrollable Circumstances).  Without limiting the right of the KRRC to issue a Unilateral 

Change Directive under Section 6.10 (Unilateral Change Directives), any Project Technical 

Requirements Change made on account of Uncontrollable Circumstances, and any related 

change in the terms and conditions of the Contract Documents shall be set forth in a Change 
Order. 

(B) Changes Required by a Change in Law Governmental Bodies.  The 

parties recognize that a Change in Law after the Project Implementation Contract Amendment 

Date may require a Project Technical Requirements Change.  In the event of the imposition of 

any such additional terms and conditions imposed through a Change in Law, the Project 

Company shall promptly proceed, subject to the KRRC’s approval, to make or cause to be made 
all Project Technical Requirements Changes reasonably necessary to comply with such 

additional terms and conditions.  The Project Company shall be entitled to schedule and price 
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relief resulting from any such Project Technical Requirements Change, to the extent provided 

in Article 14 (Uncontrollable Circumstances).  Without limiting the right of the KRRC to issue a 

Unilateral Change Directive under Section 6.10 (Unilateral Change Directives), any such 

Project Technical Requirements Change and any related change in the terms and conditions of 

the Contract Documents shall be set forth in a Change Order. 

(C) Changes to Terms and Conditions of Governmental Approvals.  As 

provided in Section 5.11 (Project Implementation Contract Amendment), the Project 

Implementation Contract Amendment will not be entered into until all Governmental Approvals 

necessary to commence, carry out and complete the Project Implementation Work have been 

issued and are in full force and effect.  Accordingly, the terms and conditions of all such 

Governmental Approvals will have been established in final form, not subject to change, on or 
before the Project Implementation Contract Amendment Date.  The parties acknowledge that 

certain Project Company-Managed Governmental Approvals, not required to commence the 

Project Implementation Work, will need to be obtained subsequent to the Project 

Implementation Contract Amendment Date in order to carry out and complete the Project 

Implementation Work once commenced.  The risk of any material changes to the Project 
Technical Requirements that may be required to be made by any such Project Company-

Managed Governmental Approvals and the imposition of any unanticipated terms and 

conditions that require any such changes shall constitute an Uncontrollable Circumstance only 

if and to the extent the following requirements are met: 

(1) the Project Company satisfies all requirements and makes all 

demonstrations specified in Article 14 (Uncontrollable Circumstances); 

(2) the Project Company demonstrates that it has complied with the 

requirements of this Project Agreement and has in all respects used its 

commercially reasonable efforts to obtain the Governmental Approval with terms 

and conditions that would not require material changes to the  Project Technical 

Requirements; 

(3) the Project Company has submitted all applications, data, 

studies, reports, responses and other information required under Applicable Law 

and the adopted administrative practice of the Governmental Body in order to 

obtain the Governmental Approval with terms and conditions that would not 

require material changes to the Project Technical Requirements; and 

(4) the Project Company has consistently maintained a fully 
responsive, engaged and respectful professional relationship with the staff and 

management of the Governmental Body in a manner that, while not expressly 

required under Applicable Law, is generally recognized among regular 

practitioners in the permitting field as necessary on a practical level to secure 

similar approvals in a timely manner in light of the discretion accorded 
Governmental Bodies under administrative law.  

(D) Changes Required by the KRRC.  The KRRC shall have the right to 

require the Project Company to make Project Technical Requirements Changes at any time 

prior to Project Final Completion in its discretion for any reason whatsoever, whether and 

however the exercise of such rights affects this Project Agreement so long as the Project 

Company’s rights are protected as provided in this Section.  The Project Company shall be 
entitled to a Change Order providing appropriate price, schedule, performance and other relief 

in the event of a Project Technical Requirements Change made at the direction of the KRRC 

under this Section; provided, however, that the Project Company shall not be entitled to any 

such price, schedule, performance or other relief to the extent that any such Project Technical 
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Requirements Change is required due to Project Company Fault.  The KRRC shall have no 

obligation to make any Project Technical Requirements Change on account of its rights under 

this Section. 

SECTION 6.10. UNILATERAL CHANGE DIRECTIVES. 

(A) KRRC Right to Issue.  The parties intend to negotiate the terms of any 
Change Order providing for a Project Technical Requirements Change pursuant to Section 6.9 

(Other Changes to the Project Technical Requirements) prior to the Project Company incurring 

any costs with respect to any such change or adjustment.  The Project Company shall consult 

with the KRRC concerning possible means of addressing any proposed Project Technical 

Requirements Change pursuant to Section 6.9 (Other Changes to the Project Technical 

Requirements) and, without limiting any of the rights of the KRRC under Section 6.8 (Changes 
to the Project Technical Requirements at Project Company Request), the Project Company and 

the KRRC shall cooperate in order to minimize any delay and lessen any additional cost in light 

of such proposed Project Technical Requirements Change.  Notwithstanding the foregoing, 

however, the KRRC shall have the right to issue a written order directing a change in scope of 

the Project Implementation Work, including Project Technical Requirements Changes, 
pursuant to this Section, which order shall specify any appropriate price, performance or 

schedule relief, if any, associated with the change in scope of the Project Implementation Work 

(a “Unilateral Change Directive”).  A Unilateral Change Directive may be issued to address 

any inability of the parties to reach agreement as to the terms and conditions of a Change 

Order, or to direct changes in the Project Implementation Work in circumstances where the 

Project Company has no entitlement to an increase in compensation, schedule adjustment or 
other performance relief hereunder, including changes required due to Project Company Fault.  

No Unilateral Change Directive shall be made that would be contrary to Applicable Law.  Upon 

receipt of a Unilateral Change Directive, the Project Company shall promptly proceed with the 

performance of any change in the Project Implementation Work as instructed and shall 

promptly advise the KRRC in writing of the Project Company’s agreement (or disagreement in 
accordance with subsection (B) (Disagreement with Terms of a Unilateral Change Directive) of 

this Section) with any price, performance or schedule relief, if any, as may be proposed by the 

KRRC in the Unilateral Change Directive.  If the Project Company receives a written 

communication signed on behalf of the KRRC, which the Project Company believes is a 

Unilateral Change Directive that is not so identified, or a verbal communication which the 

Project Company believes is a Unilateral Change Directive, it shall not proceed with the 
purported change in the Project Implementation Work until it receives written confirmation 

from the KRRC that such communication is in fact a Unilateral Change Directive.  A Unilateral 

Change Directive that is signed by the Project Company and approved by the KRRC in 

accordance with its procurement rules and regulations, reflecting the scope of work and any 

price, schedule and performance relief, if any, shall be deemed a Change Order. 

(B) Disagreement with Terms of a Unilateral Change Directive.  If the Project 

Company disagrees with the suggested price, schedule or performance relief, if any, set out in 

the Unilateral Change Directive, the Project Company shall notify the KRRC Contract 

Representative in writing within 20 Business Days after receipt of the Unilateral Change 

Directive.  Within 30 days after providing the notice required in the preceding sentence, the 

Project Company shall document its position in writing, delivered to the KRRC Contract 
Representative, specifying the reasons the Project Company believes it is entitled to any 

requested price, performance or schedule relief under this Project Agreement.  Failure of the 

Project Company to notify the KRRC Contract Representative within seven days after receipt of 

the Unilateral Change Directive or to provide written documentation of the Project Company’s 

position within the time prescribed in this Section shall constitute an abandonment of all 
entitlement to any relief under this Project Agreement and waiver by the Project Company of 

any further right to object to the Unilateral Change Directive.  Any agreement by the KRRC and 
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the Project Company to any price, performance or schedule relief pursuant to this Section and 

any related change in the terms and conditions of the Contract Documents, shall be set forth 

in a Change Order.  If the Project Company is unable to reach agreement with the KRRC with 

regard to any price, performance or schedule relief under this Section, the Project Company 

may elect to initiate dispute resolution procedures in accordance with Section 11.1 (Dispute 
Resolution Procedures).  In such case, the Project Company shall proceed with the performance 

of the Project Implementation Work in accordance with the Unilateral Change Directive and 

shall keep and present, in such form as the KRRC may request, an itemized accounting to go 

with the appropriate supporting data with respect to the Project Company’s position, including 

all information necessary to support Cost Substantiation. 

SECTION 6.11. INTERFACE AND COORDINATION. 

(A) Maintenance of Facilities Operations.  The Project Company shall 

undertake and execute the Project Implementation Work in a manner which does not interfere 

with or impair any ongoing operations of the Facilities until decommissioning.  As part of the 

Preliminary Services, the Project Company shall provide, for the KRRC’s review and approval, a 

plan for the maintenance of Facilities operations during performance of the Project 
Implementation Work (the “Maintenance of Facilities Operations Plan”), prepared in 

accordance with this Section and Appendix 2 (Preliminary Services) and Appendix 5 (General 

Project Implementation Work Requirements).  The Project Company shall provide a final 

Maintenance of Facilities Operations Plan, approved by the KRRC, as a precondition to the 

establishment of the Project Implementation Commencement Date under Section 6.3 (Project 

Implementation Commencement Date).  The Project Company shall coordinate all Project 
Implementation Work with the KRRC in accordance with the Contract Standards, including the 

approved Maintenance of Facilities Operations Plan.  The Project Company acknowledges that 

the operation of the Facilities may require a stoppage of Project Implementation Work on all or 

a portion of the Project Site from time-to-time, subject to Section 6.12 (Suspension of Work).  

The Project Company assumes the risk that the Project Implementation Work can be 
accomplished in accordance with the Contract Standards in the manner required by this 

Section. 

(B) Related Projects Generally.  The Project Company acknowledges that the 

KRRC will be undertaking several other projects at and in the vicinity of the Project Site and, 

without limiting any other obligation under this Project Agreement, agrees to reasonably 

coordinate the Project Implementation Work (including making reasonable adjustments to its 
Project Implementation Schedule and activities) to minimize conflicts with the work associated 

with such other projects in accordance with the Contract Standards.  Any other project the 

KRRC may undertake at or in the vicinity of the Project Site are referred to herein as the 

“Related Projects”.  As part of the Preliminary Services, the Project Company shall provide, for 

the KRRC’s review and comment, a Related Projects Coordination Protocol, prepared in 
accordance with the Contract Standards.  Nothing in this Project Agreement shall be 

interpreted as granting the Project Company exclusive occupancy of the Project Site.  The 

Project Company must ascertain to its own satisfaction the scope of the Project and the nature 

of any other contracts that have been or may be awarded by the KRRC in relation to its overall 

capital improvement program.  The Project Company shall cause the Project Implementation 

Work to be performed without damaging the work or property of any Separate Contractor and, 
to the maximum reasonable extent, so as not to cause any unnecessary hindrance or delay to 

any Separate Contractors working at the Project Site.  The Project Company agrees to 

reasonably cooperate and coordinate its activities with those of the KRRC and all Separate 

Contractors so that the Project and any Related Project can be completed in an orderly and 

coordinated manner without unreasonable disruption.  Without limiting any of the foregoing, 
the Project Company shall comply with the Related Projects Coordination Protocol, which is 

intended to establish a management framework for creating a cooperative and collaborative 
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project environment among the Project Company and the Separate Contractors.  

Notwithstanding anything to the contrary in the Related Projects Coordination Protocol or this 

Project Agreement, the Project Company’s agreement to comply with the Related Projects 

Coordination Protocol shall not be construed to: (1) confer upon the Project Company any 

liability for the acts or omissions of the Separate Contractors; (2) impose upon the Project 
Company joint or several liability for the acts or omissions of the Separate Contractors; 

(3) create a partnership, consortium or joint venture relationship among the Project Company 

and any Separate Contractor; or (4) expand the Project Company’s liabilities beyond those set 

forth in this Project Agreement.  The Project Company agrees that it shall not be entitled to any 

price, performance or other Uncontrollable Circumstance relief hereunder due to any delay or 

hindrance to the extent caused by a failure of any Project Company Person to reasonably 
cooperate or coordinate its work with the work of any Separate Contractor in accordance with 

this Section. [Note: As part of the GMP Contract Amendment process, the parties shall 

negotiate in good faith the extent to which the Project Company shall be entitled to 

Uncontrollable Circumstance relief on account of (1) any Separate Contractor’s work 

(including delays) and (2) PacifiCorp’s continued operation and maintenance of the 
Facilities between the Project Implementation Contract Amendment Date and 

Decommissioning, as defined in the KHSA.  Any specific work to be performed by 

Separate Contractors or PacifiCorp will be identified during the Preliminary Services 

Period, and its potential effect on the Project Implementation Work will be taken 

account of in the negotiation of the GMP Contract Amendment and confirmed or 

modified, as appropriate, in the Project Implementation Contract Amendment.  
Conforming changes to the definition of Uncontrollable Circumstances shall also be 

made, as necessary.] 

(C) Coordination Meetings.  The KRRC intends to have coordination 

meetings among the KRRC, the Project Company and the various Separate Contractors in an 

effort to manage the overall program associated with the work being performed at or in the 
vicinity of the Project Site and to avoid or mitigate cost and time impacts to the overall capital 

improvements program.  The Project Company agrees that it will attend and participate in 

these logistics meetings and shall cooperate with the KRRC and the Separate Contractors to 

the extent reasonably necessary for the performance by such Separate Contractors of their 

work. 

(D) Equipment and Materials Storage at Project Site.  The Project Company 
shall afford the KRRC and any Separate Contractors reasonable opportunity for the 

introduction and storage of their equipment and materials and the execution of their work at 

and in the vicinity of the Project Site.  Subject to subsection 6.2(B) (Laydown Areas), the Project 

Company shall coordinate with the KRRC and any Separate Contractors to store apparatus, 

materials, supplies and equipment in such orderly fashion at the Project Site as will not unduly 
interfere with the progress of the Project Implementation Work or the work of the KRRC or any 

Separate Contractor. 

(E) Interrelated Work.  If part of the Project Implementation Work depends 

on proper execution of construction or operations by the KRRC or a Separate Contractor, the 

Project Company shall, prior to proceeding with that portion of the Project Implementation 

Work, inspect the other work and promptly report to the KRRC Contract Representative any 
apparent discrepancies or defects in the other construction that would render it unsuitable for 

the proper execution of the Project Implementation Work.  The Project Company shall be 

entitled to Uncontrollable Circumstance relief as and to the extent provided in Article 14 

(Uncontrollable Circumstances) in the event that defects in the work of the KRRC or any 

Separate Contractor render the work unsuitable for the proper execution or result of any part 
of the Project Implementation Work.  However, failure of the Project Company to report 

apparent discrepancies or defects in the other construction shall constitute acknowledgement 
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that the KRRC’s or the Separate Contractor’s completed or partially completed construction is 

fit and proper to receive the Project Implementation Work, except as to discrepancies or defects 

not then reasonably discoverable pursuant to Good Dam Removal Practice. 

(F) Disputes Associated with Separate Work.  If the performance of any work 

by the KRRC or a Separate Contractor is likely to be interfered with by the simultaneous 
performance of some other contract or contracts, the KRRC shall decide which contractor shall 

cease work temporarily and which contractor shall continue or whether the work under the 

contracts can be coordinated so that the contractors may proceed simultaneously.  Any 

decision by the KRRC to halt or delay the performance of the Project Implementation Work by 

the Project Company pursuant to this Section shall be made in accordance with Section 6.12 

(Suspension of Work), and the Project Company shall be entitled to Uncontrollable 
Circumstance relief as and to the extent provided therein. 

SECTION 6.12. SUSPENSION OF WORK. 

(A) KRRC Right to Suspend Work.  The KRRC may, through a written notice 

executed by the KRRC Contract Representative, order the Project Company to suspend, delay 

or interrupt all or any part of the Project Implementation Work for such period of time as the 
KRRC Contract Representative may determine to be appropriate for the coordination of the 

Related Projects or otherwise for the convenience of the KRRC.   

(B) Uncontrollable Circumstance Relief.  In the event the KRRC exercises its 

right to suspend, delay or interrupt all or any part of the Project Implementation Work 

pursuant to this Section, the Project Company shall be entitled to Uncontrollable Circumstance 

relief as and to the extent provided in Article 14 (Uncontrollable Circumstances).  No 
adjustment will be made pursuant to this Section or Article 14, however, for any suspension, 

delay or interruption to the extent caused by Project Company Fault, including any failure of 

the Project Company to comply with the Maintenance of Facilities Operations Plan or 

suspension under subsection 6.14(E) (Health and Safety Compliance Requirements).  Any 

adjustment under this subsection shall be subject to the terms and conditions of Article 14 
(Uncontrollable Circumstances), including, in particular, subsection 14.1(A) (Extent of Relief 

Available to the Project Company), so that the Project Company shall not be entitled to any 

relief pursuant to this Section absent the required demonstration of the impact of the 

suspension, delay or interruption on the critical path of the Project Implementation Schedule. 

SECTION 6.13. CONSTRUCTION, DEMOLITION AND HABITAT RESTORATION 

PRACTICE. 

(A) Exclusive Responsibility of Project Company.  The Project Company shall 

have exclusive responsibility for all construction, demolition and habitat restoration means, 

methods, techniques, sequences, and procedures necessary or desirable for the correct, 

prompt, and orderly performance and completion of the Project Implementation Work as 

required by the Contract Documents.  The responsibility to provide the construction, 
demolition and habitat restoration means, methods, techniques, sequences and procedures 

referred to above shall include the obligation of the Project Company to provide the following 

construction, demolition and habitat restoration requirements: supervision, tools, implements, 

machinery, labor, materials and accessories necessary and proper for the purpose; installation, 

periodic inspection, and removal of temporary site lighting, including specific task lighting and 

emergency lighting; temporary offices and construction, demolition and habitat restoration 
trailers; installation, daily inspection, and removal of miscellaneous temporary barricades, 

fencing, partitions, and other means of temporary separation/isolation on the site during 

construction, demolition and habitat restoration, including any temporary covered wooden 

walkways for sidewalks; required design certifications; required approvals; weather protection; 
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dust control; noise abatement, barriers, etc.; miscellaneous de-watering requirements; clean-

up and housekeeping of the Project Site; construction, demolition and habitat restoration trade 

management; temporary parking; vehicle traffic; health, safety and first aid facilities and 

equipment; correction of defective work or equipment; Subcontractors’ insurance; storage 

areas; workshops and warehouses; temporary fire protection; security of the Project Site; 
temporary Utilities; Utility relocations necessary or convenient to its performance of the Project 

Implementation Work; potable water; sanitary services; Subcontractor and vendor 

qualification; receipt and unloading of delivered materials and equipment; erection rigging; 

temporary supports; and construction, demolition and habitat restoration coordination. 

(B) Project Site Debris, Trash and Waste.  The Project Company shall keep 

the Project Site reasonably free from debris, trash and construction, demolition and habitat 
restoration wastes to permit the Project Company to perform its Project Implementation Work 

efficiently, safely and without interfering with the use of adjacent land areas and without 

causing complaints from Separate Contractors, adjacent property owners, local public officials 

or members of the public.  The Project Company shall be responsible for the maintenance of 

grass, shrubbery and trees located on the Project Site.  Upon the Milestone Substantial 
Completion for the Final Habitat Restoration Work and prior to the Final Habitat Restoration 

Work’s Milestone Final Completion, the Project Company shall remove all debris, trash, 

construction, demolition and habitat restoration wastes, materials, equipment, machinery and 

tools arising from the Project Implementation Work or applicable portions thereof (and not 

otherwise incorporated into the Project in accordance with the Contract Documents) to permit 

the KRRC to occupy the Project for its intended use. 

SECTION 6.14. RESPONSIBILITY FOR HEALTH AND SAFETY. 

(A) Health and Safety Representative.  The Project Company assumes 

responsibility for implementing and monitoring all health and safety precautions and programs 

related to the performance of the Project Implementation Work.  The Project Company shall, 

prior to commencing Project Implementation Work, designate an individual with the 
qualifications and experience necessary under Good Dam Removal Practice to supervise the 

implementation and monitoring of all health and safety precautions and programs related to 

the Project Implementation Work (the “Health and Safety Representative”).  The Health and 

Safety Representative shall be an individual stationed at the Project Site who shall have no 

other responsibilities with respect to the Project other than supervising the implementation and 

monitoring of all health and safety precautions and programs related to the Project 
Implementation Work. 

(B) Precautions and Protection.  The Project Company shall take all 

reasonable precautions for the health and safety of, and shall provide all reasonable protection 

to prevent damage, injury or loss to: 

(1) All employees on the Project Site and all other persons who may be 
affected thereby; 

(2) All the Project Implementation Work, whether in storage on or off the 

Project Site, under the care, custody or control of Project Company or any of its 

Subcontractors.  Machinery and equipment shall have proper guards in place and all 

hazards shall be eliminated in accordance with the latest health and safety provisions of 

the OSHA Construction Industry Regulations 29 CFR Parts 1910 and 1926; and 

(3) Other property at the Project Site or adjacent thereto, including plant 

facilities, trees, shrubs, lawns, walks, pavements, roadways, structures and Utilities not 
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designated for removal, relocation or replacement in the course of Project 

Implementation Work. 

(C) Health and Safety Inspections and Meetings.  The Project Company is 

solely responsible to inspect, survey, and assess the Project Site and identify the existence of 

all permit-required confined spaces and non-permit confined spaces and comply with 
applicable OSHA regulations and standards.  The Project Company’s Project Site assessment 

shall begin upon the initiation of Project Implementation Work and continue throughout the 

duration of the Project Implementation Period.  The Project Company shall comply with all 

health and safety requirements imposed by Applicable Law in the performance of the Project 

Implementation Work.  The Health and Safety Representative shall make routine daily 

inspections of the Project Site and shall hold weekly health and safety meetings with the 
Project Company’s personnel, Subcontractors and others, as applicable.  The Project Company 

shall provide minutes of each health and safety meeting to the KRRC within five days of such 

meeting. 

(D) Health and Safety Plan.  The Project Company shall, as part of the 

Preliminary Services, provide, for the KRRC’s review and comment, a Health and Safety Plan, 
prepared in accordance with the Contract Standards.  The Health and Safety Plan shall 

include, but not be limited to, electrical safety, lock-out/tag-out, arc flash safety personal 

protection equipment while working in vicinity of energized electrical equipment, hazard 

communication, fire protection plan, emergency access plan, health and safety inspections of 

mechanized equipment, machinery, hoists, cranes, scaffolding, excavations, shoring, and 

related items.  The Project Company shall not perform any Project Implementation Work-
related activity until the KRRC has had an opportunity to review and comment on the Health 

and Safety Plan.  The Project Company shall provide a final Health and Safety Plan, having 

addressed any comments provided by the KRRC, as a pre-condition to the establishment of the 

Project Implementation Commencement Date under Section 6.3 (Project Implementation 

Commencement Date). 

(E) Health and Safety Compliance Requirements.  The Project Company 

shall, and shall cause all Subcontractors to, comply with: (1) all Applicable Law relating to 

safety; (2) the Health and Safety Plan; and (3) any KRRC-specific health and safety 

requirements provided to the Project Company.  The Project Company shall immediately report 

(no later than within 12 hours after its occurrence), in writing, any health and safety-related 

injury, loss, damage, accident or near miss arising from the Project Implementation Work to 
the KRRC and, to the extent mandated by Applicable Law, to all Governmental Bodies having 

jurisdiction over health and safety-related matters involving the Project.  The KRRC, through 

the KRRC Contract Representative, shall have the right to suspend any or all Project 

Implementation Work if the Project Company fails to comply with its obligations hereunder 

without any requirements of providing the Project Company with Uncontrollable Circumstance 
relief hereunder. 

(F) Emergencies.  The Project Company shall develop an emergency response 

plan in accordance with the requirements set forth in Appendix 5 (General Project 

Implementation Work Requirements).  The emergency response plan shall be subject to the 

approval of the KRRC and shall establish the protocols for the Project Company in dealing with 

emergencies impacting the performance of the Project Implementation Work.  In case of an 
emergency which threatens immediate loss or damage to property or health and safety of life, 

the Project Company shall act immediately to prevent threatened loss, damage, injury or death.  

The Project Company shall notify the KRRC of the situation and all actions taken immediately 

thereafter.  If, in the opinion of the Project Company, immediate action is not required, the 

Project Company shall notify the KRRC of the emergency situation and proceed in accordance 
with the KRRC’s instructions.  However, if any loss, damage, injury or death occurs that could 
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have been prevented by the Project Company’s prompt and immediate action, Project Company 

shall be fully liable for all costs, damages, claims, actions, suits, attorneys’ fees and all other 

expenses arising therefrom or relating thereto.  Prior to commencing its Project Implementation 

Work and at all times during the performance of the Project Implementation Work, the Project 

Company shall provide the KRRC with two 24-hour emergency phone numbers where its 
representatives can be contacted.  When the KRRC has been notified of emergency situations 

requiring, in the KRRC Contract Representative’s reasonable opinion, immediate attention and 

rectification, the Contract KRRC Representative will so notify the Project Company.  In the 

event the Project Company fails to commence actions to prevent threatened loss, damage, 

injury or death within one hour after notification from the KRRC Contract Representative, the 

KRRC may take all appropriate rectification actions and deduct the costs thereof from monies 
owed to the Project Company. 

SECTION 6.15. SECURITY. 

(A) Security Generally.  The Project Company, in accordance with the 

Contract Standards, shall be responsible for the security and protection of the Project and the 

Project Site, including any requirements set forth in Appendix 5 (General Project 
Implementation Work Requirements).  The Project Company shall guard against all damage or 

injury to such properties caused by trespass, negligence, vandalism or malicious mischief of 

third parties, and shall operate, maintain, repair and replace all surveillance and other security 

equipment and assets constituting fixtures of the Project in accordance with the Contract 

Standards.  The Project Company shall comply with, and cause all Subcontractors to comply 

with, all terms and conditions set forth in subsection 4.4(E) (Access to the Project Site 
Following the PacifiCorp Property Transfer Date). 

(B) Security Plan.  The Project Company shall, as part of the Preliminary 

Services, provide, for the KRRC’s review and comment, a Security Plan, prepared in accordance 

with the Contract Standards.  The Project Company shall not perform any Project 

Implementation Work-related activity (including any activity that disturbs the Project Site) until 
the KRRC has had an opportunity to review and comment on the Security Plan.  The Project 

Company shall provide a final Security Plan, having addressed any comments provided by the 

KRRC, as a pre-condition to the establishment of the Project Implementation Commencement 

Date under Section 6.3 (Project Implementation Commencement Date). 

SECTION 6.16. MONITORING, OBSERVATIONS, TESTING AND UNCOVERING 

OF PROJECT IMPLEMENTATION WORK. 

(A) Observations and Project Implementation Work Review Protocol.  During 

the progress of the Project Implementation Work through Project Final Completion, the Project 

Company shall at all times during normal working hours afford the KRRC, any Governmental 

Body and Utility (including PacifiCorp) having lawful jurisdiction, and any of their authorized 

representatives, including the Program Manager, every reasonable opportunity for observing all 
Project Implementation Work at the Project Site, and shall comply with the Project 

Implementation Work review procedures set forth in Appendix 7 (Project Implementation Work 

Review Procedures).  During any such observation and inspection, all representatives of the 

KRRC, including the Program Manager, shall comply with all reasonable health and safety and 

other rules and regulations applicable to presence in or upon the Project Site, and shall in no 

material way interfere with the Project Company’s performance of any Project Implementation 
Work.  The right of access provided for under this Section shall extend to all storage facilities 

associated with the Project Implementation Work, whether located on or off the Project Site. 

(B) Factory Fabrication, Inspection and Testing.  The KRRC reserves the 

right to have its designated representatives, including the Program Manager, witness any 
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factory fabrication, inspection or testing.  The Project Company shall provide the KRRC with its 

anticipated schedule for such fabrication, inspection and testing at the initial Project meeting 

and shall provide 15 days’ advance written notice of any actual factory fabrication, inspection 

or test.  The KRRC shall provide the Project Company with reasonable advance notice (at least 

seven days) of its intention to witness any factory fabrication, inspection or test pursuant to 
this Section, which notice shall indicate the identity and number of designated representatives 

of the KRRC who will witness the fabrication, inspection or test. 

(C) Project Company Tests.  The Project Company shall conduct all tests of 

the Project Implementation Work or inspections required by the Contract Standards (including 

shop tests and all testing and special inspections required under the 2015 International 

Building Code through independent approved agency testing firms).  The Project Company 
shall give the KRRC and the Program Manager reasonable advance written notice (at least two 

days in advance or otherwise as consistent with the approved Project Implementation and 

Quality Management Plan prepared in accordance with Appendix 6 (Project Implementation 

Work Quality Control Requirements)) of tests or inspections required by the Contract 

Standards prior to the conduct thereof.  In no event shall the inability, failure, or refusal of the 
KRRC or any of its representatives to attend or be present at or during any such test or 

inspection delay the conduct of such test or inspection, delay the performance of the Project 

Implementation Work, or otherwise serve as the basis for relief from the Project Company’s 

obligations hereunder.  The Engineer-of-Record shall conduct or witness any such test or 

inspection to the extent required by the Contract Standards.  All analyses of test samples shall 

be conducted by persons appearing on lists of laboratories authorized to perform such tests by 
the State or federal agency having jurisdiction or, in the absence of such an authorized list in 

any particular case, shall be subject to the approval of the KRRC, which approval shall not be 

unreasonably withheld or delayed.   

(D) Certificates and Reports.  The Project Company shall secure and deliver 

to the KRRC promptly all required certificates of inspection, test reports, work logs, or 
approvals with respect to the Project Implementation Work as and when required by the 

Contract Standards. 

(E) KRRC Tests, Observations and Inspections.  The KRRC, its employees, 

agents, representatives and contractors (which may be selected in the KRRC’s discretion), and 

all Governmental Bodies and Utilities (including PacifiCorp) having lawful jurisdiction, may at 

any reasonable time and with reasonable notice conduct such on-site observations and 
inspections, and such civil, structural, mechanical, electrical or other tests as the KRRC deems 

necessary or desirable to ascertain whether the Project Implementation Work complies with the 

Contract Standards.  The Project Implementation Work Costs paid in connection with any such 

test, observation or inspection shall result in a Change Order unless such test, observation or 

inspection reveals a material failure of the Project Implementation Work to comply with the 
Contract Documents or Applicable Law, in which event the costs and expenses of such 

observation, inspection or test shall be Unallowable Costs borne solely by the Project Company.  

The Project Company shall be entitled to Uncontrollable Circumstance relief as and to the 

extent provided in Article 14 (Uncontrollable Circumstances) in the event that any requested 

test, observation or inspection causes a delay in the critical path of the Project Implementation 

Schedule, but only if such testing, observation or inspection does not reveal any material 
failure or non-compliance as set forth herein.  The Project Company acknowledges and agrees 

that any test, observation or inspection by the KRRC or its representatives is for the sole 

benefit of the KRRC and shall not relieve the Project Company from its obligations to perform 

the Project Implementation Work in accordance with the requirements of the Contract 

Documents. 
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(F) Notice of Covering Project Implementation Work.  The Project Company 

shall give the KRRC notice in the Monthly Progress Report of its upcoming schedule with 

respect to the covering and completion of any Project Implementation Work, and shall update 

such notice, if necessary, within a reasonable time period (at least seven days) before such 

covering and completion.  The KRRC shall give the Project Company reasonable notice (a 
minimum of 48 hours) of any intended inspection or testing of such Project Implementation 

Work in progress prior to its covering or completion.  If the KRRC provides such notice, the 

Project Company shall afford the KRRC a reasonable opportunity to conduct such tests or 

inspections, which the KRRC shall promptly complete.  At the KRRC’s written request, the 

Project Company shall take apart or uncover for inspection or testing any previously-covered or 

completed Project Implementation Work; provided, however, that the KRRC’s right to make 
such requests shall be limited to circumstances where there is a reasonable basis for concern 

by the KRRC as to whether the disputed Project Implementation Work complies with the 

requirements of the Contract Documents.  The cost of uncovering, taking apart, or replacing 

such Project Implementation Work along with the costs related to any delay in performing 

Project Implementation Work caused by such actions, shall: 

(1) Be Unallowable Costs borne solely by the Project Company, if such 

Project Implementation Work was covered prior to any observation or test required by 

the Contract Standards or for which the KRRC was not provided reasonable advance 

notice hereunder, or prior to the date on which the KRRC was to conduct any 

observation or test as to which the KRRC has provided notice of its intention to conduct 

in accordance with this Section; and 

(2) In all other cases, as follows: 

(a) Be Unallowable Costs borne solely by the Project Company, if 

such observation or test reveals that the Project Implementation Work does not 

comply with the Contract Documents; or 

(b) Be Project Implementation Work Costs, if such observation or test 
reveals that the Project Implementation Work complies with the Contract 

Documents, and shall result in a Change Order. 

In the event such Project Implementation Work does comply with the Contract Documents and 

the associated costs are determined to be Project Implementation Work Costs pursuant to this 

Section, the delay caused by such observation or test shall be treated as having been caused 

by an Uncontrollable Circumstance and any costs incurred with respect to such observation or 

test shall be costs for the account of the KRRC in accordance with Article 14 (Uncontrollable 

Circumstances). 

SECTION 6.17. CORRECTION OF WORK. 

(A) Correction of Non-Conforming Project Implementation Work.  
Throughout the Project Implementation Period, the Project Company shall complete, repair, 

replace, restore, re-perform, rebuild and correct promptly any Project Implementation Work 

that does not conform with the Contract Standards.  The Project Company shall be solely 

responsible for the removal of defective work.  The costs incurred by Project Company in 

completing, repairing, replacing, restoring, re-performing, rebuilding, correcting and removing 
any such non-conforming or defective Project Implementation Work shall be payable solely 

through the Project Company Contingency subject to all limitations specified in Appendix 8 

(Contract Price), including particularly Attachment 8C (Schedule of Values and Project 

Company Contingency).  Any such costs caused by negligence or willful misconduct shall be 

Unallowable Costs borne solely by the Project Company.  To the extent that any such costs 
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incurred pursuant to this Section can be recovered from any insurer or from another third 

party (including any Subcontractor), the Project Company shall exercise its commercially 

reasonable efforts to obtain recovery from the appropriate source and provide a credit to the 

KRRC if recovery is obtained.  In the event of a failure of the Project Company to take action to 

correct any such non-conforming Project Implementation Work in a timely manner, the KRRC, 
upon 10 days’ written notice, shall have the right, but not the obligation, to correct or provide 

for the correction of such non-conforming Project Implementation Work and the costs and 

expenses reasonably incurred by the KRRC in connection therewith shall be reimbursed by the 

Project Company to the KRRC, subject to cost substantiation.  The KRRC shall provide the 

Project Company with seven days’ advance written notice prior to exercising its right to correct 

or provide for the correction of any non-conforming Project Implementation Work pursuant to 
this Section. 

(B) Election to Accept Non-Conforming Project Implementation Work.  The 

KRRC may elect by Change Order, at the Project Company’s request, to accept non-conforming 

Project Implementation Work and charge the Project Company (through a Base Guaranteed 

Maximum Price Adjustment) for the amount agreed upon by the parties as reflecting the 
reduction in value of the Project Implementation Work.  The KRRC shall have no obligation to 

accept non-conforming Project Implementation Work pursuant to this Section. 

(C) Relation to Other Obligations.  The obligations specified in this Section 

establish only the Project Company’s specific obligation to correct the Project Implementation 

Work and shall not be construed to establish any limitation with respect to any other 

obligations or liabilities of the Project Company under this Project Agreement.  This Section is 
intended to supplement (and not to limit) the Project Company’s obligations under the Project 

Technical Requirements and any other provisions of this Project Agreement or Applicable Law. 

SECTION 6.18. PROPERTY DAMAGE. 

(A) Damage Prevention.  In performing the Project Implementation Work, the 

Project Company shall use care and diligence, and shall take all appropriate precautions in 
accordance with the Contract Standards to protect the Project Implementation Work from loss, 

damage or destruction.  In case of a suspension of Project Implementation Work, for any 

reason, the Project Company shall take precautions as may be necessary in accordance with 

the Contract Standards to prevent damage to the Project Implementation Work, all material or 

equipment to be incorporated therein, whether in storage on or off the Project Site, and other 

property at the Project Site or adjacent thereto; provide for proper drainage; provide temporary 
heat, light and other required Utilities and services; and shall erect any necessary temporary 

structures, signs, or other facilities at its expense.  In addition, the Project Company shall 

properly and continuously maintain in acceptable growing condition all living material in 

newly established plantings, seedings and sodding furnished under this Project Agreement, 

and shall take adequate precautions to protect new and existing growth against injury. 

(B) Restoration.  In case of damage to the Project Implementation Work, and 

regardless of the extent thereof or the estimated cost of restoration, and whether or not any 

insurance proceeds are sufficient or available for the purpose, the Project Company shall 

promptly undertake and complete restoration of the damage to the Project Implementation 

Work to the character and condition existing immediately prior to the damage and in 

accordance with the procedures set forth herein, as applicable, regarding Uncontrollable 
Circumstances, Change Orders and Unilateral Change Directives, and subject to subsection 

(E) (Payment for Restoration Work and Uninsured Costs) of this Section.  The KRRC shall have 

the right to monitor, review and inspect the performance of any repair, replacement and 

restoration work by the Project Company in accordance with this Article.  If the Project 

Company fails to undertake restoration of the damage, or having so commenced fails to 
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complete restoration in accordance with the Contract Documents, the KRRC may (but shall 

not be obligated to) undertake or complete restoration at the Project Company’s expense to the 

extent applicable in accordance with this Section.  The KRRC shall provide the Project 

Company with 10 days’ advance written notice prior to exercising its right to undertake or 

complete restoration pursuant to this Section.  Notwithstanding any of the foregoing, to the 
extent that Uncontrollable Circumstances cause damage to the Project Implementation Work 

and insurance proceeds or other third-party payments are not sufficiently available to pay for 

restoration work pursuant to this Section, the Project Company’s obligation to perform such 

restoration work shall be subject to the receipt of reasonable assurances from the KRRC of its 

ability to pay the costs for which the KRRC is financially responsible under this Section. 

(C) Notice and Reports.  In addition to the notification requirements set forth 
in subsection 6.14(E) (Health and Safety Compliance Requirements), the Project Company 

shall notify the KRRC and the insurers under any applicable policy of Required Insurance of 

any incident causing property damage to the Project Implementation Work in excess of $5,000 

or of any OSHA recordable injury accident on the Project Site related to the Project 

Implementation Work, as promptly as reasonably possible after the Project Company learns of 
any such damage or accident.  As soon as practicable after learning of any such incident or 

accident (but in no event later than 72 hours), the Project Company shall submit a written 

report to the KRRC.  Such report shall be updated on a weekly basis and upon culmination of 

all tests, analysis and reviews, a final report incorporating all of the tests, analysis and reviews 

and the findings thereof shall be submitted to the KRRC.  The Project Company shall also 

submit to the KRRC copies of all accident and other reports filed with (or given to the Project 
Company by) any insurance company, adjuster, or Governmental Body or otherwise prepared 

or filed in connection with the damage or accident. 

(D) Insurance and Other Third-Party Payments.  To the extent that any 

repair, replacement or restoration costs incurred pursuant to this Section can be recovered 

from any insurer or from another third party, each party shall assist each other in exercising 
such rights as it may have to effectuate such recovery.  Each party shall provide the other with 

copies of all relevant documentation, and shall cooperate with and assist the other party upon 

request by participating in conferences, negotiations and litigation regarding insurance claims; 

provided, however, that neither party shall be obligated pursuant to this Section to provide the 

other party with documents subject to the attorney-client privilege under the laws of the 

States. 

(E) Payment for Restoration Work and Uninsured Costs.  All insurance 

proceeds and recoveries from third parties resulting from damage to or the loss or destruction 

of the Project Implementation Work, including proceeds from all policies of Required Insurance, 

shall be for the benefit of the KRRC.  The KRRC shall pay the Project Company for restoration 

work required pursuant to this Section with such proceeds and recoveries and, to the extent 
the damage to or loss or destruction of the Project Implementation Work is caused by an 

Uncontrollable Circumstance, other funds of the KRRC obtained pursuant to the Change Order 

provisions of this Article and the payment provisions of Article 9 (Compensation), as applicable.  

In the event the damage to or loss or destruction of the Project Implementation Work is not 

caused by an Uncontrollable Circumstance, all costs of the restoration work that are not 

covered by insurance proceeds or third-party payments, and are not Unallowable Costs, shall 
be payable solely through the Project Company Contingency subject to all limitations specified 

in Attachment 8C (Schedule of Values and Project Company Contingency) of Appendix 8 

(Contract Price).  Nothing in this Section is intended to waive any rights of recovery under 

applicable policies of insurance. 

(F) Repair of KRRC and Private Property.  The Project Company shall 
promptly repair or replace all KRRC Property and all private property (including Separate 
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Contractor work or property) damaged by any Project Company Person in connection with the 

performance of, or the failure to perform, the Project Implementation Work.  The repair and 

replacement work shall restore the damaged property, to the maximum extent reasonably 

practicable, to its character and condition existing immediately prior to the damage.  The costs 

incurred by Project Company in repairing or replacing any KRRC Property and any private 
property damaged by any Project Company Person pursuant to this Section shall be payable 

solely through the Project Company Contingency subject to all limitations specified in 

Attachment 8C (Schedule of Values and Project Company Contingency) of Appendix 8 (Contract 

Price), provided that such damage to KRRC Property or private property was not caused by the 

negligence of any Project Company Person.  Such costs shall be Unallowable Costs borne solely 

by the Project Company to the extent the damage was caused by the negligence of any Project 
Company Person or to the extent insurance proceeds are not available due to a failure of the 

Project Company to obtain or maintain any applicable policy of Required Insurance.  To the 

extent that any such costs incurred pursuant to this Section can be recovered from any insurer 

or from another third party (including any Subcontractor), the Project Company shall exercise 

its commercially reasonable efforts to obtain recovery from the appropriate source and provide 
a credit to the KRRC if recovery is obtained.  Nothing in this Section is intended to waive any 

rights of recovery under applicable policies of insurance. 
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ARTICLE 7  

 

COMPLETION 

SECTION 7.1. MILESTONE SUBSTANTIAL COMPLETION. 

(A) Project Implementation Work.  The Project Implementation Work shall be 

completed in stages by five successive Scheduled Milestone Substantial Completion Dates.  

Scheduled Milestone Substantial Completion Dates are established in this Article for the 

(1) Hatchery Work, (2) Pre-Reservoir Drawdown Work, (3) Reservoir Drawdown Work, (4) Dam 

Removal and Initial Habitat Restoration Work, and (5) Final Habitat Restoration Work. 

(B) Commencement of Each Project Implementation Work Element.  The 

Hatchery Work and the Pre-Reservoir Drawdown Work may commence at any time following 

the Project Implementation Commencement Date in accordance with the Project 

Implementation Schedule, and may proceed in parallel.  The Reservoir Drawdown Work may 

not commence until Milestone Substantial Completion for the Hatchery Work and the Pre-
Reservoir Drawdown Work has been achieved; the Dam Removal Work and Initial Habitat 

Restoration Work may not commence until Milestone Substantial Completion for the Reservoir 

Drawdown Work has been achieved; and the Final Habitat Restoration Work may not 

commence until Milestone Substantial Completion for the Dam Removal Work and Initial 

Habitat Restoration Work has been achieved. 

SECTION 7.2. SCHEDULED MILESTONE SUBSTANTIAL COMPLETION DATES 
AND MILESTONE LONGSTOP DATES. 

The Scheduled Milestone Substantial Completion Dates and Milestone Longstop 

Dates for each of the Project Implementation Work Elements are as follows: 

Project Implementation 

Work Element 

Scheduled Milestone 

Substantial 

Completion Dates (1) 

Milestone Longstop Dates (1) 

1. Hatchery Work   

2. Pre-Reservoir Drawdown 
Work 

  

3. Reservoir Drawdown 

Work 

  

4. Dam Removal Work and 

Initial Habitat Restoration 

Work 

  

5. Final Habitat Restoration 

Work 

  

(1) Note: The Scheduled Milestone Substantial Completion Dates and Milestone 
Longstop Dates are expected to be negotiated and established on a 

definitive basis in the GMP Contract Amendment, as confirmed or revised 

in the Project Implementation Contract Amendment. 
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SECTION 7.3. MILESTONE SUBSTANTIAL COMPLETION DATE CONDITIONS. 

The following conditions shall constitute the “Milestone Substantial 

Completion Date Conditions”, each of which must be satisfied in all material respects by the 

Project Company in order for the applicable Milestone Substantial Completion Date to have 

been achieved, and each of which must remain satisfied as of the Milestone Substantial 
Completion Date: 

(1) Certification of Completion.  The Project Company has submitted, and the 

KRRC has approved in writing, such approval not to be unreasonably withheld or 

delayed, a certification by the Project Company that applicable Project Implementation 

Work Element is physically complete and in all respects is in compliance with the 

Contract Standards; 

(2) Governmental Approvals.  All Governmental Approvals required under 

Applicable Law and this Project Agreement to be obtained by the Project Company 

which are necessary to commence and continue the next succeeding Project 

Implementation Work Element shall be in full force and effect, and certified copies of all 

such Governmental Approvals shall have been delivered to the KRRC; 

(3) Required Maintenance Bond.  With respect to the  Final Habitat 

Restoration Work, the Project Company has obtained and delivered to the KRRC the 

Maintenance Bond required pursuant to subsection 16.2(F) (Maintenance Bond); 

(4) No Default.  The Project Company shall have certified that there is no 

Event of Default by the Project Company existing under this Project Agreement, or event 

which with the giving of notice or the passage of time would constitute an Event of 
Default by the Project Company hereunder; and 

(5) Certification of Satisfaction of Conditions.  The Project Company has 

submitted written certification that all of the foregoing conditions have been satisfied 

and the KRRC has approved the Project Company’s certification, which approval shall 

be effective as of the date of the Project Company’s certification. 

The KRRC shall have the right, in its discretion, to waive any of the foregoing conditions. 

SECTION 7.4. MILESTONE SUBSTANTIAL COMPLETION DATE CONCURRENCE 

OR DISAGREEMENT. 

(A) Milestone Substantial Completion Date Concurrence.  The Milestone 

Substantial Completion Date, with respect to each Project Implementation Work Element, shall 

be the day on which the Milestone Substantial Completion Date Conditions have been 
achieved, as determined in accordance with this Section.  If the Project Company certifies that 

all of the Milestone Substantial Completion Date Conditions have been achieved, the KRRC 

shall determine, within 30 days following its receipt of such report, whether it concurs in such 

certification.  If the KRRC states in writing that it concurs with the Project Company’s 

certification, the Project shall be deemed to have satisfied the Milestone Substantial 
Completion Date Conditions, and the Milestone Substantial Completion Date with respect to 

the applicable Project Implementation Work Element shall be deemed to have been established 

on the date of the Project Company’s original certification. 

(B) Milestone Substantial Completion Date Disagreement.  If the KRRC 

determines, at any time within 30 days following its receipt of the Project Company’s 

certification that all of the Milestone Substantial Completion Date Conditions have been 
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achieved, that it does not concur with the Project Company’s certification of Milestone 

Substantial Completion with respect to the applicable Project Implementation Work Element, 

the KRRC shall promptly send written notice to the Project Company of the basis for its 

disagreement.  In the event of any such non-concurrence by the KRRC, the Project Company 

may elect to initiate dispute resolution procedures in accordance with Article 11 (Dispute 
Resolution). 

SECTION 7.5. EFFECT OF UNEXCUSED DELAY IN ACHIEVEMENT OF 

MILESTONE SUBSTANTIAL COMPLETION. 

(A) Schedule for Completing Each Project Implementation Work Element.  

The Project Company shall achieve Milestone Substantial Completion with respect to the 

applicable Project Implementation Work Element by the applicable Milestone Scheduled 
Substantial Completion Date as set forth in Section 7.2 (Scheduled Milestone Substantial 

Completion Dates and Milestone Longstop Dates), and as such date may be extended pursuant 

to Article 14 (Uncontrollable Circumstances) and subsection (E) (Adjustment of Dates 

Applicable to Liquidated Damages) of this Section.  The Project Company shall pay delay 

liquidated damages for delays in the achievement of Milestone Substantial Completion beyond 
the applicable Scheduled Milestone Substantial Completion Date as and to the extent provided 

in subsection (B) (Daily Delay Liquidated Damages) and subsection (C) (Lump Sum Delay 

Liquidated Damages) of this Section. 

(B) Daily Delay Liquidated Damages.  Subject to relief in accordance with the 

terms and conditions of this Project Agreement as and to the extent provided in Article 14 

(Uncontrollable Circumstances), subsection (E) (Adjustment of Dates Applicable to Liquidated 
Damages) of this Section, and subsection 12.3(B) (Liquidated Damages Sublimit), if the 

Milestone Substantial Completion Date with respect to any Project Implementation Work 

Element occurs subsequent to the applicable Scheduled Milestone Substantial Completion 

Date, the Project Company shall pay to the KRRC daily delay liquidated damages in the 

amount of $15,000 for each day that the applicable Milestone Substantial Completion Date 
falls after the applicable Scheduled Milestone Substantial Completion Date and prior to the 

applicable Milestone Longstop Date.  No daily delay liquidated damages shall be payable with 

respect to any delays past the applicable Milestone Longstop Date.   

(C) Lump Sum Delay Liquidated Damages.  The parties acknowledge and 

agree that in the event the Project Company fails to achieve Milestone Substantial Completion 

of the Hatchery Work or the Pre-Reservoir Drawdown Work by the applicable Milestone 
Longstop Dates set forth in Section 7.2 (Scheduled Milestone Completion Dates and Milestone 

Longstop Dates), the applicable Project Implementation Work cannot be completed in calendar 

year 2021 and instead will need to be completed in calendar year 2022, thereby causing a one 

year delay in the overall completion of the Project Implementation Work.  Similarly, the parties 

acknowledge and agree that in the event the Project Company fails to achieve Milestone 
Substantial Completion of the Reservoir Drawdown Work or the Dam Removal Work and Initial 

Habitat Restoration Work by the applicable Milestone Longstop Dates set forth in Section 7.2 

(Scheduled Milestone Completion Dates and Milestone Longstop Dates), the applicable Project 

Implementation Work cannot be completed in calendar year 2022 and instead will need to be 

completed in calendar year 2023, thereby causing a one year delay in the overall completion of 

the Project Implementation Work. Finally, the parties also acknowledge and agree that a failure 
to complete both calendar year 2021 Project Implementation Work and calendar year 2022 

Project Implementation Work in their respective years will cause an aggregate two year delay in 

the overall completion of the Project Implementation Work. Accordingly, subject to relief in 

accordance with the terms and conditions of this Project Agreement in the event of 

Uncontrollable Circumstances as and to the extent provided in Article 14 (Uncontrollable 
Circumstances, subsection (E) (Adjustment of Dates Applicable to Liquidated Damages) of this 
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Section and subsection 12.3(B) (Liquidated Damages Sublimit), in the event that there is a 

delay in achieving Milestone Substantial Completion by either of the applicable Milestone 

Longstop Dates for calendar year 2021, the Project Company shall make a liquidated damage 

payment to the KRRC of $4,950,000 on account of such delay. In addition, in the event that 

there is a delay in achieving Milestone Substantial Completion by either of the applicable 
Milestone Longstop Dates for calendar year 2022, the Project Company shall also make a 

liquidated damage payment of $4,950,000 to the KRRC on account of such delay.   

(D) Maximum Liquidated Damages.  Subject to subsection 12.3(B) 

(Liquidated Damages Sublimit): 

(1) the aggregate maximum amount of daily delay liquidated 

damages payable is $465,000, calculated as the sum of the maximum daily 
delay liquidated damages under subsection (B) (Daily Delay Liquidated 

Damages) of this Section; and  

(2) the aggregate maximum amount of lump sum delay liquidated 

damages payable under subsection (C) (Lump Sum Delay Liquidated Damages) 

of this Section, calculated as the sum of the lump sum delay liquidated damages 
payable on account of a failure to achieve both a Milestone Substantial 

Completion Date by the applicable calendar year 2021 Milestone Longstop Date 

and a Milestone Substantial Completion Date by the applicable calendar year 

2022 Milestone Longstop Date, is $9,900,000.   

Any daily or lump sum delay liquidated damages payable by the Project Company pursuant to 

this Section shall be due on the first day of each month following the month during which such 
daily or lump sum delay liquidated damages were incurred by the Project Company pursuant 

to this Section. 

(E) Adjustment of Dates Applicable to Liquidated Damages.  The payment of 

any lump sum delay liquidated damages payable on account of a failure to achieve a Milestone 

Longstop Date shall cause all subsequent Scheduled Milestone Substantial Completion Dates 
and Milestone Longstop Dates to be adjusted to a date that is one year later than the applicable 

date set forth in Section 7.2 (Scheduled Milestone Substantial Completion Dates and Milestone 

Longstop Dates), as such date may be adjusted by Article 14 (Uncontrollable Circumstances).  

The parties acknowledge and agree this adjustment is established for the purposes of avoiding 

a double recovery of liquidated damages for the same delay.   

(F) Extension of Milestone Longstop Date.  If the Project Company fails to 
achieve Milestone Substantial Completion with respect to any Project Implementation Work 

Element by the applicable Milestone Longstop Date for any reason, the Milestone Longstop 

Date for such Project Implementation Element shall be extended by 365 days to account for 

seasonal considerations in carrying out the Project Implementation Work, and the Project 

Company shall resume performance of such Project Implementation Work Element as soon as 
practicable.  Failure of the Project Company to achieve Milestone Substantial Completion with 

respect to such Project Implementation Work Element in such circumstances by the extended 

Milestone Substantial Completion Date, without excuse for Uncontrollable Circumstances, 

shall constitute an Event of Default hereunder without further cure opportunity, as provided in 

Section 12.2 (Events of Default by the Project Company). 

(G) Milestone Substantial Completion Requires Completion of Work on All 
Facilities.  In order to achieve Milestone Substantial Completion with respect to a particular 

Project Implementation Work Element, the Project Company shall complete the Project 
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Implementation Work with respect to all of the Facilities; work completion with respect to some 

but not all of the Facilities shall not be deemed to constitute Milestone Substantial Completion. 

(H) KRRC’s Right to Complete a Project Implementation Work Element.  In 

the event the Project Company fails to achieve Milestone Substantial Completion with respect 

to any Project Implementation Work Element by the last day of the applicable Milestone 
Longstop Date, without limiting any other right of the KRRC hereunder, the KRRC shall have 

the right, but not the obligation, to engage others to complete performance of the applicable 

Project Implementation Work Element, at the risk and cost of the Project Company, and the 

KRRC may deduct such cost from any amount remaining to be paid against the Contract Price 

or deduct and retain an amount equal to such cost from the retainage held pursuant to 

subsection 9.3(E) (Retainage).  If the cost of such completion of the applicable Project 
Implementation Work Element by the KRRC exceeds the cost of such applicable Project 

Implementation Work Element, as specified in the Schedule of Values prepared in accordance 

with Appendix 8 (Contract Price), then the Project Company shall reimburse the KRRC for all 

such excess cost and expenses reasonably incurred by the KRRC in connection therewith.  The 

KRRC shall provide the Project Company with seven days’ advance written notice prior to 
exercising its right to complete the applicable Project Implementation Work Element pursuant 

to this Section.  The Project Company acknowledges that if the KRRC exercises its right to 

complete the applicable Project Implementation Work Element pursuant to this Section, the 

KRRC shall have the right to take possession of and utilize such materials, appliances and 

equipment on the Project Site that the KRRC deems necessary or useful in completing the 

applicable Project Implementation Work Element.  The right of the KRRC to complete the 
applicable Project Implementation Work Element specified in this Section shall not be 

construed to establish any limitation with respect to any obligations or liabilities of the Project 

Company under this Project Agreement.  This Section is intended to supplement (and not to 

limit) the Contract Obligations otherwise applicable to the Project Implementation Work. 

SECTION 7.6. MILESTONE PUNCH LIST ITEMS. 

(A) Milestone Punch List Requirements.  The Project Company shall submit 

a proposed Milestone Punch List to the KRRC and the Program Manager when the Project 

Company believes that a Project Implementation Work Element has been substantially 

completed in compliance with the Contract Documents.  The “Milestone Punch List” shall be 

a statement of repairs, corrections and adjustments to the Project Implementation Work 

Element, and incomplete aspects of the Project Implementation Work, which in the Project 
Company’s opinion: 

(1) The Project Company can complete before the date specified in 

subsection (B) (Completion of Milestone Punch List Items) of this Section, and with 

minimal interference to the occupancy, use and lawful operation of the Project; and 

(2) Would represent, to perform or complete, a total cost of not more than 
0.5% of the portion of the Guaranteed Maximum Price applicable to such Project 

Implementation Work Element (unless the KRRC determines, in its discretion, that a 

higher percentage is acceptable, as evidenced by the written approval of the KRRC 

Contract Representative). 

The KRRC shall, acting reasonably, have the right to approve the Milestone Punch List. 

(B) Completion of Milestone Punch List Items.  The Project Company shall 
complete all items on the Milestone Punch List within 90 days following the Substantial 

Completion Date.  All work associated with the Milestone Punch List items shall constitute 
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Project Implementation Work hereunder and shall be performed by the Project Company in 

accordance with the Contract Standards. 

SECTION 7.7. MILESTONE FINAL COMPLETION. 

(A) Requirements.  The Project Company shall achieve each Milestone Final 

Completion within 120 days following each applicable Milestone Substantial Completion Date.  
“Milestone Final Completion” shall be deemed to have occurred when all of the following 

conditions have been satisfied: 

(1) Milestone Substantial Completion Achieved.  The Project Company shall 

have achieved Milestone Substantial Completion for the applicable Project 

Implementation Work Element in accordance with this Article; 

(2) Project Implementation Work Completed.  All applicable Project 
Implementation Work for the applicable Project Implementation Work Element is 

complete and in all respects is in compliance with the Contract Documents; 

(3) Deliverable Material.  The Project Company shall have delivered to the 

KRRC all Deliverable Material required by the Contract Documents; 

(4) Final Record Drawings.  The Project Company shall have delivered to the 
KRRC a final and complete reproducible set of record Drawings, as required by 

Appendix 7 (Project Implementation Work Review Procedures); 

(5) Milestone Final Completion Payment Requirements.  The Project 

Company shall have satisfied all requirements associated with payment for Milestone 

Final Completion, as set forth in Section 9.5 (Payment Upon Milestone Final 

Completion); and 

(6) Certification.  The Project Company has submitted written certification 

that all of the foregoing conditions have been satisfied and the KRRC has approved the 

Project Company’s certification, which approval shall be effective as of the date of the 

Project Company’s certification. 

(B) Notice and Report of Milestone Final Completion.  When the Project 
Company believes that it has achieved any Milestone Final Completion, it shall deliver to the 

KRRC and the Program Manager a written notice thereof (the “Notice of Milestone Final 

Completion”).  The Notice of Milestone Final Completion shall contain a report in a form 

acceptable to the KRRC, and with sufficient detail to enable the KRRC and the Program 

Manager to determine the completion by the Project Company of all Project Implementation 

Work to be performed under this Project Agreement, and such other information that the KRRC 
may require to determine whether Milestone Final Completion has been achieved. 

(C) Achievement of Milestone Final Completion.  The KRRC shall, in 

consultation with the Program Manager, within 20 days following receipt of a Notice of 

Milestone Final Completion, inspect the Project Implementation Work Element, review the 

report submitted by the Project Company and either: (1) deliver a written certificate to the 
Project Company stating that all conditions set forth in subsection (A) (Requirements) of this 

Section have been satisfied; or (2) notify the Project Company in writing that Milestone Final 

Completion has not been achieved, stating in detail the reasons therefor.  In the event that the 

KRRC determines that Milestone Final Completion has not been achieved, the Project Company 

shall promptly take such action or perform such Project Implementation Work as will achieve 

Milestone Final Completion and shall issue to the KRRC and the Program Manager another 
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Notice of Milestone Final Completion pursuant to subsection (B) (Notice and Report of 

Milestone Final Completion) of this Section.  Such procedure shall be repeated as necessary 

until Milestone Final Completion is achieved.  If the KRRC, in its written certificate delivered in 

accordance with this Section, states that it concurs that all conditions set forth in 

subsection (A) (Requirements) of this Section have been satisfied, the Project shall be deemed 
to have achieved Milestone Final Completion and Milestone Final Completion shall be deemed 

to have been established on the date of the Project Company’s most recent Notice of Milestone 

Final Completion. 

(D) Failure to Achieve Milestone Final Completion.  The Project Company 

shall achieve Milestone Final Completion by the date specified in subsection (A) (Requirements) 

of this Section.  If Milestone Final Completion has not been achieved by such date, an Event of 
Default by the Project Company shall be deemed to have occurred under Section 12.2 (Events 

of Default by the Project Company), notwithstanding any absence of notice, further cure 

opportunity or other procedural rights accorded the Project Company thereunder, and the 

KRRC shall thereupon have the right to terminate this Project Agreement upon written notice 

to the Project Company.  Upon any such termination, the KRRC shall have all of the rights 
provided in Article 12 (Breach, Default, Remedies and Termination) upon a termination of this 

Project Agreement for cause. 

SECTION 7.8. PROJECT FINAL COMPLETION. 

(A) Project Final Completion Services Requirements.  The Project Company 

shall submit a proposed list of Project Final Completion Services to the KRRC and the Program 

Manager when the Project Company believes all Milestone Substantial Completion Dates have 
been achieved.  The “Project Final Completion Services List” shall be a statement of all 

necessary ongoing habitat monitoring work which in the Project Company’s opinion: 

(1) Will be completed before the date specified in subsection (B) (Completion 

of Project Final Completion Services List) of this Section, in order to complete the 

Project; and 

(2) Would represent, to perform or complete, a total cost of not more than 

0.5% of the Guaranteed Maximum Price (unless the KRRC determines, in its discretion, 

that a higher percentage is acceptable, as evidenced by the written approval of the 

KRRC Contract Representative). 

The KRRC shall have the right, acting reasonably, to approve the Project Final Completion 

Services List. 

(B) Completion of Project Final Completion Services List.  The Project 

Company shall complete all items on the Project Final Completion Services List within 60 days 

following the Milestone Substantial Completion Date applicable to the Final Habitat Restoration 

Work.  All Project Final Completion Services shall constitute Project Implementation Work 

hereunder and shall be performed by the Project Company in accordance with the Contract 
Standards. 
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ARTICLE 8 

 

MANAGEMENT, LABOR AND SUBCONTRACTORS 

SECTION 8.1. MANAGEMENT. 

(A) Project Manager.  The Project Company shall designate an employee of 

the Project Company, any Affiliate of the Project Company, or the Project Company’s Project 

Implementation Work manager as the “Project Manager”.  When the Project Company or any 

Subcontractor is performing Project Implementation Work, the Project Manager (or designee 

reasonably acceptable to the KRRC) shall be present at the Project Site.  The Project Manager 
shall, among other things:  

(1) Be familiar with the Contract Obligations and all requirements of the 

Contract Documents; 

(2) Be able to communicate in fluent English; 

(3) Coordinate the Contract Obligations and give the Contract Obligations 
regular and careful attention and supervision; 

(4) Maintain a daily status log of the Project Implementation Work when 

being performed; and 

(5) Attend all Project meetings (including meetings concerning scope, review, 

pre-bid, pre-construction, construction, demolition and habitat restoration matters) 

with the KRRC and its representatives. 

The Project Company represents and warrants that the Project Manager shall be vested with 

the authority to act on behalf of the Project Company in connection with the performance of the 

Contract Obligations and to bind the Project Company with respect to any certification required 

under this Project Agreement to be made by the Project Manager.  If the Project Company is 

comprised of two or more persons functioning as a joint venture, the Project Company shall 
have the authority to represent and act for the joint venture.  The Project Manager may be a 

different individual for the Preliminary Services and the Project Implementation Work.  The 

Project Company may change the person assigned as the Project Manager solely in accordance 

with the provisions of subsection (C) (KRRC Rights with Respect to Key Personnel) of this 

Section. 

(B) Replacement of Certain Key Personnel.  If the Project Company formally 
or informally replaces the Project Manager, the Construction Design Coordinator or the 

Construction Manager, each as identified in Appendix 10 (Key Personnel and Approved 

Subcontractors), absent the KRRC’s request and absent good cause shown (as defined in 

subsection (C) (KRRC Rights with Respect to Key Personnel) of this Section), a deduction of 

$150,000 shall be applied to the Contract Compensation.  Any successor Project Manager, 
Construction Design Coordinator, or Construction Manager shall be subject to the approval of 

the KRRC in its discretion.  This Section’s requirements shall apply to the replacement of any 

successor Project Manager, Construction Design Coordinator or Construction Manager.  

(C) KRRC Rights with Respect to Key Personnel.  The Project Company 

acknowledges that the identity of the Project Manager and the other key management and 

supervisory personnel proposed by the Project Company and its Subcontractors in its Proposal 
was a material factor in the selection of the Project Company to perform this Project 

Agreement.  Such personnel, their affiliations and their anticipated roles in the performance of 
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the Contract Obligations are set forth in Appendix 10 (Key Personnel and Approved 

Subcontractors).  The Project Company shall utilize such personnel to perform such services 

unless such personnel are unavailable for good cause shown.  “Good cause shown” shall not 

include performing services on other projects for the Project Company or any of its Affiliates, 

but shall include termination for cause, employee death, disability, retirement, resignation or 
any job protected leave available under Applicable Law.  In the event of any such permissible 

unavailability, the Project Company shall utilize replacement key management and supervisory 

personnel of equivalent skill, experience and reputation.  Any on-site personnel change shall be 

proposed to the KRRC with reasonable advance notice for its review and approval, which shall 

not be unreasonably withheld or delayed.  The Project Company shall remove or replace, or 

have removed or replaced, any personnel performing the Contract Obligations if the KRRC, 
acting reasonably, determines that an unworkable relationship has developed between the 

KRRC and the individual. 

SECTION 8.2. LABOR. 

(A) Personnel Performance.  The Project Company shall enforce discipline 

and good order at all times among the Project Company’s employees and all Subcontractor 
employees.  All persons engaged by the Project Company for performance of the Contract 

Obligations shall have requisite skills for the tasks assigned.  The Project Company shall 

employ or engage and compensate engineers and other consultants to perform all engineering 

and other services required for the Contract Obligations.  The Project Company shall ensure 

that all persons performing Contract Obligations, including all Subcontractors, comply with all 

registration, licensing and certification requirements imposed by any Governmental Body or 
otherwise under Applicable Law, including Project Company and Subcontractor employees. 

(B) Training of Project Company and Subcontractor Employees.  The Project 

Company shall provide training for all individuals employed by the Project Company or 

Subcontractors as a prerequisite to their entry to the Project Site.  The Project Company’s 

training program for such employees shall include orientation training, safety and awareness 
training, and any other training deemed necessary. 

(C) Labor Relations.  The Project Company shall furnish labor that can work 

in harmony with all other elements of labor employed for the performance of the Project 

Implementation Work.  The Project Company shall have exclusive responsibility for disputes or 

jurisdictional issues among unions or trade organizations representing employees of the Project 

Company or its Subcontractors, whether pertaining to organization of the Project 
Implementation Work, arrangement or subdivision of the Project Technical Requirements, 

employee hiring, or any other matters.  The KRRC shall have no responsibility whatsoever for 

any such disputes or issues and the Project Company shall indemnify, defend and hold 

harmless the KRRC and the Project Company Indemnitees in accordance with and to the extent 

provided in Section 15.1 (Project Company’s Obligation to Indemnify) from and against all Loss-
and-Expense resulting from any such labor dispute. 

(D) Notice of Labor Disputes.  If the Project Company has knowledge of an 

actual or potential labor dispute that may affect any of the Contract Obligations, the Project 

Company shall promptly: 

(1) Give notice thereof to the KRRC, including all relevant information 

related to the dispute of which the Project Company has knowledge; and 
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(2) Take all reasonable steps to ensure that such labor dispute does not 

affect the performance of any of the Contract Obligations including by applying for relief 

to appropriate forums or courts. 

(E) Prevailing Wage Rates in California and Oregon.  The Project Company 

shall, and shall cause all Subcontractors to, pay not less than the prevailing wage rate for all 
types and classifications of any of the Project Implementation Work (1) specified in Chapter 1 

(commencing with Section 1720) of Part 7 of Division 2 of California Labor Code, and (2) 

specified in applicable Oregon law (each as applicable for Project Implementation Work in each 

State) or workers at the Project Site in job classifications covered thereby, including all 

applicable shift, weekend, holiday, foreman, health and welfare, pension, vacation, travel, 

training, subsistence and other pay established for each classification of work.  The Project 
Company shall cause a copy of the prevailing rates of wages to be posted at the Project Site, 

shall keep and maintain payroll and other relevant information in order to permit the KRRC to 

monitor compliance with this requirement, and shall furnish certified copies of such payrolls 

and other information to the KRRC or its designee upon request.  The prevailing wage rates 

must be posted at the Project Site.  Failure to pay the prevailing wage rate is a material breach 
of this Project Agreement.  

(F) Non-Discrimination Policy.  Discrimination in any manner against any 

employee or applicant for employment by the Project Company or a Subcontractor on the basis 

of sex, race, creed, color, age, mental or physical disability, sexual orientation, religion, marital 

status, gender identity or national origin is prohibited.  The Project Company shall include a 

similar nondiscrimination clause in all Subcontracts.  If the Project Company fails to include a 
nondiscrimination clause in a Subcontract, the KRRC shall provide a reasonable opportunity to 

cure the defect.  If the Project Company fails to cure the defect within the time period granted, 

the KRRC may declare this Project Agreement void and the Project Company shall be entitled to 

the reasonable value of the Contract Obligations that have been performed and materials that 

have been provided to date.  If the Project Company cures the defect, this Project Agreement 
shall remain in force.  If the Project Company willfully fails to comply with the requirements of 

the nondiscrimination clause, the KRRC may compel the Project Company to continue to 

perform under this Project Agreement as provided in California Public Utilities Code Section 

20-106(b). 

(G) Sexual Harassment.  Sexual harassment by the Project Company, a 

Subcontractor, or any of their employees while on the Project Site or while actively representing 
or performing Contract Obligations for the KRRC is prohibited.  It shall be the responsibility of 

the Project Company to prevent any such acts and to remove any employee who conducts such 

acts.  Unwelcome sexual advances, requests for sexual favors, and other verbal or physical 

conduct of a sexual nature constitute sexual harassment.  Basic criteria for determining 

unlawful behavior includes conduct that has the purpose or effect of unreasonably interfering 
with an individual’s work performance or creating an intimidating, hostile or offensive working 

environment. 

(H) Abuse, Use, Sale or Possession of Drugs or Intoxicants.  The use, 

possession, sale or distribution of drugs or intoxicants by the Project Company, a 

Subcontractor, or any of their employees while on the Project Site or while actively representing 

or performing Contract Obligations for the KRRC is prohibited.  It shall be the responsibility of 
the Project Company to prevent such activities and to remove any employee or Subcontractor 

employee whose ability to perform appears to be affected by the use of drugs or intoxicants.  

Failure of the Project Company to comply with this Section shall be a material breach of this 

Project Agreement. 
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SECTION 8.3. SUBCONTRACTING GENERALLY. 

(A) Right to Subcontract.  The Project Company may carry out the Project 

Implementation Work and other Contract Obligations by contracting such obligations to one or 

more Subcontractors in accordance with the requirements of this Article.  The Project Company 

shall retain full responsibility to the KRRC under this Project Agreement for all matters related 
to the Contract Obligations, notwithstanding the execution of, or the terms and conditions 

contained in, any Subcontract.  Subcontracts entered into by the Project Company for the 

performance of the Contract Obligations shall neither supersede nor abrogate any of the terms 

or provisions of this Project Agreement. 

(B) Approval Required.  The Subcontractors identified in Appendix 10 (Key 

Personnel and Approved Subcontractors) are approved by the KRRC for the performance of the 
specific Contract Obligations identified therein, subject to the rights of the KRRC under this 

Section.  The Project Company shall retain such Subcontractors to perform such services, 

unless otherwise agreed to in writing by the KRRC.  All other Subcontractors shall be subject to 

the approval of the KRRC, which approval shall not be unreasonably withheld or delayed.  The 

Project Company shall replace any Subcontractor at the request of the KRRC, after notice and 
a reasonable opportunity for corrective action, in the event that the KRRC determines, in its 

reasonable discretion, that an unworkable relationship has developed between the KRRC or the 

Project Company and the Subcontractor.  The KRRC’s approval of any Subcontractor 

performing Contract Obligations shall be subject to the terms and conditions of Section 8.4 

(Self-Performance and Subcontractor Selection). 

(C) Performance Failure.  The Project Company shall retain full responsibility 
to the KRRC under this Project Agreement for all matters related to the Contract Obligations.  

No failure of any Subcontractor used by the Project Company in connection with the provision 

of the Contract Obligations shall constitute an Uncontrollable Circumstance or otherwise 

relieve the Project Company from its obligations hereunder to perform the Contract 

Obligations, except as provided in items (10), (11) and (13) in the definition of Uncontrollable 
Circumstances.  The Project Company shall be responsible for settling and resolving with all 

Subcontractors all claims including those:  

(1) Arising out of delay, disruption, interference, hindrance, schedule 

extension caused by the Project Company; 

(2) Arising from the actions or inactions of the Project Company or a 

Subcontractor; or 

(3) Inflicted on the Project Company or a Subcontractor by the actions of 

another Subcontractor. 

The Project Company shall provide to the KRRC, promptly following the receipt thereof, copies 

of any notice of default, breach or non-compliance received under or in connection with any 

Subcontract that may have a material and adverse effect on performance by the Project 
Company of its obligations under the Contract Documents. 

(D) Restricted Persons.  In providing the Contract Obligations, the Project 

Company shall not contract with, or allow any of its Subcontractors to contract with, any 

person that, in the reasonable opinion of the KRRC, is a Restricted Person. 

(E) Subcontractor Licensing.  All trade Subcontractors shall possess a valid 

contractor license as required by Applicable Law for the classification required for the work to 
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be performed by the Subcontractor at the time of the Subcontract and throughout the duration 

of the Subcontract.  Subsection 8.2(A) (Personnel Performance) shall be applicable to all 

Subcontractors performing Design Professional Services. The Project Company and any 

Subcontractor that performs any construction portion of the Project Implementation Work in 

California shall possess and maintain a State contractor’s license, classification A (General 
Engineering Contractor) 

(F) Availability of Material Subcontractors and Key Personnel.  At the 

request of the KRRC, the Project Company shall make the key representatives of Material 

Subcontractors available for meetings between the KRRC and the Project Company concerning 

design review, Project Implementation Work progress or any other matter relating to the 

performance of the Project Implementation Work.  The Project Company shall provide the 
KRRC with periodic human resource allocation summary reports concerning the personnel of 

the Material Subcontractors, which reports shall include anticipated personnel allocations for 

all ongoing and planned projects and shall demonstrate human resource sufficiency. 

(G) Assignability.  All Subcontracts entered into by the Project Company with 

respect to the Project shall be assignable to the KRRC, solely at the KRRC’s election and 
without cost or penalty, upon any early termination of this Project Agreement, including 

convenience termination under Section 12.6 (KRRC Convenience Termination Rights). 

(H) SLTBE Goals.  The Project Company acknowledges the KRRC has 

established (1) a non-mandatory goal for 5% of the Preliminary Services Fee and 5% of the 

Contract Price to be subcontracted to SLBE Firms, and (2) a non-mandatory goal for 5% of the 

Preliminary Services Fee and 5% of the Contract Price to be subcontracted to TBE Firms (the 
“SLTBE Goals”). The Project Company further acknowledges that a subcontractor that 

qualifies as both an SLBE Firm and an TBE Firm shall only be counted under one such 

category for the purposes of the SLTBE Goals.  The Project Company shall use commercially 

reasonable efforts to comply with the SLTBE Goals by utilizing practices consistent with 

industry standards, including the use of outreach programs, creation of small work packages, 
and engagement the KRRC in a KRRC-supervised subcontracting process. The Project 

Company shall report its progress in meeting the SLTBE Goals in each Monthly Progress 

Report.   

(I) Subcontractor Claims.  The Project Company shall pay or cause to be 

paid to all Subcontractors all amounts due in accordance with their respective Subcontracts 

and the requirements of this Article.  No Subcontractor shall have any right or claim against 
the KRRC for labor, services, materials or equipment furnished for the Contract Obligations.  

The Project Company acknowledges that its indemnity obligations under Article 15 

(Indemnification) shall extend to all claims for payment or damages by any Subcontractor who 

furnishes or claims to have furnished any labor, services, materials or equipment in connection 

with the Project Implementation Work.  The Project Company shall, at the KRRC Contract 
Representative’s request, furnish satisfactory evidence that all obligations of the nature 

designated above in this Section have been paid, discharged or waived.  If the Project Company 

fails to do so the KRRC may, after having notified the Project Company, either pay unpaid bills 

or withhold from the Project Company’s unpaid compensation a sum of money deemed 

reasonably sufficient to pay any and all such lawful claims until satisfactory evidence is 

furnished that all liabilities have been fully discharged whereupon payment to the Project 
Company will be resumed in accordance with the terms of this Project Agreement, but in no 

event shall the provisions of this sentence be construed to impose any obligations upon the 

KRRC to either the Project Company, the Surety or any third party.  In paying any unpaid bills 

of the Project Company, any payment so made by the KRRC will be considered as a payment 
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made under this Project Agreement by the KRRC to the Project Company and the KRRC will not 

be liable to the Project Company for any such payments made in good faith. 

(J) Removal of Subcontractors and Personnel.  If at any time during the 

Term, the KRRC reasonably determines that the performance of any Subcontractor or any 

member of Subcontractor’s staff performing Contract Obligations is unsatisfactory, the KRRC 
may require the Project Company to remove such Subcontractor or staff member immediately 

and replace the Subcontractor or staff member at no cost or penalty to the KRRC. 

(K) Statement Required by California Business and Professions Code Section 

7030.  Construction contractors are required by California law to be licensed and regulated by 

the Contractors’ State License Board, which has jurisdiction to investigate complaints against 

contractors if a complaint regarding a patent act or omission is filed within four years of the 
date of the alleged violation. A complaint regarding a latent act or omission pertaining to 

structural defects must be filed within 10 years of the date of the alleged violation. Any 

question concerning a contractor may be referred to the Registrar, Contractors’ State License 

Board, P.O. Box 2600, Sacramento, California 95826.  

SECTION 8.4. SELF-PERFORMANCE AND SUBCONTRACTOR SELECTION. 

(A) Self-Performed Project Implementation Work Generally.  Project 

Implementation Work on the Project shall not be performed by the Project Company or its 

Affiliates, except with the approval of the KRRC given in its discretion pursuant to 

subsection (F) (Alternative Procedures for Project Implementation Work) of this Section.  The 

parties acknowledge that, during the performance of the Preliminary Services and in the 

development of the GMP Project Submittal, the Project Company is expected to propose that 
specific aspects of the Project Implementation Work be proposed for self-performance by the 

Project Company, any Affiliate of the Project Company or by an Approved Subcontractor.  The 

KRRC agrees to consider approving such self-performance if the Project Company 

demonstrates to the KRRC’s satisfaction that providing for such self-performance is in the best 

interest of the Project and that the pricing therefor will be fair, reasonable and consistent with 
industry standards for similar services.  The KRRC, in its discretion, may require that any such 

demonstration be subject to an “open book” process in accordance with subsection (F) 

(Alternative Procedures for Project Implementation Work) of this Section.  In the event that the 

KRRC approves self-performance of Project Implementation Work by the Project Company or 

any Affiliate of the Project Company hereunder, the KRRC expects that the value of any such 

self-performed Project Implementation Work will not exceed 40% of the Guaranteed Maximum 
Price. 

(B) Division of Work.  The Project Company shall coordinate and develop 

with the KRRC Contract Representative and the Program Manager bid packages and work 

scope descriptions for each separate bid category that represents the entirety of the scope of 

the Project Implementation Work for each phase and stage of the Project.  The Project Company 
shall be responsible for determining the Project Technical Requirements that are applicable to 

each Subcontractor performing Project Implementation Work, including all trade 

Subcontractors and Suppliers.  The Project Company shall be responsible for the assembly, 

reproduction and distribution of all documents defining the scope of work for each 

Subcontractor. 

(C) Competitive Procedures for Project Implementation Work.  Except as may 
otherwise be approved in writing by the KRRC Contract Representative in accordance with 

subsection (F) (Alternative Procedures for Project Implementation Work) of this Section, the 

Project Company shall enter into fixed-price Subcontracts for the performance of all Project 
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Implementation Work and, in connection therewith, shall utilize a competitive bidding or 

competitive proposal process in accordance with the Subcontracting Plan prepared during 

performance of the Preliminary Services and negotiated and agreed upon by the parties as part 

of the GMP Contract Amendment.  All Subcontractors shall be subject to the approval of the 

KRRC pursuant to subsection 8.3(B) (Approval Required). 

(D) KRRC and Program Manager Review and Participation Rights.  Without 

limiting anything set forth herein, the Project Company acknowledges and agrees that the 

KRRC and the Program Manager shall have the right to: (a) review and comment on all 

procurement documents; (b) attend any bid or proposal openings; (c) attend any meetings with 

prospective Subcontractors or Suppliers, including scope review meetings; (d) review all bids, 

proposals, and other information developed or otherwise resulting from any competitive 
procurement, including the Project Company’s tabulation, scoring or evaluation materials; and 

(e) otherwise participate in the negotiation and contract award process.  Upon contract award, 

the Project Company shall provide the KRRC Contract Representative and the Program 

Manager with a description of the competitive process undertaken in connection with such 

contract award, together with copies of all material documents used in connection therewith 
and agreements resulting therefrom. 

(E) KRRC Right to Require Re-Solicitations.  The KRRC, in its discretion, 

shall have the right to direct the Project Company to reject any or all bids and proposals and 

re-solicit any Project Implementation Work in accordance with subsection (C) (Competitive 

Procedures for Project Implementation Work) of this Section in the event the KRRC is not 

satisfied that the pricing received is fair, reasonable and consistent with industry standards for 
similar services.  In making such determination, the KRRC, in its discretion, shall have the 

right to request a review of any bids and proposals received by the Project Company under an 

“open book” process. 

(F) Alternative Procedures for Project Implementation Work.  The Project 

Company may propose to the KRRC Contract Representative alternative procedures for the 
procurement of Project Implementation Work, including performance of Project Implementation 

Work by labor forces of the Project Company, any Affiliate of the Project Company or by an 

Approved Subcontractor as indicated in subsection (A) (Self-Performed Project Implementation 

Work Generally) of this Section.  The KRRC Contract Representative’s approval of any such 

alternative procedure, shall be in the KRRC’s discretion.  The Project Company recognizes that, 

if the Project Company wishes to perform Project Implementation Work with its own labor 
forces or the labor forces of an Affiliate or an Approved Subcontractor, the KRRC may, but is 

not obligated to, require that the Project Company, Affiliate or Approved Subcontractor submit 

a bid or proposal for the work on a competitive basis, as contemplated by subsection (C) 

(Competitive Procedures for Project Implementation Work) of this Section.  If the Project 

Company or any Affiliate of the Project Company intends to submit a competitive bid or 
proposal for Project Implementation Work, the Project Company shall notify the KRRC Contract 

Representative in writing prior to the issuance of procurement documents for the work, and the 

KRRC Contract Representative shall have the right to require the submittal of all bids or 

proposals directly to the KRRC (and not to the Project Company) for review, evaluation and 

selection.  Any decision by the KRRC to approve the performance of Project Implementation 

Work without obtaining competitive bids or proposals shall, in the KRRC’s discretion, be 
subject to an “open book” process to provide the KRRC with sufficient information to determine 

whether the proposed pricing of the work is fair, reasonable and consistent with industry 

standards for similar services. 

(G) Procurement of Subcontractors Prior to the GMP Contract Amendment 

Date.  The Project Company, during the Preliminary Services, in the development of the 
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proposed Base Guaranteed Maximum Price to be submitted to the KRRC in the GMP Project 

Submittal (1) may conduct discussions with and obtain indicative pricing information from 

potential Project Implementation Work Subcontractors, and (2) may initiate, subject to the 

approval of the KRRC given in its discretion, the formal procurement process for selecting 

Project Implementation Work Subcontractors.  Any such formal procurement process shall be 
conducted in accordance with the requirements of this Section.  No Subcontract resulting from 

such procurement process shall be executed prior to the GMP Contract Amendment Date 

without the KRRC’s consent given in its discretion. 

(H) Security for Project Implementation Work Subcontractor Performance.  

The Project Company, acting reasonably, may provide security for the performance of 

Subcontractors under Project Implementation Work Subcontracts, and the reasonable costs 
therefor shall constitute Project Implementation Work Costs.  Such security may include 

Subcontractor Default Insurance. 

SECTION 8.5. TERMINATION, AMENDMENT, ASSIGNMENT AND 

REPLACEMENT OF MATERIAL SUBCONTRACTS. 

(A) Termination, Amendment and Assignment.  Unless the Project Company 
has, at its earliest practicable opportunity, submitted to the KRRC notice of the proposed 

course of action (and any relevant documentation), the Project Company shall not: 

(1) Terminate, or agree to, or permit the termination of, any Material 

Subcontract; 

(2) Make, or agree to, or permit the making of (a) any material amendment of 

any Material Subcontract; or (b) any departure by any party from any material provision 
of any Material Subcontract; or 

(3) Permit any Material Subcontract party to assign or transfer to any 

person any of such Material Subcontract party’s rights or obligations under a Material 

Subcontract. 

(B) Replacement.  If any Material Subcontract at any time lapses, 
terminates, or otherwise ceases to be in full force and effect (whether by reason of expiration or 

otherwise), unless the goods, services or rights which were the subject matter of such Material 

Subcontract are no longer reasonably required for the Project, the Project Company will 

forthwith enter into, or cause to be entered into, a replacement contract or contracts upon the 

same or substantially similar terms as the contract so replaced (to the extent reasonably 

practicable).  If at any time any amendment is made to any Material Subcontract, or a 
replacement Material Subcontract (or any agreement which materially affects the interpretation 

or application of any Material Subcontract) is entered into, the Project Company shall deliver to 

the KRRC a copy of each such amendment or agreement within 14 days of the date of its 

execution or creation, certified as a true copy by the Project Manager. 
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ARTICLE 9 

 

COMPENSATION 

SECTION 9.1. COMPENSATION FOR PRELIMINARY SERVICES. 

(A) Compensation for Base Preliminary Services.  During the Preliminary 

Services, the KRRC shall pay the Project Company the Preliminary Services Fee in the manner 

and subject to the terms and conditions set forth in this Project Agreement and in Appendix 2 

(Preliminary Services).  The Project Company agrees that the Preliminary Services Fee, when 

earned, shall be the Project Company’s entire compensation and reimbursement for the 
performance of the Preliminary Services, inclusive of all costs, expenses and disbursements 

paid or incurred by the Project Company, as well as all overhead, administration, risk and 

profit.  The Preliminary Services Fee shall be subject to adjustment solely in accordance with 

Section 5.2 (Changes to the Scope of the Preliminary Services). 

(B) Compensation for Additional Preliminary Services.  The Project Company 
shall be compensated for any Additional Preliminary Services on a time and materials or lump 

sum basis, agreed to in writing through a Change Order or a Contract Amendment executed by 

the KRRC and the Project Company.  Compensation for Additional Preliminary Services may 

consist of compensation on the basis of Project Company’s and Subcontractors’ billing rates 

approved by the KRRC.  The Change Order or Contract Amendment, as applicable, may set 

forth additional compensation and Payment Request requirements. 

(C) Payment Requests and Payment.  The Project Company shall provide the 

KRRC with a Payment Request for the performance of the Preliminary Services on a monthly 

basis in accordance with the specific requirements set forth in Appendix 2 (Preliminary 

Services).  The Payment Request shall state the amount payable for the month and the total 

amount paid against the Preliminary Services Fee through the date of the Payment Request, 
along with the Monthly Progress Report regarding the performance of the Preliminary Services 

and such other information or documentation as the KRRC may reasonably require.  The KRRC 

shall make payment to the Project Company of all properly supported invoiced amounts within 

30 days of receipt of the Payment Request, subject to the terms and conditions of this Project 

Agreement.  Payments of the Preliminary Services Fee shall not be subject to retainage 

holdback or, except as provided in subsections (D) (Non-Compliant Preliminary Services) and 
(E) (Billing Statement Disputes) of this Section, offset. 

(D) Non-Compliant Preliminary Services.  Nothing contained in this Project 

Agreement shall require the KRRC to pay for any Preliminary Services which are not performed 

in accordance with the terms and conditions of this Project Agreement.  The KRRC shall not be 

required to pay the Preliminary Services Fee to the Project Company at any time the Project 
Company is in material breach or default under this Project Agreement. 

(E) Billing Statement Disputes.  If the KRRC disputes in good faith any 

Payment Request for Preliminary Services, the KRRC shall pay all undisputed amounts when 

due but may withhold payment of the disputed amount, and shall provide the Project Company 

with a written objection indicating the amount being disputed and the reasons then known to 

the KRRC for the dispute.  In the event that the Project Company disputes any amounts offset 
by the KRRC, it shall provide the KRRC with a written objection indicating the amount being 

disputed and the reasons then known to the Project Company.  If the Project Company is 

unable to reach agreement with the KRRC as to the payment dispute, the Project Company 

may elect to initiate dispute resolution procedures in accordance with Section 11.1 (Dispute 

Resolution Procedures).  When any billing dispute is finally resolved, if payment by the KRRC 
to the Project Company of amounts withheld is required, such payment shall be made within 
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30 days of the date of resolution of the dispute, together with interest thereon, from the date 

originally due, determined as provided in Section 9.9 (Interest on Overdue Obligations) of this 

Project Agreement. 

SECTION 9.2. COMPENSATION FOR PROJECT IMPLEMENTATION WORK. 

The KRRC shall pay the Project Company the Contract Price for properly 

performed and completed Project Implementation Work during the Project Implementation 

Period.  The Contract Price and the components thereof are defined in Appendix 8 (Contract 

Price).  The KRRC’s obligation to pay the Contract Price is subject to the Guaranteed Maximum 

Price and the terms and conditions of this Article and Appendix 8 (Contract Price).  Except with 
respect to (1) payments of the Preliminary Services Fee in accordance with Section 9.1 

(Compensation for Preliminary Services), and (2) Project Implementation Work performed 

pursuant to an Early Work Package Amendment, the Project Company shall not be entitled to 

any compensation for costs or expenses incurred, or Project Implementation Work performed, 

prior to the issuance of the Notice to Proceed with Project Implementation Work pursuant to 

subsection 6.3(B) (Establishment of the Project Implementation Commencement Date).  Any 
amount payable for Project Implementation Work performed pursuant to an Early Work 

Package shall, on the GMP Contract Amendment Date, be part of the Contract Price and 

subject to the Guaranteed Maximum Price and all other terms and conditions of this Article 

and Appendix 8 (Contract Price). 

SECTION 9.3. CONTRACT PRICE PAYMENT PROCEDURE. 

(A) Progress Payments.  The Project Company shall be paid the Contract 

Price for the performance of Project Implementation Work on a progress-payment basis in 

accordance with the Schedule of Values and the terms and conditions of this Section.  The 

Project Company shall prepare and submit to the KRRC for its approval preliminary and final 

drafts of the Schedule of Values in accordance with the Contract Standards.  After the final 

Schedule of Values is accepted by the KRRC, it shall be used to assist in the estimating of the 
value of the Project Implementation Work performed for payment purposes.  The Project 

Company shall not submit requests for progress payments of the Contract Price unless a final 

Schedule of Values has been approved, except as otherwise agreed to by the KRRC, in its 

discretion. 

(B) Payment Request.  The Project Company shall be entitled to submit 
Payment Requests to the KRRC on a monthly basis and to receive from the KRRC the 

payments, which (1) shall be made on a percent complete basis in accordance with the 

Schedule of Values; (2) shall be subject to the Guaranteed Maximum Price limitations; and 

(3) shall be subject to the conditions to payment set forth in this Article.  Each Payment 

Request shall be in a form provided by or otherwise reasonably acceptable to the KRRC and 

must be accompanied by a monthly requisition report, which shall include: 

(1) A reasonably detailed description of all Project Implementation Work 

actually completed to date; 

(2) Revisions to the Project Implementation Schedule, which shall reflect 

changes in the Project Company’s cost loaded, critical path schedule since the date of 

the last Payment Request and any changes to the Schedule of Values; 

(3) A signed certificate of the Engineer-of-Record and the Project Manager 

certifying: (a) the portion of the Contract Price payable to the Project Company for 

completed Project Implementation Work; (b) that the Project Company is neither in 

default under this Project Agreement nor in breach of any material provision of this 
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Project Agreement such that the breach would, with the giving of notice or passage of 

time, constitute an Event of Default; and (c) that all items applicable to the Project 

Implementation Work entitling the Project Company to the requested payment under 

the Schedule of Values have been completed in accordance therewith and with the 
Contract Documents; 

(4) A verified statement setting forth the information required under any 

Contract Standard pertaining to prevailing wages; 

(5) Notice of any Encumbrances which have been filed together with 

evidence that the Project Company has discharged any such Encumbrances or made 
timely notification to the Payment Bond Surety regarding such Encumbrances; and 

(6) Any other documents or information relating to the Project 

Implementation Work or this Project Agreement reasonably requested by the KRRC or 

the Program Manager or as may be required by Applicable Law, this Project Agreement 

or generally accepted accounting practices or principles, including payrolls, receipts, 

fully detailed invoices with check vouchers or other evidence of Project Implementation 
Work Costs incurred which the KRRC or the Program Manager deems necessary to 

support the amount requested in the Payment Request. 

The General Conditions Costs shall be shown as a separate line item on each Payment Request 

in accordance with Appendix 8 (Contract Price).  In determining the percentage of completion of 

the Project Implementation Work, the parties shall use the lesser of the percentage of the 
Project Implementation Work actually completed for each classification on the Schedule of 

Values or the percentage of the Guaranteed Maximum Price allocable to that item which has 

been actually incurred and demonstrated as a Project Implementation Work Cost by the Project 

Company.  The Project Company Fee shall be shown as a separate line item on each Payment 

Request and shall be paid on a monthly, pro-rata basis, for Project Implementation Work 

performed from the date of the Notice to Proceed with the Project Implementation Work until 
the Scheduled Milestone Substantial Completion Date. 

(C) Review and Payment.  Prior to submitting a Payment Request for the 

Contract Price to the KRRC, the Project Company shall submit a draft Payment Request to the 

KRRC Contract Representative and the Program Manager, including all information required 

pursuant to this Section.  The Program Manager shall have no fewer than 10 days to review 
each draft Payment Request.  Within such 10-day period, the Program Manager shall verify or 

dispute in writing (or by telecommunication promptly confirmed in writing) the Project 

Company’s certification that the Project Company has achieved the level of progress indicated 

and is entitled to payment.  If the Program Manager does not approve the draft Payment 

Request, the Project Company may make the necessary corrections and resubmit the draft 

Payment Request.  If the Program Manager determines that the Project Implementation Work 
has progressed as indicated in the draft Payment Request, the Program Manager shall notify 

the KRRC and the Project Company, and the Project Company shall submit a final, certified 

Payment Request to the KRRC, which may not contain any material change from the draft 

Payment Request reviewed by the Program Manager.  The KRRC shall pay the Project Company 

the requisitioned amount included in the final, certified Payment Request within 30 days 
following receipt, subject to subsection (E) (Retainage) of this Section and the KRRC’s rights to 

withhold payments under Section 9.4 (Permissible Withholdings).  Disputes regarding 

payments of the Contract Price shall be resolved in accordance with subsection (D) (Payment 

Dispute Procedures) of this Section.  Any undisputed amounts of the Contract Price shall be 

paid within 30 days after receipt of the Project Company’s final, certified Payment Request.  

The Project Company, when signing each draft and final Payment Request submitted in 
accordance with this Section, shall certify that it has made payment from proceeds of prior 
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payments and that it will make timely payments from the proceeds of the progress and final 

payment then due to the Project Company to its Subcontractors and Suppliers in accordance 

with the applicable Subcontract.  Failure to meet the conditions in the preceding two sentences 

may result in a pause in the processing of subsequent draft Payment Requests and progress 
payments until such conditions are met. 

(D) Payment Dispute Procedures.  If the KRRC determines, pursuant to 

subsection (C) (Review and Payment) of this Section, that the Project Implementation Work 

required for any payment has not progressed as indicated by the Project Company in the draft 

Payment Request, or otherwise disputes any draft Payment Request, the KRRC shall provide 
prompt written notice to the Project Company as to the KRRC’s reasons, in reasonable detail, 

for such determination or the basis for such dispute.  After receiving such determination 

notice, the Project Company may make the necessary corrections and resubmit the Payment 

Request, or the KRRC may agree on a revised amount, in which case the Project Company shall 

promptly submit a final, certified Payment Request to the KRRC as to any undisputed amount.  

If the Project Company is unable to reach agreement with the KRRC as to the progress of the 
Project Implementation Work and the payment dispute, the Project Company may exercise its 

right to contest the KRRC’s determination in accordance with the dispute resolution 

procedures set forth in Article 11 (Dispute Resolution).  Any proceedings undertaken to resolve 

a dispute arising under this Section shall immediately terminate if (1) the Project Company 

demonstrates to the KRRC that the Project Implementation Work has progressed as indicated 
in the Payment Request giving rise to the dispute and that the disputed Payment Request is 

correct, and (2) the KRRC concurs with such demonstration.  The Project Company shall not be 

entitled to payment of the amount so requisitioned and disputed except upon resolution of the 

dispute in accordance with this Section; provided, however, that the KRRC shall pay all 

requisitioned amounts which are not in dispute in accordance with subsection (C) (Review and 

Payment) of this Section.  In the event that upon resolution of any such dispute, it is 
determined that the Project Company was properly entitled to the disputed amount as of a date 

earlier than the date on which payment is actually made, the Project Company shall be entitled 

to receive, promptly following such resolution, such disputed amount plus interest on such 

disputed amount as and to the extent provided under Applicable Law. 

(E) Retainage.  Each Contract Price payment will be subject to a 5% 
retainage holdback.  Pursuant to Section 22300 of the California Public Contract Code, the 

Project Company shall have the option to request in writing that the KRRC make payments of 

all retained funds directly to an escrow agent, or to deposit securities valued in an amount 

equal to 5% of each  Contract price payment with an escrow agent or the KRRC as a substitute 

for retained funds.  The Parties acknowledge that a “retainage bond” shall not constitute 

“securities” for purposes of the preceding sentence. The KRRC shall release to the Project 
Company or the escrow agent, as applicable, all of the accumulated funds retained from all 

prior drawdown payments or the escrow agent shall release all of the securities deposited with 

the escrow agent upon each Milestone Final Completion in accordance with Section 9.5 

(Payment upon Milestone Final Completion).  The Project Company acknowledges and agrees 

that the performance of the Project Implementation Work and the Warranty Work under this 
Project Agreement is not complete until the expiration of the applicable Warranty Period.  In 

the event the Project Company deposits securities in lieu of retained funds or requests that the 

KRRC make payments of all retained funds to an escrow agent, the Project Company shall be 

responsible for paying all fees incurred by the escrow agent.  Any interest earned on the 

retainage held by the KRRC shall be for the KRRC’s benefit only.  Any interest earned on 

securities or retained funds held in escrow pursuant to Section 22300 of the California Public 
Contract Code shall be for the Project Company’s benefit only.  

(F) Cost Control and Reporting.  The Project Company shall develop and 

monitor an effective system of Project Implementation Work cost control, which system shall be 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



  
The Klamath River Renewal Corporation Project Agreement 

Article 9 – Compensation 

 

109 
3313884.7 041851  DOC 

disclosed to and reviewed and approved by the KRRC and the Program Manager.  The Project 

Company shall develop cash flow reports and forecasts as reasonably requested or required by 

the KRRC and the Program Manager, including a good faith calendar quarterly estimate of 

payments of the Contract Price throughout the Project Implementation Period, specifying the 
range of minimum and maximum monthly payments, which shall not exceed the Guaranteed 

Maximum Price or any line item on the Schedule of Values.  The Project Company shall 

promptly (within seven days) after acquiring such information, identify and report to the KRRC 

and the Program Manager all variances between estimated costs and actual costs of the Project 

Implementation Work, including any proposed corrective action to be taken by the Project 
Company. 

(G) Certification of Amounts Due.  Whenever requested by the KRRC or the 

Program Manager, the Project Company shall submit a sworn statement certifying all amounts 

then due (or yet to become due) the Project Company for the Project Implementation Work (or 

any portion thereof) and describing any payment or other dispute which may exist between the 

Project Company and any Subcontractor. 

SECTION 9.4. PERMISSIBLE WITHHOLDINGS. 

In addition to the amounts required to be retained pursuant to subsection 9.3(E) 

(Retainage), the KRRC may disapprove and withhold and retain all or any portion of any 

payment requested in any Payment Request for Project Implementation Work in an amount 

equal to the sum of: 

(1) Any liquidated damages or reimbursement payments which are due and 

owing to the KRRC hereunder; 

(2) Any indemnification amounts which are due and owing to the KRRC 

hereunder and with respect to which a claim has been filed against a Project Company 

Indemnitee by a third party in accordance with Applicable Law; 

(3) Any amount determined pursuant to subsection 13.1(D) (Maintenance of 
Insurance Coverage) of Appendix 9 (Insurance Requirements); 

(4) Any other deductions which are required by Applicable Law; 

(5) Any payments with respect to which documents to be delivered in 

connection therewith are not correct and complete; 

(6) Any payments to the extent that the Project Implementation Work 
covered by such Payment Request (or any previous Payment Request) does not comply 

with this Project Agreement; 

(7) The cost of repairing damage to the work of a Separate Contractor, to the 

extent the Project Company is responsible for such costs and fails to promptly repair or 

replace the damaged work as required by this Project Agreement; 

(8) Any payments with respect to which any person has filed a Lien resulting 
from the acts or omissions of the Project Company in performing the Project 

Implementation Work and such Lien remains unreleased or unbonded; 

(9) All requisitioned payments if an Event of Default of the Project Company 

has occurred under Section 12.2 (Events of Default by the Project Company); and 
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(10) In the event the Project Company fails to pay any Taxes, assessments, 

penalties or fees imposed by any Governmental Body, then the Project Company 

authorizes the KRRC to deduct and withhold or pay over to the appropriate 

Governmental Body those unpaid amounts upon demand by the Governmental Body. 

In addition, the KRRC may withhold payment for persistent and uncured Project Company 

noncompliance with the administrative provisions of this Project Agreement, including failure 

to electronically submit monthly Subcontractor payment information.  In the event of any 

permissible withholding under this Section, the KRRC shall notify the Project Company in 

writing at least seven days prior to the date payment is otherwise due.  The notice shall 
indicate the specific amounts the KRRC intends to withhold, the reasons and contractual basis 

for the withholding, and the specific measures the Project Company must take to rectify the 

KRRC’s concerns.  Any dispute associated with any such withholding shall be handled in 

accordance with subsection 9.3(D) (Payment Dispute Procedures). 

SECTION 9.5. PAYMENT UPON MILESTONE FINAL COMPLETION. 

(A) Milestone Final Completion Payment Request.  In connection with the 
achievement of each Milestone Final Completion in accordance with Section 7.7 (Milestone 

Final Completion), the Project Company shall prepare and submit to the KRRC and the 

Program Manager a Milestone Final Completion Payment Request.  Each Milestone Final 

Completion Payment Request shall enclose: 

(1) A notarized affidavit in duplicate stating under oath that all 
Subcontractors, vendors, and other persons or firms who have furnished or performed 

labor or furnished materials for the Project Implementation Work Element have been 

fully paid or satisfactorily secured, and, if requested by the KRRC, further proof, 

including waiver or release of lien or claims from any Subcontractors or Suppliers; 

(2) A certificate of the Surety for both the Performance Bond and the 

Payment Bond certifying that the Surety consents to payment for Milestone Final 
Completion and agrees that such payment shall not relieve the Surety of any of its 

obligations under the Performance Bond or the Payment Bond; 

(3) A general release executed by the Project Company waiving, upon receipt 

of payment for Milestone Final Completion, all claims arising out of or resulting from 

the Project Implementation Work Element, except those claims made in writing to the 
KRRC and remaining unsettled at the time of such payment, which claims shall be 

specifically listed in an attachment to the general release, identifying the claimant and 

the nature of the claim; and 

(4) Certificates of insurance confirming that required coverages will remain 

in effect consistent with the requirements of this Project Agreement. 

(B) Milestone Final Completion Payment.  If based on the Program Manager’s 
(1) observation of the Project Implementation Work Element, (2) final inspection, and (3) review 

of the Milestone Final Completion Payment Request and other documents required by 

subsections (A) (Milestone Final Completion Payment Request) and (C) (Final Determination 

and Approval of Contract Price) of this Section and Section 7.7 (Milestone Final Completion), 

the Program Manager is satisfied that the conditions for Milestone Final Completion have been 
achieved, the Program Manager shall, within 15 days after receipt of the Milestone Final 

Completion Payment Request, furnish to the KRRC and the Project Company the Program 

Manager’s recommendation of payment for Milestone Final Completion.  If the Program 

Manager is not satisfied, the Program Manager shall return the Milestone Final Completion 
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Payment Request to the Project Company, indicating in writing the reasons for not 

recommending payment, in which case the Project Company shall either (1) exercise its right to 

contest the Program Manager’s determination in accordance with subsection 9.3(D) (Payment 

Dispute Procedures), or (2) make the necessary corrections and resubmit the Milestone Final 
Completion Payment Request. 

(1) KRRC Concurrence.  If the KRRC concurs with the Program Manager’s 

recommendation of payment for Milestone Final Completion, the KRRC shall, within 

15 days, file a written notice of Milestone Final Completion and notify the Project 

Company of such concurrence.  As soon as reasonably practicable (but in no event later 
than 45 days after the KRRC’s original receipt of the Project Company’s Milestone Final 

Completion Payment Request, subject to the KRRC’s right to dispute payment in 

accordance with this Project Agreement and Applicable Law) after filing such notice, the 

KRRC shall pay to the Project Company the balance of the Contract Price associated 

with such Project Implementation Work Element, subject to any withholdings and any 

other provisions governing final payment specified herein. 

(2) KRRC Non-Concurrence.  If the KRRC does not concur with the Program 

Manager’s determination, the KRRC shall return the Payment Request to the Project 

Company, indicating in writing its reasons for refusing payment for Milestone Final 

Completion.  The Project Company shall promptly make the necessary corrections and 

resubmit the Payment Request to the KRRC and the Program Manager.  The KRRC’s 
written determination shall bind the Project Company, unless the Project Company 

delivers to the KRRC written notice of a claim within 30 days after receipt of the KRRC’s 

determination. 

Payment for Milestone Final Completion does not constitute a waiver by the KRRC of any rights 

relating to the Project Company’s obligations under this Project Agreement.  Except as 

specifically provided in subsection (A) (Milestone Final Completion Payment Request) of this 
Section with respect to exceptions taken in the Project Company’s general release, payment for 

Milestone Final Completion constitutes a waiver of all claims by the Project Company against 

the KRRC, including all claims associated with Uncontrollable Circumstances, relating to the 

Project Implementation Work, the payment of the Project Implementation Work Costs or 

otherwise in connection with the Project Implementation Period. 

(C) Final Determination and Approval of Contract Price.  Notwithstanding 

any of the foregoing, the KRRC shall have no obligation to make payment for Milestone Final 

Completion hereunder until a final accounting of the Project Implementation Work Costs for 

the Project Implementation Work Element has been submitted by the Project Company and has 

been verified by the KRRC and the Program Manager.  Such accounting shall be provided by 

the Project Company in connection with the Milestone Final Completion Payment Request.  The 
aggregate total of payments to the Project Company with respect to the Contract Price 

(including amounts retained pursuant to subsection 9.3(E) (Retainage)) shall not exceed the 

total of the actual Project Implementation Work Costs relating to the Project Implementation 

Work Element, as verified by the KRRC and the Program Manager from the Project Company’s 

final accounting, plus the Project Company Fee which shall not exceed the Guaranteed 
Maximum Price.  If payments to the Project Company exceed that which is due and owing the 

Project Company pursuant to this Article, the Project Company shall promptly refund the 

excess to the KRRC.  The Project Company acknowledges and agrees that the KRRC shall have 

the right to withhold and retain amounts from payment for Milestone Final Completion in 

accordance with Section 9.4 (Permissible Withholdings). 

(D) Completion of Project Implementation Work.  Notwithstanding payment 
for Milestone Final Completion pursuant to this Section, the Project Company acknowledges 
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and agrees that the performance of the Project Implementation Work is not complete until the 

expiration of the applicable Warranty Period, and that the Project Company shall have the 

continuing obligation to perform Warranty Work pursuant to the terms and conditions of 

Article 10 (Project Warranties) until the expiration of the applicable Warranty Period.  To the 
extent the Project Company is entitled to payment of any amount retained by the KRRC 

pursuant to Section 9.4 (Permissible Withholdings) upon each Milestone Final Completion, the 

Project Company shall provide the KRRC with a final Payment Request in a form reasonably 

acceptable to the KRRC, and the KRRC shall pay the amount due within 30 days following 

receipt of the final Payment Request. 

(E) Project Final Completion.  The procedure described in this Section shall 

be followed for the final payment by the KRRC to the Project Company related to Project Final 

Completion.  

SECTION 9.6. NO ACCEPTANCE, WAIVER OR RELEASE. 

Unless other provisions of this Project Agreement specifically provide to the 

contrary, none of the following, without limitation, shall be construed as (i) the KRRC’s 
acceptance of any Project Implementation Work which is defective, incomplete, or otherwise not 

in compliance with this Project Agreement, (ii) the KRRC’s release of the Project Company from 

any obligation under this Project Agreement, (iii) the KRRC’s extension of the Project 

Company’s time for performance, (iv) an estoppel against the KRRC, or (v) the KRRC’s 

acceptance of any claim by the Project Company: 

(1) The KRRC’s payment to the Project Company or any other person with 

respect to performance of the Project Implementation Work; 

(2) The review, consent, approval or acceptance, as applicable, of any 

submissions, permit applications, punch lists, other documents, certifications, or 

Project Implementation Work Company or any Subcontractor by the KRRC, the Program 

Manager or any other person; 

(3) The review of (or failure to prohibit) any construction, demolition and 

habitat restoration applications, means, methods, techniques, sequences, or procedures 

for the Project Implementation Work by the KRRC, the Program Manager or any other 

person; 

(4) The entry at any time on the Project Site (including any area in which the 
Project Implementation Work is being performed) by the KRRC, the Program Manager or 

any other person; 

(5) Any observation, inspection or testing of (or failure to observe, inspect or 

test) any Project Implementation Work (whether finished or in progress) by the KRRC, 

the Program Manager or any other person; 

(6) The failure of the KRRC, the Program Manager or any other person to 
respond in writing to any notice or other communication of the Project Company; or 

(7) Any other exercise of rights or failure to exercise rights by the KRRC 

hereunder. 
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SECTION 9.7. CHANGES IN CONTRACT PRICE.   

(A) Determination of Base Guaranteed Maximum Price Adjustment.  Without 

limiting any requirement of Article 14 (Uncontrollable Circumstances), any Base Guaranteed 

Maximum Price Adjustment included in a Change Order or Unilateral Change Directive shall be 
determined as follows: 

(1) Where unit prices set forth in the Contract Documents are applicable to 

the Project Implementation Work that is the subject of the Change Order or Unilateral 

Change Directive, or unit prices are otherwise mutually agreed upon by the parties, by 

application of such unit prices to the quantities of the items involved; 

(2) To the extent unit prices are not applicable, by a mutually agreed lump 

sum supported by written Cost Substantiation documentation acceptable to the KRRC; 

(3) To the extent unit prices are not applicable and the parties are unable to 

reach agreement on a lump sum value, on the basis of the actual cost of performing the 

applicable Project Implementation Work (subject to Cost Substantiation, any limitations 

contained in Appendix 8 (Contract Price) and excluding any cost attributable to Project 
Company Fault), plus (a) a reasonable lump sum fee attributable to profit, mark-up and 

general and indirect overhead with respect to such Project Implementation Work based 

upon the percentages set forth in Section 8.5 (Project Company Fee) of Appendix 8 

(Contract Price), and (b) a Subcontractor mark-up determined in accordance with this 

Section; or 

(4) A combination of the foregoing. 

(B) Design Professional Services.  Without limiting anything in subsection (C) 

(Subcontractor’s Maximum Mark-Up on Subcontracted Project Implementation Work) of this 

Section, for purposes of determining the amount payable for Design Professional Services 

included in any Change Order or Unilateral Change Directive, the rates payable for Project 

Company personnel and personnel of Subcontractors providing Design Professional Services 
shall not exceed their then currently applicable rates for similar services on projects of similar 

size and scope to the Project Implementation Work.  The Project Company shall use 

commercially reasonable efforts to use available Project Company personnel for additional work 

hereunder before using Subcontractors. 

(C) Subcontractor’s Maximum Mark-Up on Subcontracted Project 
Implementation Work.  The price payable to all Subcontractors for work performed under 

Project Implementation Work Subcontracts, including Project Implementation Work 

Subcontractor overhead and mark-ups for risk and profit, shall be commercially reasonable.  A 

Change Order or Unilateral Change Directive may provide for a mark-up payable to Project 

Implementation Work Subcontractors for their risk, profit, administration, and all other 

overhead where Project Implementation Work that is the subject of the Change Order or 
Unilateral Change Directive is performed through such Project Implementation Work 

Subcontractors.  Any such Project Implementation Work Subcontractor mark-up shall not 

exceed: (1) 15% of the costs incurred by such Project Implementation Work Subcontractor in 

respect of labor, materials, equipment, supplies; and (2) for any higher tier Project 

Implementation Work Subcontractor, 5% of the amount paid to the next lower-tier Project 
Implementation Work Subcontractor. 
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SECTION 9.8. COST SUBSTANTIATION. 

(A) Required Substantiation and Competitive Practices.  Without limiting 

anything in Appendix 8 (Contract Price), the Project Company shall substantiate the Project 

Implementation Work Costs and any other costs for which it claims compensation hereunder, 
other than (1) the Project Company Fee, which was proposed and negotiated on a fixed basis, 

(2) any other costs that are part of a negotiated fixed price, or (3) any fixed-price Subcontracts 

for the performance of all Project Implementation Work procured in accordance with Section 

8.4 (Self-Performance and Subcontractor Selection).  In incurring any other costs which are 

subject to Cost Substantiation, the Project Company shall utilize competitive practices to the 
maximum reasonable extent (including, where practicable, obtaining three competing bids, 

quotes, proposals or estimates for costs expected to be in excess of $50,000), and shall enter 

into Subcontracts on commercially reasonable terms and prices in light of the work to be 

performed and the KRRC’s potential obligation to pay for it. 

(B) Cost Substantiation Certificate.  Any Payment Request for compensation 

relating to costs requiring Cost Substantiation under subsection (A) (Required Substantiation 
and Competitive Practices) of this Section shall be accompanied by a certificate stating that the 

Project Implementation Work Costs or other costs being invoiced (1) are properly payable under 

this Project Agreement, and specifying the provisions of this Project Agreement under which 

compensation is due, and (2) are equal to amounts paid by the Project Company for Project 

Implementation Work that has been properly performed.  The Cost Substantiation certificate 
shall describe the competitive or other process utilized by the Project Company to obtain the 

commercially reasonable price in accordance with subsection (A) (Required Substantiation and 

Competitive Practices) of this Section, and shall state that such services and materials are 

reasonably required pursuant to this Project Agreement.  Each Cost Substantiation certificate 

shall be accompanied by copies of all documentation reasonably necessary to demonstrate that 

the Project Implementation Work Costs have been paid and are reasonable.  Such 
documentation shall be in a format and level of detail reasonably acceptable to the KRRC.  To 

the extent reasonably necessary to confirm the payment of costs that are subject to Cost 

Substantiation under subsection (A) (Required Substantiation and Competitive Practices) of 

this Section, copies of timesheets, invoices, canceled checks, expense reports, receipts and 

other documents, as appropriate, shall be provided. 

SECTION 9.9. INTEREST ON OVERDUE OBLIGATIONS. 

Except as otherwise provided for herein, all amounts due hereunder, whether as 

damages, credits, revenue, charges or reimbursements, that are not paid when due shall bear 

interest at the rate of interest set forth in California Code of Civil Procedure Section 685.010(a).  

SECTION 9.10. RETENTION AND AUDIT OF BOOKS AND RECORDS. 

(A) Books and Records.  The Project Company shall, and shall cause its 
Subcontractors to, prepare and maintain proper, accurate and complete books and records 

regarding the Contract Obligations and all transactions related thereto, including all books of 

account, bills, vouchers, invoices, personnel rate sheets, cost estimates and bid computations 

and analyses, Subcontracts, time books, daily job diaries and reports, correspondence, and 

any other documents showing all acts and transactions in connection with or relating to or 
arising by reason of the Contract Obligations, any Subcontract or any operations or 

transactions in which the KRRC has or may have a financial or other material interest 

hereunder (collectively, “Books and Records”).  The Project Company and its Subcontractors 

shall produce such Books and Records for inspection, audit and reproduction for all such 

purposes within 15 days of request by the KRRC, any Governmental Body having an interest in 

the performance of this Project Agreement, and any of their authorized representatives.  All 
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financial records of the Project Company and its Subcontractors shall be maintained in 

accordance with generally accepted accounting principles and generally accepted auditing 

standards.  The Project Company and its Subcontractors shall maintain such Books and 

Records in accordance with subsection (E) (Preservation of Books and Records) of this Section. 

(B) KRRC Rights to Audit and Examine Payments Other than Lump Sum 

Payments.  All payments whatsoever by the KRRC to the Project Company (other than lump 

sum payments, including any lump sum payments of the Preliminary Services Fee or any lump 

sum payments of Project Implementation Work Costs) and all Contract Obligations shall be 

subject to audit at any time by the KRRC, the States, any Governmental Body having an 
interest in the performance of this Project Agreement, and any of their authorized 

representatives.  The Project Company shall provide all evidence necessary to support Cost 

Substantiation as required under this Project Agreement, and allow the KRRC access to the 

Project Company’s Books and Records that are directly related to the Project.  The Project 

Company shall require all Subcontractors to comply with the provisions of this Section and 

include the requirements hereof in the written contract between the Project Company and the 
Subcontractor.  The Project Company shall also require all Subcontractors to include the 

requirements of this Section in any lower tier Subcontracts relating to the Project.  In the event 

that the Project Company is a joint venture, such right to examine, copy and audit shall apply 

collaterally and to the same extent to the Books and Records that are directly related to the 

Project of the joint venture sponsor, and those of each individual joint venture member. 

(C) Notice and Process.  Upon no less than 30 days’ prior written notice by 

the KRRC, the States, any Governmental Body having an interest in the performance of this 

Project Agreement, or any of their authorized representatives, the Project Company shall, and 

shall cause its Subcontractors to, make available at its office at all reasonable times the Books 

and Records for examination, audit, or reproduction.  The KRRC may take possession of such 

Books and Records by reproducing such Books and Records, excluding confidential financial or 
payroll details, for off-site review or audit.  When requested in the KRRC’s written notice of 

examination or audit, the Project Company shall provide the KRRC with copies of electronic 

and electronically stored Books and Records in a reasonable usable format consistent with the 

Project Company’s standard record keeping practices that allows the KRRC to access and 

analyze all such Books and Records.  For Books and Records that require proprietary software 
to access and analyze, the Project Company shall provide the KRRC with two licenses with 

maintenance agreements authorizing the KRRC to access and analyze all such Books and 

Records.  If the Project Company is unable to provide the licenses, the Project Company shall 

provide the KRRC with reports and records from the Project Company’s accounting system 

whereby the KRRC can obtain applicable Books and Records, including job cost reports, 

material distribution reports, labor cost reports, labor productivity reports, standard 
time/overtime analysis reports, man-hour reports, and the like as available. 

(D) Selection of Auditor or Examiner and Determination of Scope.  The KRRC 

has discretion as to the selection of an examiner or auditor and the scope of the examination or 

audit. 

(E) Preservation of Books and Records.  The Project Company shall preserve 
all of its Books and Records, and the KRRC, the States, any Governmental Body having an 

interest in performance of this Project Agreement, and any of their authorized representatives, 

may examine, audit, or reproduce Books and Records, from the Contract Date until the later of 

three years after: (1) final payment under this Project Agreement; or (2) final settlement of a 

termination for convenience under Section 12.6 (KRRC Convenience Termination Rights); or 

(3) the final resolution of any dispute.  After the expiration of a 30 day period to cure a breach 
of this subsection (E) (Preservation of Books and Records), the failure by the Project Company 

to make available the Books and Records in accordance with this Section or the Project 
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Company’s refusal to cooperate with a notice of audit or examination shall be deemed a 

material breach of this Project Agreement and grounds for termination. 

(F) Overpayment.  In the event an audit by the KRRC determines that the 

Project Company cannot document a cost or expense for which payment has been made, or 
that the KRRC has overpaid the Project Company and the Project Company has not cured such 

deficiency within 30 days of the audit, the Project Company shall, within 10 days following a 

demand by the KRRC, refund the amounts overpaid or undocumented to the KRRC.  If the 

overpayment exceeds 1% of the total amount that should have been properly paid by the KRRC 

during the period audited, then the Project Company shall, in addition, reimburse the KRRC 
for any reasonable fees and costs incurred in connection with the inspection or audit.  

Payments to the Project Company, or approval by the KRRC of any requisition for payment 

submitted by the Project Company, shall in no way affect the Project Company’s obligation 

hereunder or the right of the KRRC to obtain a refund of any payment to the Project Company 

which is in excess of that to which it was lawfully entitled. 
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ARTICLE 10 

 

PROJECT WARRANTIES 

SECTION 10.1. PROJECT WARRANTIES. 

(A) Project Warranties Defined.  The Project Company warrants to the KRRC 

that the Project Implementation Work, including all completed materials, equipment, systems 

and structures comprising the Project, shall: (i) be new, of recent manufacture and of good 

quality; (ii) conform to the requirements of the Contract Documents; and (iii) be free of material 

faults or defects, including defects caused by or resulting from design errors or omissions and 
defects in title (the “Project Warranties”).  The Project Warranties are further subject to the 

following: 

(1) Inclusions.  The Project Warranties include remedy for damage or defect 

caused by Project Implementation Work performed by the Project Company. 

(2) Exclusions.  The Project Warranties exclude remedies for damage or 

defect caused by capital modifications not undertaken or executed by the Project 
Company under this Project Agreement.  In addition, except as provided in item (1), 

above, the Project Warranties exclude remedy for damage or defect caused by improper 

or insufficient maintenance, improper operation, or normal wear and tear under normal 

usage. 

(B) Term of the Project Warranties.  The Project Warranties set forth in this 
Article shall be in full force and effect for the period of time beginning on each applicable 

Milestone Substantial Completion Date and, subject to subsection (C) (Optional Extension of 

Warranty Periods) of this Section and subsection 10.2(D) (Extension of Warranties), continuing 

for one year following such applicable Milestone Substantial Completion Date (each, a 

“Warranty Period”). 

(C) Optional Extension of Warranty Periods.  The KRRC shall have the right 
at any time prior to the expiration of the applicable one-year Warranty Period specified in 

subsection (B) (Term of the Project Warranties) of this Section, upon written notice to the 

Project Company, to elect to extend such Warranty Period so that it continues for two years 

following the final Milestone Substantial Completion Date.  In the event the KRRC elects to 

extend the Warranty Period pursuant to this Section, the Project Company shall be entitled to 
receive the fixed sum of [$_________] [Note: To be finalized on the GMP Contract 

Amendment Date] (the “Extended Warranty Fee”).  The Extended Warranty Fee shall be 

payable on a monthly, pro-rata basis during the one-year extension of the Warranty Period.  

The Project Company shall provide the KRRC with a Payment Request in a form reasonably 

acceptable to the KRRC by the 15th day of each month, which shall state the amount payable 

for the month and the total amount paid against the Extended Warranty Fee through the date 
of the Payment Request, along with such other information or documentation as the KRRC may 

reasonably require.  The KRRC shall pay the amount due in accordance with this Section 

within 30 days following receipt of the Payment Request.  The Extended Warranty Fee is not 

included in the Contract Price and is not subject to retainage holdback; provided, however, that 

the KRRC shall have the right to withhold payment for Warranty Work that is not performed in 
accordance with the Contract Standards and otherwise as provided in Section 9.4 (Permissible 

Withholdings).  The KRRC shall not be required to make any payment to the Project Company 

at any time the Project Company is in breach or default under this Project Agreement.  The 

Maintenance Bond required pursuant to subsection 16.2(F) (Maintenance Bond) shall 

automatically renew for an additional one-year term if the KRRC elects to extend the Warranty 

Period pursuant to this Section.   
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SECTION 10.2. WARRANTY WORK. 

(A) “Call-Back” Obligations.  If, at any time during the applicable Warranty 

Period, the Project or any of the Project Implementation Work is found to be malfunctioning, 

defective or otherwise not in accordance with the requirements of the Project Warranties, the 

Project Company shall correct the condition promptly after receipt of written notice from the 
KRRC to do so.  The KRRC shall provide such notice promptly after discovery of the condition.  

The Project Company shall respond to critical or emergency service calls from the KRRC and be 

onsite within four hours and to non-critical or non-emergency calls within eight hours; 

provided however such response times will not be required for the Final Habitat Restoration 

Work, which require reasonable response times.  Such response shall require that a competent 
representative or representatives of the Project Company familiar with the Project, including its 

specific equipment, design and operational requirements, inspect the Project and, while on-

site, either correct the problem or initiate a course of action that will fully correct the problem 

within a reasonable period of time in accordance with Good Dam Removal Practice and the 

specific requirements of this Section.  In critical or emergency situations and for non-

emergencies, the correction shall be made in the minimum amount of time required in 
accordance with Good Dam Removal Practice. 

(B) Right of the KRRC to Proceed with Corrective Action; Project Company 

Liability.  If the Project Company fails to commence and complete the steps set forth in 

subsection (A) (“Call-Back” Obligations) of this Section within the required time frames, in 

addition to any other remedies provided under this Project Agreement, the Security 
Instruments or Applicable Law, the KRRC may commence and complete the correction of such 

non-conforming Project Implementation Work with its own forces or with third-party 

contractors.  If the KRRC does perform such corrective work, the Project Company shall be 

responsible for all costs reasonably incurred in performing such correction, subject to Cost 

Substantiation in accordance with this Project Agreement. 

(C) No Period of Limitation on Other Obligations.  Nothing contained in this 
Section shall be construed to establish a period of limitation with respect to other obligations 

that the Project Company has under this Project Agreement or under Applicable Law with 

respect to the Project Implementation Work, including warranties and obligations with respect 

to latent defects.  The Warranty Periods relate only to the specific obligations of the Project 

Company to respond to notices from the KRRC under the Project Warranties, and have no 
relationship to the time within which the obligation of the Project Company to comply with this 

Project Agreement may be enforced, nor the time within which proceedings may be commenced 

to establish the Project Company’s liability with respect to its obligations under this Project 

Agreement. 

(D) Extension of Warranties.  The “call-back” obligations set forth in this 

Section shall apply to all Project Implementation Work re-done or corrected pursuant to this 
Project Agreement.  The “call-back” obligations for re-done or corrected elements of the Project 

Implementation Work shall extend beyond the applicable Warranty Period, if necessary, to 

provide a minimum one-year period following acceptance by the KRRC of such re-done or 

corrected Project Implementation Work; provided, however, that in no event shall such “call-

back” obligations extend beyond one year following the expiration of the applicable Warranty 
Period. 

(E) Manufacturers’ Warranties.  During each Warranty Period, the Project 

Company (or the KRRC) shall be permitted to enforce all warranties provided by 

manufacturers, suppliers and other third parties with respect to the Project Implementation 

Work.  However, as provided in subsection 10.4(A) (Manufacturers’ Warranties Generally), no 

such warranty shall relieve the Project Company of any obligation with respect to the Project 
Warranties. 
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(F) Performance of Warranty Work.  The Project Company acknowledges that 

time is of the essence in the performance of all Warranty Work required under this Section in 

light of the Project’s essential public purpose.  Accordingly, all Warranty Work shall be 

performed in accordance with the Contract Standards and within the minimum amount of time 

required in accordance with Good Dam Removal Practice.  The Project Company shall provide a 
written plan for all proposed Warranty Work (unless expressly waived by the KRRC). 

(G) Responsibility for Costs.  The costs incurred by the Project Company in 

performing Warranty Work shall be Project Implementation Work Costs, subject to the 

Guaranteed Maximum Price, except to the extent that such Warranty Work was the result of 

Project Company Fault, in which case such costs shall be Unallowable Costs.  The Project 
Company shall reimburse the KRRC for its costs resulting from a breach of the Project 

Warranties, subject to the terms and conditions of this Project Agreement. 

SECTION 10.3. PROJECT WARRANTIES NOT EXCLUSIVE. 

The Project Company acknowledges and agrees that the Project Warranties are 

in addition to, and not in limitation of, any other warranties, rights and remedies available 

under this Project Agreement or Applicable Law, and shall not limit the Project Company’s 
liability or responsibility imposed by this Project Agreement or Applicable Law with respect to 

the Project Implementation Work, including liability for defects caused by or resulting from 

design errors or omissions, latent construction, demolition and habitat restoration defects, 

strict liability, negligence or fraud.  The provisions of this Section shall survive the termination 

of this Project Agreement. 

SECTION 10.4. MANUFACTURERS’ WARRANTIES. 

(A) Manufacturers’ Warranties Generally.  Without limiting any of the Project 

Warranties, the Project Company shall, for the protection of the KRRC, obtain from all 

Subcontractors (including vendors, suppliers and other persons from which the Project 

Company procures structures, improvements, fixtures, machinery, equipment and materials) 

such warranties and guarantees as are normally provided with respect thereto and as may be 
specifically required by the Contract Standards, each of which is hereby assigned to the KRRC 

to the full extent of the terms thereof.  No such warranty or guarantee shall relieve the Project 

Company of any obligation hereunder, and no failure of any warranted or guaranteed 

structures, improvements, fixtures, machinery, equipment or material shall be the cause for 

any increase in the Guaranteed Maximum Price or otherwise excuse the Project Company from 
the performance of any Project Implementation Work or Warranty Work obligations, unless 

such failure is itself attributable to an Uncontrollable Circumstance. 

(B) No Limitation on Third-Party Warranties.  Nothing in this Project 

Agreement is intended to limit any third-party warranty that provides the KRRC with greater 

warranty rights than those provided under the Project Warranties, as set forth in this Project 

Agreement. 
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ARTICLE 11 

 

DISPUTE RESOLUTION 

SECTION 11.1. DISPUTE RESOLUTION PROCEDURES. 

(A) Generally.  Except as provided in Section 11.2(D) (Relation to Judicial 

Legal Proceedings) of this Section, each party shall follow the dispute resolution procedures set 

forth in this Section to attempt to resolve and settle disputes between themselves concerning 

the rights, obligations and liabilities of the parties.  The dispute resolution procedures set forth 

in this Section are intended to encourage a negotiated resolution of disputes in a prompt and 
efficient manner without resort to litigation, which should be a last resort. 

(B) Informal Negotiations.  Representatives of the KRRC and the Project 

Company with day-to-day involvement in the administration of this Project Agreement and the 

performance of the Contract Obligations shall initially and promptly enter into negotiations to 

attempt to address and resolve any disputes that may arise concerning this Project Agreement.  
In connection with such negotiations, the party asserting the dispute shall provide the other 

with a written description of the nature of the dispute, along with reasonable supporting 

documentation.  The parties shall consider involving senior representatives and other upper 

management personnel of each party in the informal negotiation process, as well as other 

representatives of the parties not actively involved in the day-to-day activities associated with 

the dispute who might be able to take a broader look at the dispute in the context of the overall 
objectives of the Project and this Project Agreement.  At the KRRC’s request, the Project 

Company shall involve senior representatives of any of its Subcontractors in such negotiations.  

Following the exercise of reasonable efforts towards resolution of a dispute through such 

informal negotiations without reaching agreement, a party may declare that the informal 

negotiations have been exhausted, and such party may request Non-Binding Mediation or 
request a KRRC Contract Representative’s Final Decision in accordance with this Section. 

(C) KRRC Contract Representative’s Final Decision.  If a dispute has not 

been resolved through direct, informal negotiations as provided in subsection (B) (Informal 

Negotiations) of this Section, then upon the written request of the Project Company, the KRRC 

Contract Representative or his or her designee (other than any personnel assigned to the 

Project) shall review the dispute and issue his or her determination of the dispute (the “KRRC 
Contract Representative’s Final Decision”).  The KRRC Contract Representative’s Final 

Decision shall be issued in writing within 60 days following the date of the request for review.  

If the Project Company disagrees with the KRRC Contract Representative’s Final Decision, or if 

the KRRC Contract Representative fails to issue a KRRC Contract Representative’s Final 

Decision within such 60-day period, then the Project Company shall have the right to file a 
notice of claim with the KRRC Contract Representative.  If the Project Company fails to file any 

such notice of claim with the KRRC Contract Representative on or prior to the final Milestone 

Substantial Completion Date, or such earlier date as required pursuant to Applicable Law, 

then the Project Company shall: (1) be deemed to have accepted the KRRC Contract 

Representative’s Final Decision; (2) shall have waived its rights to any further relief for the 

matters covered by such KRRC Contract Representative’s Final Decision; and (3) shall have 
waived its rights to initiate Legal Proceedings in accordance with Section 11.3 (Forum for 

Dispute Resolution) and in accordance with this Project Agreement for the matters in dispute 

between the parties.  A KRRC Contract Representative’s Final Decision, or the failure of the 

KRRC Contract Representative to issue a KRRC Contract Representative’s Final Decision in 

accordance with this subsection, shall be a condition precedent to the Project Company’s right 
to file a notice of claim, and subsequently initiate Legal Proceedings, in accordance with this 

Project Agreement. 
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SECTION 11.2. NON-BINDING MEDIATION 

(A) Rights to Request and Decline Non-Binding Mediation.  Subject to the 

requirements of Section 11.1(B) (Informal Negotiations), either party may request Non-Binding 
Mediation of any dispute arising under this Project Agreement, whether technical or otherwise.  

Non-Binding Mediation is voluntary and will not be a condition precedent to initiating the 

institution of Legal Proceedings by either party.  The non-requesting party may decline the 

request in its discretion.  If there is concurrence that any particular matter shall be mediated, 

the provisions of this Section shall apply.  The costs of such Non-Binding Mediation shall be 

divided equally between the KRRC and the Project Company. 

(B) Procedure.  The mediator shall be a professional engineer, attorney or 

other professional mutually acceptable to the parties who has no current or on-going 

relationship to either party.  The mediator shall have full discretion as to the conduct of the 

mediation.  Each party shall participate in the mediator’s program to resolve the dispute until 

and unless the parties reach agreement with respect to the disputed matter or one party 
determines in its discretion that its interests are not being served by the mediation. 

(C) Non-Binding Effect.  Mediation is intended to assist the parties in 

resolving disputes over the correct interpretation of this Project Agreement.  No mediator shall 

be empowered to render a binding decision. 

(D) Relation to Judicial Legal Proceedings.  Except as provided in Section 

11.1(C) (KRRC Contract Representative’s Final Decision) with respect to the KRRC Contract 
Representative’s Final Decision, nothing in this Section shall operate to limit, interfere with or 

delay the right of either party under this Article to commence judicial Legal Proceedings upon a 

breach of this Project Agreement by the other party, whether in lieu of, concurrently with, or at 

the conclusion of any Non-Binding Mediation. 

SECTION 11.3. FORUM FOR DISPUTE RESOLUTION. 

It is the express intention of the parties that all Legal Proceedings related to this 

Project Agreement or to the Project or to any rights or any relationship between the parties 

arising therefrom shall be solely and exclusively initiated and maintained in state or federal 

courts located in the City and County of San Francisco, California.  The Project Company and 

the KRRC each irrevocably consents to the jurisdiction of such courts in any such Legal 

Proceeding and waives any objection it may have to the laying of the jurisdiction of any such 
Legal Proceeding. 

SECTION 11.4. CONTINUANCE OF PERFORMANCE DURING DISPUTE. 

Unless otherwise directed in writing by the KRRC, at all times during the course 

of any dispute resolution procedure or Legal Proceeding, the Project Company shall continue 

with the performance of the Contract Obligations in a diligent manner and in accordance with 
the applicable provisions of this Project Agreement.  The KRRC shall continue to satisfy its 

uncontested payment obligations to the Project Company during the pendency of any such 

dispute, subject to the terms and conditions of this Project Agreement.  Records of the Contract 

Obligations performed during such time shall be kept in accordance with the applicable 

provisions of this Project Agreement. 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



 

122 
3313884.7 041851  DOC 

ARTICLE 12 

 

BREACH, DEFAULT, REMEDIES AND TERMINATION 

SECTION 12.1. REMEDIES FOR BREACH. 

(A) Generally.  The parties agree that, except as otherwise provided in this 

Section, in the event that either party breaches this Project Agreement, the other party may 

exercise any legal rights it may have under this Project Agreement and under Applicable Law, 

subject to Section 11.1 (Dispute Resolution Procedures).  Neither party shall have the right to 

terminate this Project Agreement except as expressly provided in this Article. 

(B) No Effect On Contract Obligations.  The exercise by the KRRC of any of 

its rights under this Article shall not reduce or affect in any way the Project Company’s 

responsibility hereunder to perform the Contract Obligations. 

(C) No Duplicative Recovery.  Every right to claim compensation, 

indemnification or reimbursement under this Project Agreement shall be construed so that the 
recovery is without duplication to any other amount recoverable under this Project Agreement.   

(D) Liquidated Damages.  This Project Agreement provides for the payment 

by the Project Company of liquidated damages in certain circumstances associated with 

unexcused delays in achieving the Milestone Substantial Completion Dates, as and to the 

extent provided in Section 7.5 (Effect of Unexcused Delay in Achievement of the Milestone 

Substantial Completion).  Each party agrees that the KRRC’s actual damages in each such 
circumstance of replacement or unexcused delay would be difficult or impossible to ascertain, 

and that the liquidated damages provided for herein with respect to each such circumstance of 

unexcused delay are intended to place the KRRC in the same economic position as it would 

have been in had the unexcused delay not occurred.  Such liquidated damages shall constitute 

the only damages payable by the Project Company to the KRRC to compensate the KRRC for 
such replacement or for unexcused delays in achieving Milestone Substantial Completion by 

the applicable Scheduled Milestone Substantial Completion Date, as applicable, regardless of 

legal theory.  This limitation, however, is not intended to limit any of the other remedies for 

breach specifically provided for in this Project Agreement, including the KRRC’s remedies 

associated with an Event of Default by the Project Company under Section 12.2 (Events of 

Default by the Project Company).  The parties acknowledge and agree that the additional 
remedies specifically provided for in this Project Agreement are intended to address harms and 

damages which are separate and distinct from those which the liquidated damages are meant 

to remedy.  In addition, the parties agree that: 

(1) The liquidated damages payable under this Project Agreement are fair 

and reasonable and are not a penalty, and such amounts represent a reasonable 
estimate of fair compensation for the losses that may reasonably be anticipated from 

the circumstances of unexcused delay; and 

(2) In recognition of the acknowledgments above, the Project Company is 

expressly estopped from arguing, and waives any rights it may have to argue, that the 

liquidated damages provided for herein are a penalty and that they are not enforceable. 

SECTION 12.2. EVENTS OF DEFAULT BY THE PROJECT COMPANY. 

(A) Events of Default Not Requiring Previous Notice or Cure Opportunity for 

Termination.  Each of the following shall constitute an Event of Default by the Project Company 

upon which the KRRC, by notice to the Project Company, may terminate this Project Agreement 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Project Agreement 
Article 12 – Breach, Default, Remedies and 

Termination 

 

123 
3313884.7 041851  DOC 

without any requirement of having given notice previously or of providing any further cure 

opportunity: 

(1) Failure to Achieve Milestone Substantial Completion.  The failure of the 

Project Company, without excuse for Uncontrollable Circumstances, to achieve 

Milestone Substantial Completion with respect to any Project Implementation Work 
Element prior to the end of the applicable extended Milestone Longstop Date, as 

provided in subsection 7.5(F) (Extension of Milestone Longstop Date); 

(2) Failure to Achieve Milestone Final Completion.  Except to the extent 

excused due to the occurrence of Uncontrollable Circumstances, the failure of the 

Project Company to achieve any Milestone Final Completion by the date set forth in 

Section 7.7 (Milestone Final Completion); 

(3) Security for Performance.  The failure of the Project Company to obtain 

and maintain in full force and effect in accordance with the requirements of this Project 

Agreement any Security Instrument required by Article 16 (Security for Performance) as 

security for the performance of this Project Agreement; 

(4) Assignment or Transfer Without Consent.  The assignment or transfer by 
the Project Company of this Project Agreement or any right or interest therein without 

the KRRC’s prior written consent; 

(5) Insolvency.  The insolvency of the Project Company as determined under 

the Bankruptcy Law; 

(6) Voluntary Bankruptcy.  The filing by the Project Company or the 

Guarantor of a petition of voluntary bankruptcy under the Bankruptcy Law; the 
consenting of the Project Company or the Guarantor to the filing of any bankruptcy or 

reorganization petition against the Project Company or the Guarantor under the 

Bankruptcy Law; or the filing by the Project Company or the Guarantor of a petition to 

reorganize the Project Company or the Guarantor pursuant to the Bankruptcy Law; or 

(7) Involuntary Bankruptcy.  The issuance of an order of a court of 
competent jurisdiction appointing a receiver, liquidator, custodian or trustee of the 

Project Company or the Guarantor or of a major part of the property of the Project 

Company or the Guarantor, or the filing against the Project Company or the Guarantor 

of a petition to reorganize the Project Company or the Guarantor pursuant to the 

Bankruptcy Law, which order shall not have been discharged or which filing shall not 

have been dismissed within 90 days after such issuance or filing. 

(B) Events of Default Requiring Previous Notice and Cure Opportunity for 

Termination.  It shall be an Event of Default by the Project Company upon which the KRRC 

may terminate this Project Agreement by notice to the Project Company and subject to the 

Project Company’s cure rights set forth in subsection (C) (Notice and Cure Opportunity) of this 

Section, if: 

(1) Any representation or warranty of the Project Company hereunder was 

false or inaccurate in any material respect when made, and the legality of this Project 

Agreement or the ability of the Project Company to carry out its obligations hereunder is 

thereby materially and adversely affected; 
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(2) The Project Company fails, refuses or otherwise defaults in its duty to 

pay any undisputed or uncontested amount required to be paid to the KRRC under this 

Project Agreement within 60 days following the due date for such payment; 

(3) The Project Company suspends, ceases, stops or abandons the Project 

Implementation Work or fails to continuously and diligently prosecute the Project 
Implementation Work, exclusive of work stoppages due to an Uncontrollable 

Circumstance; 

(4) The Project Company fails to resume performance of the Project 

Implementation Work which has been suspended or stopped within a reasonable time 

after receipt of notice from the KRRC to do so or (if applicable) after cessation of the 

event preventing performance; 

(5) The Project Company fails materially to comply with any Applicable Law 

or fails unreasonably to comply with the instructions of the KRRC consistent with this 

Project Agreement; or 

(6) The Project Company fails to perform any other material obligation under 

this Project Agreement (unless such failure is excused by an Uncontrollable 
Circumstance as and to the extent provided herein). 

(C) Notice and Cure Opportunity.  The Project Company acknowledges that 

the KRRC has an immediate termination right upon the occurrence of any of the defaults listed 

in subsection (A) (Events of Default Not Requiring Previous Notice or Cure Opportunity for 

Termination) of this Section and that the Project Company has no further right of notice or 

cure in such circumstances of default.  Conversely, no default listed in subsection (B) (Events 
of Default Requiring Previous Notice and Cure Opportunity for Termination) of this Section 

shall constitute an Event of Default giving the KRRC the right to terminate this Project 

Agreement for cause under this Section unless: 

(1) The KRRC has given prior written notice to the Project Company stating 

that a specified default has occurred which gives the KRRC a right to terminate this 
Project Agreement for cause under this Section, and describing the default in 

reasonable detail; and 

(2) The Project Company has not initiated within a reasonable time (in any 

event not more than 15 days from the initial default notice) and continued with due 

diligence to carry out to completion all actions reasonably necessary to correct the 

default and prevent its recurrence. 

If the Project Company shall have initiated and continued with due diligence to carry out to 

completion all actions required under item (2) above, the default shall not constitute an Event 

of Default during such period of time (in any event not more than 60 days from the initial 

default notice) as the Project Company shall continue with due diligence to carry out to 

completion all such actions. 

(D) Other Remedies upon Project Company Event of Default.  The right of 

termination provided under this Section upon an Event of Default by the Project Company is 

not exclusive.  If this Project Agreement is terminated by the KRRC for an Event of Default by 

the Project Company, the KRRC shall have the right to pursue a cause of action for actual 

damages and to exercise all other remedies which are available to it under this Project 

Agreement, under the Security Instruments and under Applicable Law.  The Project Company 
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shall not be entitled to any compensation for services provided subsequent to receiving any 

notice of termination for an Event of Default under this Section. 

(E) Relationship to Liquidated Damages.  Termination by the KRRC 

pursuant to this Section shall not relieve the Project Company or its Surety from liability for 

the liquidated damages provided for under this Project Agreement.  The parties acknowledge 
and agree that such liquidated damages are intended solely to compensate the KRRC for costs 

and expenses associated with unexcused delay and are not intended to liquidate all other 

damages that the KRRC is likely to suffer in the event of a Project Company Event of Default 

under this Article.  Accordingly, except with respect to damages relating solely to unexcused 

delay for which liquidated damages are provided under this Project Agreement, the payment of 

any such liquidated damages by the Project Company shall not serve to limit or otherwise affect 
the KRRC’s right to pursue and recover damages under subsection (D) (Other Remedies upon 

Project Company Event of Default) of this Section. 

SECTION 12.3. LIMITATION ON PROJECT COMPANY LIABILITY. 

(A) Project Company Liability Limit.  Subject to subsection (B) (Liquidated 

Damages Sublimit) of this Section, the Project Company’s aggregate liability under this Project 
Agreement with respect to damages of any kind payable to the KRRC arising out of the 

performance or unexcused non-performance of the Preliminary Services or the Project 

Implementation Work as a consequence of a claim or suit initiated by the KRRC shall not 

exceed an amount equal to: (1) the aggregate value of Early Work Package Prices for all Early 

Work Packages and the Preliminary Services Fee, during the period commencing on the 

Contract Date and ending on the Project Implementation Contract Amendment Date; and 
(2) the Guaranteed Maximum Price commencing on the Project Implementation Contract 

Amendment Date and at all times thereafter. 

(B) Liquidated Damages Sublimit.  The aggregate liability of the Project 

Company, with respect to any liquidated damages payable pursuant subsection 7.5(B) (Delay 

Liquidated Damages), shall not exceed an amount equal to 15% of the Guaranteed Maximum 
Price.  The payment by the Project Company of any such liquidated damages shall reduce 

commensurately the liability limit set forth in subsection (A) (Project Company Liability Limit) 

of this Section.  

SECTION 12.4. APPLICABILITY AND INTERPRETATION OF THE LIMITATION ON 

LIABILITY. 

The limitation on Project Company liability provided for in Section 12.3 
(Limitation on Project Company Liability) applies solely to the liability of the Project Company 

for damages to the KRRC arising out of the performance or unexcused non-performance of this 

Project Agreement as a consequence of a claim or suit initiated by the KRRC.  The limitation on 

liability provided for in Section 12.3 (Limitation on Project Company Liability) shall not apply in 

the event the Project Company abandons the Project, and does not apply to any other liability, 
loss, damage, cost or expense that may be incurred by the Project Company in connection with 

this Project Agreement, including any of the following liabilities, losses, damages, costs or 

expenses: 

(1) Any financial, economic or other loss, cost or expense sustained by the 

Project Company in the performance of the Project Implementation Work or any other 

loss sustained by the Project Company, the Guarantor, or any other party in connection 
with this Project Agreement, the Guaranty Agreement or other agreement relating to the 

Project; 
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(2) Any loss, cost or expense incurred by the Project Company in order to 

perform or complete the Project Implementation Work, including those incurred in 

seeking to cure or prevent any breach of this Project Agreement; 

(3) Any fines or penalties levied or imposed by any Governmental Body due 

to the acts or omissions of the Project Company; 

(4) Any claims, losses or penalties incurred by the Project Company to third 

parties in any Legal Proceedings which arise from or are based on negligent, reckless, or 

intentional actions or omissions of the Project Company contrary to the requirements of 

this Project Agreement, from any breach of contract action in connection with third 

party contracts, or from any other dispute relating to this Project Agreement that 

results in a Legal Proceeding; 

(5) Any indemnity payment made by the Project Company hereunder; 

(6) Payment of any defense costs, including attorney’s fees, to, for, or on 

behalf of the KRRC with respect to any third-party claim; 

(7) Any payments made in connection with any Required Insurance under 

this Project Agreement, including the proceeds of Required Insurance and the payment 
of any deductible or self-insured retention; and 

(8) Any claims, losses, penalties or settlement payments paid to the KRRC in 

connection with any tort claim by the KRRC against the Project Company based on 

gross negligence, willful misconduct, fraud, misrepresentation or false claims. 

SECTION 12.5. EVENTS OF DEFAULT BY THE KRRC. 

(A) Events of Default Permitting Termination.  The failure, refusal or other 
default by the KRRC in its duty to pay any undisputed amount required to be paid to the 

Project Company under this Project Agreement within 30 days following the due date for such 

payment shall constitute an Event of Default by the KRRC upon which the Project Company, 

by notice to the KRRC, may terminate this Project Agreement, subject to the terms and 

conditions of this Section. 

(B) Notice and Cure Opportunity.  No such default described in 

subsection (A) (Events of Default Permitting Termination) of this Section shall constitute an 

Event of Default giving the Project Company the right to terminate this Project Agreement for 

cause under this Section unless: 

(1) The Project Company has given prior written notice to the KRRC stating 

that a specified default has occurred which gives the Project Company a right to 
terminate this Project Agreement for cause under this Section, and describing the 

default in reasonable detail; and 

(2) The KRRC has neither challenged in an appropriate forum the Project 

Company’s conclusion that such default has occurred or constitutes a material breach 

of this Project Agreement nor initiated within a reasonable time (in any event not more 
than 30 days from the initial default notice) and continued with due diligence to carry 

out to completion all actions reasonably necessary to correct the default and prevent its 

recurrence. 
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If the KRRC shall have initiated and continued with due diligence to carry out to completion all 

actions required under item (2) above, the default shall not constitute an Event of Default 

during such period of time (in any event not more than 60 days from the initial default notice) 

as the KRRC shall continue with due diligence to carry out to completion all such actions. 

(C) Other KRRC Breaches Constituting Uncontrollable Circumstances.  
Except for the KRRC Events of Default described in subsection (A) (Events of Default Permitting 

Termination) of this Section, the failure of the KRRC to perform any other material obligation 

under this Project Agreement (unless such default is due to Project Company Fault or excused 

by an Uncontrollable Circumstance as and to the extent provided herein), shall constitute an 

Uncontrollable Circumstance as and to the extent provided in Article 14 (Uncontrollable 

Circumstances), and the Project Company shall have no right to terminate this Project 
Agreement. 

(D) Effect of Termination.  If this Project Agreement is terminated by the 

Project Company for cause as a result of an Event of Default by the KRRC, the KRRC shall pay 

the Project Company the same amount which would be payable under Section 12.6 (KRRC 

Convenience Termination Rights) if this Project Agreement were terminated at the election of 
the KRRC for convenience and without cause based on the date of termination.  The KRRC 

shall have no further liability to the Project Company for any Event of Default or termination 

under this Section. 

(E) Payment of Amounts Owing Through the Termination Date.  Without 

duplicating any amount required to be paid pursuant to subsection (D) (Effect of Termination) 

of this Section, upon any termination pursuant to this Section, the Project Company shall be 
paid all amounts due for the Project Implementation Work performed prior to the Termination 

Date to be paid as part of the Contract Price but not yet paid as of the Termination Date. 

SECTION 12.6. KRRC CONVENIENCE TERMINATION RIGHTS. 

(A) Convenience Termination Right and Payment.  Notwithstanding any 

other provision of the Project Agreement, the KRRC shall have the right at any time following 
the Contract Date, exercisable in its discretion for any reason upon 30 days’ written notice to 

the Project Company, to terminate this Project Agreement.  The Project Company acknowledges 

that the circumstances which may lead to a convenience termination include: (1) if any of the 

preconditions listed in Section 7.1.4 of the KHSA are not satisfied; (2) if the FERC License 

Transfer Order is inconsistent with the KHSA; (3) if the KRRC does not accept the FERC 

License Transfer Order; (4) if any of the KRRC’s funding is withdrawn; (5) if CPUC or OPUC do 
not approve any property disposition; and (6) if any Governmental Approval is not issued.  

(B) Convenience Termination Payment for Preliminary Services.  In the event 

of a convenience termination of the Preliminary Services pursuant to this Section, the Project 

Company shall not be entitled to a convenience termination payment, but shall be entitled to 

payment of that portion of the Preliminary Services Fee that has been earned by the terms 
hereof as of the Termination Date but not yet paid by the KRRC (which amount may include 

reasonable wind down expenses).  No other compensation shall be payable by the KRRC on 

account of the KRRC’s convenience termination of the Preliminary Services. 

(C) Convenience Termination Payment for Project Implementation Work.  In 

the event of a convenience termination of the Project Implementation Work pursuant to this 

subsection (including Project Implementation Work performed pursuant to an Early Work 
Package Amendment), the Project Company shall be entitled to a convenience termination 

payment in an amount equal to the sum of: 
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(1) The difference between (a) the value of all Project Implementation Work 

performed up to the Termination Date, and (b) all payments already made to the Project 

Company pursuant to this Project Agreement; and 

(2) Subject to subsection (E) (Settlement of Subcontracts Generally) of this 

Section, the reasonable costs incurred by the Project Company in connection with the 
termination, including all actual and reasonable demobilization costs and amounts due 

in settlement of terminated Subcontracts.   

In the event of a termination for convenience under this subsection, the Project Company 

acknowledges and agrees that it shall not be entitled to any compensation in excess of the 

value of the Project Implementation Work performed plus its settlement and closeout costs.  

Under no circumstances shall the Project Company or any Subcontractor be entitled to 
anticipatory or unearned profits, unabsorbed overhead, opportunity costs, or consequential or 

other damages as a result of a termination for convenience under this subsection. 

(D) Early Work Packages.  If the parties have entered into any Early Work 

Package Amendment prior to any convenience termination pursuant to this Section, the KRRC 

shall have the right to: 

(1) Terminate the Project Company’s right to perform any Project 

Implementation Work authorized by any such Early Work Package Amendment; or 

(2) Require the Project Company to complete performance of such Project 

Implementation Work in accordance with the applicable Early Work Package 

Amendment. 

If the KRRC elects to terminate such Project Implementation Work pursuant to item (1) of this 
subsection, the Project Company shall be entitled to a termination settlement payment 

associated solely with the terminated Early Work Package Project Implementation Work, as and 

to the extent provided in subsection (C) (Convenience Termination Payment for Project 

Implementation Work) of this Section.  Nothing in this Section shall provide grounds for 

adjustment of any applicable Early Work Package Price or limit the KRRC’s rights to 
convenience termination of Project Implementation Work authorized by an Early Work Package 

Amendment without terminating the Preliminary Services or the Project Implementation Work. 

(E) Settlement of Subcontracts Generally.  The obligation of the KRRC to pay 

amounts due in settlement of Subcontracts under subsection (C) (Convenience Termination 

Payment for Project Implementation Work) of this Section shall be limited to the reasonable 

costs incurred by the Project Company in settling and closing out Subcontracts that the KRRC 
does not elect to have assigned to it pursuant to Section 12.7 (Obligations of the Project 

Company upon Termination) and shall be subject to Cost Substantiation.  Any convenience 

termination settlement payment under any Subcontract shall be calculated in the same 

manner as provided in subsection (C) (Convenience Termination Payment for Project 

Implementation Work) of this Section with respect to the convenience termination settlement 
payment to the Project Company.  In no event shall the KRRC be responsible for anticipatory or 

unearned profits, unabsorbed overhead, opportunity costs, or consequential or other damages 

payable to any Subcontractor as a result of the termination of any Subcontract. 

(F) Payment of Amounts Due as a Result of Convenience Termination.  The 

Project Company shall submit a termination for convenience claim, in the form and with the 

certification prescribed by the KRRC, promptly following the Termination Date but in any event 
not later than 60 days following the Termination Date.  In the event of a failure of the Project 

Company to submit a termination for convenience claim within the time allowed pursuant to 
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this Section, the KRRC may determine, on the basis of information available to the KRRC, the 

amount, if any, due to the Project Company by reason of the convenience termination and shall 

thereupon pay to the Project Company the amount so determined, if any.  In no event shall the 

amount payable to the Project Company pursuant to this Section exceed the Guaranteed 

Maximum Price as reduced by the amount of payments otherwise made.  In addition, any 
amount payable to the Project Company pursuant to this Section shall be reduced in the 

amount of (1) any claim the KRRC may have against the Project Company under this Project 

Agreement, and (2) the fair value, as determined by the KRRC, of property which is destroyed, 

lost, stolen or damaged so as to become undeliverable to the KRRC, excluding normal spoilage 

and except to the extent that the KRRC shall have otherwise expressly assumed the risk of loss 

with respect to such property hereunder.  Any payment required to be made to the Project 
Company pursuant to this Section shall be made within 120 days following the Termination 

Date, subject to compliance by the Project Company with its obligations under Section 12.7 

(Obligations of the Project Company upon Termination).  Any payment required to be made by 

the Project Company to the KRRC pursuant to this Section shall be made within 120 days 

following the later of the Termination Date or the KRRC’s resolution of the Project Company’s 
termination for convenience claim.  In the event of a dispute between the parties as to the 

amount of any payment required to be made pursuant to this Section, either party may elect to 

initiate dispute resolution procedures in accordance with Section 11.1 (Dispute Resolution 

Procedures). 

(G) Completion or Continuance by the KRRC.  Without limiting any other 

KRRC right or remedy provided for under this Project Agreement, after the date of any 
termination under this Section, the KRRC may at any time (but without any obligation to do so) 

take any and all actions necessary or desirable to continue and complete the Contract 

Obligations so terminated, including entering into contracts with other contractors. 

(H) Convenience Termination Rights as Consideration.  The right of the 

KRRC to terminate this Project Agreement for its convenience and in its discretion in 
accordance with this Section constitutes an essential part of the overall consideration for this 

Project Agreement, and, except with respect to the determination as to the amount due the 

Project Company pursuant to this Section, the Project Company hereby waives any right it may 

have under Applicable Law to assert that the KRRC owes the Project Company a duty of good 

faith dealing in the exercise of such right.  The only compensation payable by the KRRC upon 

the exercise of its convenience termination option shall be any amounts specified herein in 
connection therewith. 

SECTION 12.7. OBLIGATIONS OF THE PROJECT COMPANY UPON 

TERMINATION. 

Upon any termination of this Project Agreement by the KRRC, the Project 

Company shall, as applicable and subject to any written directions provided by the KRRC: 

(1) Stop any further Contract Obligations at the Project Site or otherwise in 

connection with the Project; 

(2) Cease incurring any further obligations or liabilities pertaining to the 

Contract Obligations; 

(3) Promptly take all action as necessary to protect and preserve all 

materials, equipment, tools, facilities, and other property pertaining to the Project; 

(4) Vacate possession of the Project Site and turn possession of the 

PacifiCorp Property over to PacifiCorp, if prior to the PacifiCorp Property Transfer Date, 
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or to the KRRC, if after the PacifiCorp Property Transfer Date, and turn the Adjacent 

and Related Lands over to the KRRC; 

(5) Clean up and remove all debris and trash from the Project Site; 

(6) Promptly remove from the Project Site all equipment, tools, or material 

owned by the Project Company, or its Subcontractors, agents or representatives; 

(7) Promptly deliver a list of all Suppliers, materials, machinery, equipment, 

property or other pending items being fabricated or on order for delivery to the Project 

but not yet delivered to the Project Site or incorporated into the Project Implementation 

Work, and comply with the written instructions of the KRRC with respect to such 

matters; 

(8) Deliver a complete copy of all books, notes, and records of the Project 
Company pertaining to the Project Agreement performance or planned Project 

Implementation Work activities; 

(9) Promptly provide a list of all files (and make available to the KRRC for 

review or copying) all files pertaining to the Project Implementation Work, including any 

and all access and security codes, and including instructions and demonstrations that 
show how to open and modify such codes; 

(10) Promptly deliver complete copies of all Subcontracts to the KRRC, 

together with a detailed report on the status of such Subcontracts (status of orders and 

work performed and not performed or delivered under each Subcontract); a record of 

proposals made and balances due under each Subcontract; any cancellation penalties 

pertaining thereto; and any further information required by the KRRC, and furthermore 
assist the KRRC in contacting such Subcontractors to verify such information or 

answer any questions of the KRRC; 

(11) Assign to the KRRC any Subcontract that the KRRC elects in writing, in 

its discretion, to have assigned to it, with the KRRC assuming, and the Project 

Company being relieved of, all obligations under the Subcontract from the date of the 
assignment; 

(12) Cancel or terminate all Subcontracts that the KRRC does not elect to 

have assigned to the KRRC, in accordance with the written instructions of the KRRC; 

(13) Promptly assign and transfer to the KRRC all right, title, and interest of 

Project Company to any items ordered for the Contract Obligations (but not yet 

delivered to the Project Site or incorporated into the Project) as requested by the KRRC 
in its discretion; provided the KRRC (or Surety) assumes responsibility for payment 

thereof; 

(14) Promptly deliver and assign to the KRRC all warranties or guarantees by 

any vendor, supplier, manufacturer, or subcontractor pertaining to the Project; 

(15) Promptly notify the KRRC, in writing, of any pending or threatened Legal 
Proceedings against the Project Company relating to this Project Agreement or the 

Contract Obligations; and 

(16) Promptly take such other action and execute such documents as 

requested by the KRRC, and assist in the transition of the Contract Obligations to the 
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Surety or the KRRC, or as reasonably deemed necessary or appropriate by the KRRC, 

and avoid any action or conduct that would increase any expense or cost that would 

become an obligation or liability to the KRRC unless requested or directed by the KRRC 

Contract Representative in writing. 

With respect to any of the foregoing obligations that cannot reasonably be completed by the 
Termination Date, the Project Company shall complete such obligations as promptly as is 

practicable, but in no event later than 30 days following the Termination Date.  Compliance 

with these obligations, to the extent applicable on the Termination Date, shall be conditions 

precedent to the payment of any sums otherwise due to the Project Company by reason of the 

termination.  If any Subcontracts are assigned to the KRRC under this Section, the KRRC shall 

not be directly liable to any Subcontractors for amounts owed to such parties for Project 
Implementation Work performed prior to termination, and the Project Company shall remain 

liable to any such parties for such amounts. 

SECTION 12.8. NO WAIVERS. 

No action of the KRRC or the Project Company pursuant to this Project 

Agreement (including any investigation or payment), and no failure to act, shall constitute a 
waiver by either party of the other party’s compliance with any term or provision of this Project 

Agreement.  No course of dealing, failure or delay by the KRRC or the Project Company in 

exercising any right, power or remedy under this Project Agreement shall operate as a waiver 

thereof or otherwise prejudice such party’s rights, powers and remedies.  No single or partial 

exercise of (or failure to exercise) any right, power or remedy of the KRRC or the Project 

Company under this Project Agreement shall preclude any other or further exercise thereof or 
the exercise of any other right, power or remedy.  No waiver of any breach of any provision of 

this Project Agreement will be deemed to be a waiver of any subsequent breach of that 

provision or of any similar provision. 

SECTION 12.9. WAIVER OF CONSEQUENTIAL AND PUNITIVE DAMAGES. 

In no event shall either party hereto be liable to the other or obligated in any 
manner to pay to the other any special, incidental, consequential, punitive or similar losses or 

damages (including loss of profits, loss of production, loss of business opportunity or other 

consequential or indirect loss) based upon claims arising out of or in connection with the 

performance or non-performance of its obligations or otherwise under this Project Agreement, 

or the material inaccuracy of any representation made in this Project Agreement, whether such 

claims are based upon contract, tort, negligence, warranty or other legal theory.  The parties 
further acknowledge and agree that nothing in this Section shall serve as a limitation or 

defense with respect to any obligation of a party to pay any liquidated damages specifically 

provided for under this Project Agreement. 
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ARTICLE 13 

 

INSURANCE 

SECTION 13.1. INSURANCE. 

(A) Required Insurance.  At all times during the Term, the Project Company 

shall obtain, maintain and comply with the insurance requirements set forth in this Article 13 

(Insurance) and Appendix 9 (Insurance Requirements) hereto and shall pay all premiums with 

respect thereto as the same become due and payable. The Required Insurance shall be 

provided concurrently with the execution and delivery of this Project Agreement (or as 
otherwise specified in Appendix 9 (Insurance Requirements)) and remain in effect for the 

periods specified in Appendix 9 (Insurance Requirements).  Proof of Required Insurance shall 

be furnished as provided in Appendix 9 (Insurance Requirements). 

(B) Subcontractors.  The Project Company shall ensure that all eligible 

Subcontractors secure and maintain all insurance coverage and other financial sureties 
pursuant to and as required by Appendix 9 (Insurance Requirements) and by Applicable Law in 

connection with their presence and the performance of their duties at or concerning the 

Project; provided, however, that the KRRC may, at its discretion, waive or modify any insurance 

requirement, taking into account the nature and extent of the work required under the 

applicable Subcontract for such Subcontractor.   

(C) Compliance with Insurer Requirements.  The Project Company shall 
comply promptly with the requirements of all insurers providing the Required Insurance 

pertaining to the Project.  The Project Company shall not knowingly do or permit anything to be 

done that results in the cancellation or the reduction of coverage under any policy of Required 

Insurance. 

(D) Maintenance of Insurance Coverage.  If the Project Company fails to pay 
or cause to be paid any premium for Required Insurance, or if any insurer cancels any 

Required Insurance policy and the Project Company fails to obtain replacement coverage so 

that the Required Insurance is maintained on a continuous basis, then the KRRC at its election 

(but without any obligation to do so), following notice to the Project Company, may pay such 

premium or procure similar insurance coverage from another insurer, and upon such payment 

by the KRRC, the amount thereof shall be immediately reimbursed to the KRRC by the Project 
Company.  The Project Company shall not perform Project Work during any period when any 

policy of Required Insurance is not in effect.  The Project Company shall comply with all 

Insurance Requirements and take all steps necessary to ensure that the Project remains 

continuously insured in accordance with the requirements of this Project Agreement.  The 

failure of the Project Company to obtain and maintain any Required Insurance shall not relieve 
the Project Company of its liability for any losses intended to be insured thereby.  Should any 

failure to provide continuous insurance coverage occur, the Project Company shall indemnify, 

defend and hold harmless the Project Company Indemnitees in accordance with and to the 

extent provided in Article 15 (Indemnification) from and against all Loss-and-Expense arising 

out of such failure.  The purchase of the Required Insurance to satisfy the Project Company’s 

obligations under this Section shall not be a satisfaction of any Project Company liability under 
this Project Agreement or in any way limit, modify or satisfy the Project Company Indemnity. 

(E) Reductions for Insurance Proceeds.  Whenever this Project Agreement 

obligates one party to pay any amount to the other party in respect of an event or circumstance 

for which, or with respect to the consequences of which, an insurance claim may be made 

under the Required Insurance, the amount which any party is obligated to pay will be reduced 
by the amount of insurance proceeds which the other party actually recovers or would have 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Project Agreement 
Article 13 – Insurance 

 
 

133 

 
3313884.7 041851  DOC 

been entitled to recover if it had complied with the requirements of this Project Agreement or 

any policy of Required Insurance. 
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ARTICLE 14 

 

UNCONTROLLABLE CIRCUMSTANCES 

SECTION 14.1. UNCONTROLLABLE CIRCUMSTANCES GENERALLY. 

(A) Extent of Relief Available to the Project Company.  If an Uncontrollable 

Circumstance occurs, the Project Company may be entitled to relief from its obligations, 

extensions of time and compensation, as and to the extent provided in this Article.  Such relief 

shall be available irrespective of whether an obligation of this Project Agreement expressly 

states that it is excused by Uncontrollable Circumstances. 

(B) Mitigation Given Effect.  Any relief to which the Project Company is 

entitled under this Article on account of Uncontrollable Circumstances shall be adjusted to 

account for the effect of the mitigation measures which were or should have been taken by the 

Project Company in compliance with its duty to mitigate under Section 17.8 (General Duty to 

Mitigate). 

(C) Applicable Law Compliance.  Nothing in this Article shall be interpreted 

as relieving the Project Company of its obligation, following any and all Uncontrollable 

Circumstances, to perform its obligations under this Project Agreement in compliance with 

Applicable Law. 

(D) Contract Obligations Not Affected; Resumption of Performance.  The 

occurrence of an Uncontrollable Circumstance shall not excuse the Project Company from 
performing any obligation hereunder not directly affected by the occurrence of the 

Uncontrollable Circumstance.  Upon the occurrence of an Uncontrollable Circumstance, the 

Project Company shall promptly use all reasonable efforts to eliminate the cause thereof and 

resume performance of the affected Contract Obligations. 

SECTION 14.2. UNCONTROLLABLE CIRCUMSTANCE CLAIM PROCEDURES. 

(A) Notice and Written Report.  In order to assert an entitlement based on 

the occurrence of an Uncontrollable Circumstance, the Project Company shall give notice of the 

occurrence of the Uncontrollable Circumstance to the KRRC Contract Representative as soon 

as practicable, and in any event within 10 Business Days of the date the Project Company has 

knowledge that the Uncontrollable Circumstance has caused or is likely to cause an 

entitlement under this Project Agreement.  The Project Company’s notice shall include a 
written report: 

(1) Describing the Uncontrollable Circumstance and the cause thereof, to 

the extent known; 

(2) Stating the date on which the Uncontrollable Circumstance began and 

its estimated duration, to the extent known; 

(3) Summarizing the consequences of the Uncontrollable Circumstance and 

the expected impact on the performance of the Project Company’s obligations under this 

Project Agreement; and 

(4) Indicating the nature and scope of the Project Company’s potential 

entitlement to relief. 
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(B) Updates.  The Project Company shall provide the KRRC Contract 

Representative with periodic updates, together with further details and supporting 

documentation, as it receives or develops additional information pertaining to the 
Uncontrollable Circumstance and the matters described in subsection (A) (Notice and Written 

Report) of this Section.  In particular, the Project Company shall notify the KRRC Contract 

Representative as soon as the Uncontrollable Circumstance has ceased and of the time when 

performance of its affected obligations can be resumed. 

(C) Submittal of Relief Request.  The Project Company shall submit to the 

KRRC Contract Representative a further notice making its request for specific relief, the basis 
therefor and the event giving rise to the requested relief (the “Relief Request Notice”), 

promptly after becoming aware of such occurrence, but not more than 30 days after the 

KRRC’s receipt of the notice required under subsection (A) (Notice and Written Report) of this 

Section.  Each Relief Request Notice shall include all information required in this Article with 

respect to the specific relief being requested. 

(D) Delay in Notification.  If any Uncontrollable Circumstance notice or any 

required information is submitted by the Project Company to the KRRC after the dates required 

under this Section, then the Project Company’s entitlement to relief hereunder due to the 

occurrence of the Uncontrollable Circumstance shall have been waived, and the Project 

Company shall have no rights to any further relief hereunder based upon the occurrence of an 

Uncontrollable Circumstance, but only to the extent the KRRC is prejudiced by the delay of 
such notice or required information. 

(E) Multiple and Overlapping Claims.  The Project Company may make 

multiple but not duplicative claims with respect to an Uncontrollable Circumstance. 

(F) Burden of Proof and Mitigation.  The Project Company shall bear the 

burden of proof in establishing the occurrence of an Uncontrollable Circumstance and the 
entitlement to relief based thereon, and shall demonstrate that the Project Company complied 

with its mitigation obligations under Section 17.8 (General Duty to Mitigate). 

(G) KRRC Response.  The KRRC may, but shall have no obligation to, 

respond to the Project Company’s initial notice concerning the occurrence of an Uncontrollable 

Circumstance under subsection (A) (Notice and Written Report) of this Section.  Within 30 days 

after receipt of a Relief Request Notice pursuant to subsection (C) (Submittal of Relief Request) 
of this Section, the KRRC shall issue a written determination as to the extent, if any, to which 

it concurs with the Project Company’s request, and the reasons therefor. 

(H) Agreement or Dispute.  The agreement of the parties as to the specific 

relief to be given the Project Company on account of an Uncontrollable Circumstance shall be 

evidenced by a Contract Administration Memorandum, Change Order or a Contract 
Amendment.  Either party may refer any dispute for resolution in accordance with Section 11.1 

(Dispute Resolution Procedures). 

(I) Certifications.  Each submittal made under this Section by the Project 

Company shall be accompanied by a certification of the Project Company Contract 

Representative that the submittal is made in good faith; that the supporting data are complete 

and accurate at the time of the submittal to the best knowledge of the Project Company; and 
that the requested relief accurately reflects the relief to which the Project Company reasonably 

believes it is entitled hereunder.  The Project Company shall have no entitlement to relief for 

uncertified claims. 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Project Agreement 
Article 14 – Uncontrollable Circumstances 

 

136 
3313884.7 041851  DOC 

SECTION 14.3. UNCONTROLLABLE CIRCUMSTANCES RELIEF. 

If and to the extent that an Uncontrollable Circumstance materially and directly 

interferes with, delays or increases the cost to the Project Company performing the Project 
Implementation Work in accordance herewith, the Project Company shall, subject to Section 

14.4 (Schedule Relief and Related Price Relief), be entitled to: 

(1) Relief from its performance obligations; 

(2) An adjustment to the Project Implementation Schedule and any 

applicable Milestone Substantial Completion Date; 

(3) An adjustment to the Contract Compensation for such costs (including 
the costs reasonably incurred in connection with mitigation measures undertaken by 

the Project Company pursuant to Section 17.8 (General Duty to Mitigate)); or 

(4) A Base Guaranteed Maximum Price Adjustment (except as and to the 

extent provided in this Section, Section 14.2 (Uncontrollable Circumstance Claim 

Procedures) and Article 15 (Indemnification)); 

or any combination thereof, each of which properly reflects the interference with performance, 

the time lost as a result thereof, or the amount of the increased cost, in each case only to the 

minimum extent necessary to compensate the Project Company or provide performance or 

schedule relief and only to the extent directly attributable to the Uncontrollable Circumstance.  

Any cost reduction achieved, or which should have been achieved, through the mitigation 

measures undertaken by the Project Company pursuant to Section 17.8 (General Duty to 
Mitigate) shall be reflected in a reduction of the amount of the additional Contract 

Compensation or Base Guaranteed Maximum Price Adjustment as appropriate to reflect such 

mitigation measures.  The Project Company shall not be entitled to any price relief on account 

of any costs incurred as the result of Project Company Fault or an act, event or circumstance 

that the Project Company is obligated to insure against under Article 13 (Insurance), 
irrespective of any limits of coverage and of any deductible applicable under any policy of 

insurance maintained or required to be maintained thereunder.  Except as expressly provided 

in subsection 14.4(B) (Compensable Uncontrollable Circumstance Delay), the Project Company 

shall not be entitled to any price relief on account of delays attributable to Uncontrollable 

Circumstances. 

SECTION 14.4. SCHEDULE RELIEF AND RELATED PRICE RELIEF.   

(A) Conditions to Schedule Relief.  The Project Company shall not be entitled 

to an adjustment to any Milestone Substantial Completion Date, the number of days allowed 

for the achievement of any Milestone Final Completion, the number of days allowed for the 

achievement of Project Final Completion or any other schedule adjustment under this Project 

Agreement, unless the Project Company demonstrates: 

(1) That an Uncontrollable Circumstance has occurred and, subject to the 

time impact analysis requirements of Appendix 5 (General Project Implementation Work 

Requirements) during the Project Implementation Period, the impact of the 

Uncontrollable Circumstance is to one or more critical path activities in the Project 

Schedule, as updated, maintained and revised by the Project Company in accordance 

with the Contract Standards; 

(2) The Project Company, in view of all circumstances, exercised reasonable 

efforts to avoid and mitigate the delay; and 
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(3) The delay was not caused by a Project Company Fault. 

(B) Compensable Uncontrollable Circumstance Delay.  The Project Company 

shall be entitled to a Base Guaranteed Maximum Price Adjustment in an amount equal to the 
additional costs incurred by the Project Company to account for the impact of schedule delays 

caused by Uncontrollable Circumstances, determined in accordance with subsection (A) 

(Conditions to Schedule Relief) of this Section, as and to the extent provided in this Section.  

The amount of such Base Guaranteed Maximum Price Adjustment shall reflect, and the 

compensation to which the Project Company is entitled shall include, only reasonable and 

necessary additional time-related General Conditions Costs actually incurred by the Project 
Company, as provided in Appendix 8 (Contract Price), that are directly attributable to the 

period of Uncontrollable Circumstance delay, subject to subsection 14.1(B) (Mitigation Given 

Effect). 

(C) Concurrent Delay.  The Project Company’s entitlement to price relief for 

Uncontrollable Circumstance delays under subsection (B) (Compensable Uncontrollable 
Circumstance Delay) of this Section shall be limited to the extent of any concurrent delay by 

the Project Company or to the extent performance was, or would have been, suspended, 

delayed, or interrupted by another cause for which the Project Company is responsible. 

SECTION 14.5. UNUSUALLY SEVERE AND ABNORMAL CLIMATIC EVENTS.  If 

the Project Company intends to seek Uncontrollable Circumstance relief on the basis of 

unusually severe and abnormal climatic events, the Project Company shall, in addition to 
fulfilling all other requirements of this Article, demonstrate that the actual weather encountered 

was unusually severe and abnormal compared with the five-year average weather statistics 

compiled by the United States National Oceanic and Atmospheric Administration for the time of 

year and localities of the Project Site. 

SECTION 14.6. RELEASE. 

The Project Company’s acceptance of any performance, price or schedule 

adjustment under this Article shall be construed as a release of the KRRC by the Project 

Company (and all persons claiming by, through or under the Project Company) from any and 

all losses or expenses resulting from, or otherwise attributable to, the event giving rise to the 

adjustment claimed. 
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ARTICLE 15 

 

INDEMNIFICATION 

SECTION 15.1. PROJECT COMPANY’S OBLIGATION TO INDEMNIFY. 

(A) Indemnity.  The Project Company shall indemnify, defend and hold 

harmless the Project Company Indemnitees from and against (and pay the full amount of) any 

and all Loss-and-Expense that any Project Company Indemnitee may sustain in connection 

with any claim made by any third party arising by reason of (or alleged to result from or in 

connection with) any Project Company Indemnification Act, Event or Circumstance. 

(B) Indemnification-Related Defined Terms.  As used in this Article and in 

this Project Agreement, 

(1) “Loss-and-Expense” means any and all (1) loss, liability, forfeiture, 

obligation, damage, fine, penalty, judgment, deposit, charge, assessment, tax, cost or 

expense relating to any Project Company Indemnification Act, Event or Circumstance, 
and (2) fees, costs and expenses of expert witnesses, contractors, and other persons 

incurred in connection with investigating, preparing for, defending or responding to any 

action, suit, litigation, arbitration, administrative proceeding or other legal or equitable 

proceeding having a bearing on this Project Agreement or relating to the Project 

Company Indemnity, and all appeals therefrom. 

(2) “Project Company Indemnification Act, Event or Circumstance” 
means any: 

(a) Project Company Fault; or  

(b) Any other specific act, event or circumstance as to which the 

Project Company is expressly obligated to provide an indemnity hereunder, 

including: 

(i) Activities on the Project Site, as and to the extent provided 

in subsection 4.4(D) (Access to the Project Site Prior to the PacifiCorp 

Property Transfer Date); 

(ii) Non-compliance by the Project Company with Applicable 

Law, as provided in subsection 4.6(C) (Fines, Penalties, Indemnification 

and Remediation); 

(iii) Release of Regulated Substances, including any de 

minimis quantities, by any Project Company Person, as provided in 

subsection 6.5(A) (Project Company Responsibilities and Indemnity); 

(iv) Labor disputes, as provided in subsection 8.2(C) (Labor 

Relations); 

(v) Subcontractor claims, as provided in subsection 8.3(I) 

(Subcontractor Claims); 

(vi) Intellectual Property claims, as provided in 

subsection Section 17.7(B) (Protection from Infringement); and 
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(vii) Failure by the Project Company to advise the KRRC of any 

potential infringement or unauthorized use resulting from a KRRC-

directed Change Order, as provided in subsection 17.7(D) (Exceptions to 
Infringement Protection). 

(3) “Project Company Indemnitee” means the KRRC, PacifiCorp, the 

States, the CPUC, the OPUC and their respective elected officials, trustees, board 

members, officers, employees, representatives and agents. 

(4) “Project Company Indemnity” means the obligations of the Project 

Company under this Article. 

(C) Exceptions to and Limitations on the Project Company Indemnity.  The 

Project Company Indemnity shall not operate to indemnify any Project Company Indemnitee: 

(1) To the extent the Project Company Indemnification Act, Event or 

Circumstance was caused by KRRC Fault; or 

(2) To the extent the Project Company’s obligation to indemnify is limited by 
Applicable Law, including anti-indemnity statutes; or 

(3) For any Loss-and-Expense that is an economic loss, including a claim for 

a decline in the value of real or personal property, business interruptions or loss of 

profit or revenue. 

(D) No Insurance Limitation.  The Project Company Indemnity shall not be 

limited by the Required Insurance or by any coverage exclusions or other provisions in any 
policy of Required Insurance or other insurance maintained by the Project Company which is 

intended to respond to such events.   

(E) Reductions.  The Project Company Indemnitees’ right to indemnification 

pursuant to this Article shall be reduced by all proceeds actually received by the Project 

Company Indemnitees from any: 

(1) insurance policy; 

(2) settlement agreement; or 

(3) other third-party indemnification agreement. 

The Project Company shall indemnify the Project Company Indemnitees in a timely manner. 

The Project Company Indemnitees, however, shall reimburse the Project Company for any 

proceeds subsequently received from the sources described in this subsection (E) (Reductions), 
to the extent that the Project Company would not have otherwise owed the Project Company 

Indemnitees if such proceeds were available when the Project Company originally indemnified 

the Project Company Indemnitees.  

(F) Reliance by Project Company Indemnitees.  This Section may be relied 

upon by the Project Company Indemnitees and may be enforced directly by any of them against 
the Project Company in the same manner and for the same purpose as if pursuant to a 

contractual indemnity directly between them and the Project Company. 
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SECTION 15.2. INDEMNIFICATION PROCEDURES. 

[Note: Prior to the Project Implementation Contract Amendment Date, the KRRC and 

Project Company shall coordinate with each Project Company Indemnitee to finalize the 
expected procedures that each Project Company Indemnitee will be obligated to follow 

pursuant to this Section 15.2.] 

(A) Notice.  If a Project Company Indemnitee receives any notice, demand, 

letter or other document concerning any claim for which it appears that the Project Company 

Indemnitee is, or may become entitled to, indemnification for a Loss-and-Expense under this 

Project Agreement in respect of the entire claim, the Project Company Indemnitee shall give 
notice in writing to the Project Company as soon as reasonably practicable.  A delay by the 

Project Company Indemnitee in providing such notice beyond such period shall not waive any 

right to indemnification except to the extent that the Project Company demonstrates, bearing 

the burden of proof, that it is prejudiced, suffers loss, or incurs expense because of the delay. 

(B) Consolidation of Claims.  If a notice of claim is given pursuant to 
subsection (A) (Notice) of this Section by more than one Project Company Indemnitee relating to 

the same facts or circumstances, the Project Company may, acting reasonably and in 

consultation with the Project Company Indemnitees named in the claims, require the 

consolidated administration and coordination of all such noticed claims by common counsel. 

(C) Project Company Right to Dispute Claim.  If notice is given as provided in 

subsection (A) (Notice) of this Section, the Project Company shall be entitled, acting reasonably 
and in consultation with the Project Company Indemnitees named in the claim, to dispute the 

claim in the name of the Project Company Indemnitee at the Project Company’s own expense 

and take conduct of any defense, dispute, compromise, or appeal of the claim and of any 

incidental negotiations. The Project Company Indemnitee will give the Project Company all 

reasonable cooperation, access and assistance for the purposes of considering and resisting 
such claim. 

(D) Rights and Duties of the Parties.  With respect to any claim conducted by 

the Project Company pursuant to subsection (C) (Project Company Right to Dispute Claim) of 

this Section: 

(1) The Project Company shall keep the Project Company Indemnitee fully 

informed and consult with it about material elements of the conduct of such defense, 
including any settlement discussions; 

(2) The Project Company shall demonstrate to the Project Company 

Indemnitee, at the reasonable request of the Project Company Indemnitee, that the 

Project Company has sufficient means to pay all costs and expenses that it may incur 

by reason of conducting such defense; and 

(3) The Project Company shall have full control, acting reasonably and in 

consultation with the Project Company Indemnitees named in the claim, of such 

defense and proceedings, including any compromise or settlement thereof; provided, 

however, that any such compromise or settlement involving non-monetary obligations of 

Project Company Indemnitees, or otherwise having a direct effect upon such Project 

Company Indemnitee’s continuing operations, shall (1) contain a full release of the 
applicable Project Company Indemnitee from all liability to the plaintiffs or claimants 

who are parties to or otherwise bound by the settlement, and (2) be subject to the 

consent of such Project Company Indemnitee, which consent will be obtained by the 

KRRC and shall not be unreasonably withheld, conditioned or delayed.  If requested by 

the Project Company, acting reasonably, the Project Company Indemnitee shall at the 
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sole cost and expense of the Project Company, cooperate with the Project Company and 

its counsel in contesting any claim which the Project Company elects to contest, 

including the making of any related counterclaim against the person asserting the claim 
or any cross-complaint against any person. 

(E) Project Company Indemnitee Rights to Conduct Defense.  The Project 

Company Indemnitee may take conduct of any defense, dispute, compromise or appeal of the 

claim and of any incidental negotiations, if: 

(1) The Project Company fails to notify the Project Company Indemnitee of 

its intention to take conduct of the relevant claim within 10 Business Days of the notice 
from the Project Company Indemnitee under subsection (A) (Notice) of this Section or 

notifies the Project Company Indemnitee that it does not intend to take conduct of the 

claim;  

(2) The Project Company Indemnitee reasonably determines that a conflict 

exists between it and the Project Company or another Project Company Indemnitee 
which prevents or potentially prevents the Project Company from presenting a full and 

effective defense; or 

(3) The Project Company fails to comply in any material respect with 

subsection (D) (Rights and Duties of the Parties) of this Section. 

(F) Transfer of Conduct of Claim to Project Company Indemnitee.  A Project 

Company Indemnitee may at any time, without limiting the Project Company’s obligation to 
defend and indemnify the Project Company Indemnitees under this Article (including the 

obligation to pay Fees and Costs in connection with such indemnity), give notice to the Project 

Company that it is retaining or taking over, as the case may be, the conduct of any defense, 

dispute, compromise, settlement or appeal of any claim, or of any incidental negotiations, to 

which subsection (E) (Project Company Indemnitee Rights to Conduct Defense) of this Section 
applies.  On receipt of such notice the Project Company will promptly take all steps necessary 

to transfer the conduct of such claim to the Project Company Indemnitee, and will provide to 

the Project Company Indemnitee all reasonable cooperation, access and assistance for the 

purposes of considering and resisting such claim. 

(G) Project Company Responsibility for Costs.  If a Project Company 

Indemnitee is entitled and elects to conduct its own defense pursuant to subsection (E) (Project 
Company Indemnitee Rights to Conduct Defense) of this Section, all Fees and Costs incurred 

by the Project Company Indemnitee in investigating, defending and conducting the claim for 

which it is entitled to indemnification hereunder shall constitute a Loss-and-Expense subject 

to the Project Company Indemnity. 

(H) Infringement of Intellectual Property Rights.  In response to any claim of 
infringement or alleged infringement of the Intellectual Property rights of any person, the 

Project Company may replace such infringing or allegedly infringing item, provided that: 

(1) The replacement is performed without additional cost to the KRRC; and 

(2) The replacement has at least equal quality performance capabilities when 

used in conjunction with the Project. 

SECTION 15.3. COORDINATION WITH THE KRRC IN SATISFACTION OF THE 
KHSA LIABILITY PROTECTION REQUIREMENTS.   
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The parties acknowledge and agree that: (a) KHSA section 7.1.3 and Appendix L 

require the KRRC to provide comprehensive liability protection for PacifiCorp and the States; (b) 

the Project Company Indemnity, and the Project Company’s obligations under Article 13 
(Insurance) and Article 16 (Security for Performance), are provided in part in order to satisfy 

this requirement; and (c) the KRRC will implement other means, including contracting with a 

third-party “liability transfer company” indemnitor for indemnification pursuant to KHSA 

Appendix L Part IV.  The parties further acknowledge and agree that the Project Company, in 

discharging its Contract Obligations and without assuming any indemnification liability or 

responsibility beyond its indemnity obligations and responsibilities provided in this Article, 
shall reasonably assist, coordinate with and cooperate with the KRRC, and any other entity 

designated by the KRRC such as a third-party indemnitor, with respect to the KRRC’s 

satisfaction of the KHSA’s liability protection requirements. 
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ARTICLE 16 

 

SECURITY FOR PERFORMANCE 

SECTION 16.1. GUARANTOR. 

(A) Guaranty Agreement.  The Project Company shall cause the Guaranty 

Agreement to be provided by the Guarantor to be executed and delivered, following negotiations 

between the KRRC and the Guarantor, by no later than June 30, 2019, in substantially the 

form attached hereto as Transaction Form A (Form of Guaranty Agreement). 

(B) Reports and Notifications Concerning the Financial Condition of the 
Guarantor.  The Project Company shall provide to the KRRC, within 180 days after the end of 

each fiscal year of the Guarantor, the consolidated balance sheet and income statement for the 

Guarantor attached to the audited year-end financial statements for that fiscal year reported 

upon by the independent public accountant of the Guarantor.  If applicable, the Project 

Company shall also furnish the KRRC with copies of the quarterly and annual reports and 
other filings of the Guarantor filed with the Securities and Exchange Commission.  If the 

Guarantor is not required to file quarterly reports with the Securities and Exchange 

Commission, the Project Company, at the request of the KRRC, shall provide the KRRC with 

unaudited quarterly financial statements of the Guarantor within 60 days following the end of 

each quarter based on the fiscal year of the Guarantor.  In addition, the Project Company shall 

provide reasonable notice to the KRRC of any change to the financial condition of the 
Guarantor that would reasonably be anticipated to impair the ability of the Guarantor to meet 

its obligations under the Guaranty Agreement. 

SECTION 16.2. BONDS. 

(A) Early Work Package Bonds.  If the KRRC authorizes an Early Work 

Package, then the Project Company shall provide to the KRRC, on or before the Early Work 
Package Amendment Date, a Performance Bond and a Payment Bond covering the Project 

Company’s faithful performance of such Early Work Package Amendment and the payment of 

its obligations arising thereunder (the “Early Work Package Bonds”).  The penal sum of each 

of the Early Work Package Bonds shall be an amount equal to the Early Work Package Price 

applicable to the Early Work Package.  If the KRRC authorizes additional Early Work Packages, 

then the Project Company shall, on or before each subsequent Early Work Package 
Amendment Date, provide to the KRRC, for each subsequent Early Work Package, an 

amendment to the above-referenced Early Work Package Bonds, executed by both the Project 

Company and the Surety, that: (a) increases the penal sum of each of the Early Work Package 

Bonds by an amount equal to the Early Work Package Price of such Early Work Package; and 

(b) affirmatively states that the obligations under such Early Work Package Bonds encompass 
the Project Company’s performance and payment obligations under each Early Work Package 

Amendment. 

(B) Amendment of Early Work Package Bonds on the Project Implementation 

Contract Amendment Date.  If Early Work Package Bonds have been provided pursuant to 

subsection (A) (Early Work Package Bonds) of this Section, then the Project Company shall, on 

or before the Project Implementation Contract Amendment Date, provide to the KRRC an 
amendment to both Early Work Package Bonds, executed by both the Project Company and the 

Surety, that: (a) increases the penal sum of each Performance Bond and a Payment Bond to an 

amount equal to the Base Guaranteed Maximum Price; and (b) affirmatively states that such 

Performance Bond and a Payment Bond cover faithful performance of this Project Agreement 

and payment of obligations arising thereunder. 
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(C) New Project Implementation Work Performance and Payment Bonds on 

the Project Implementation Contract Amendment Date.  If Early Work Package Bonds have not 

been provided pursuant to subsection (A) (Early Work Package Bonds) of this Section, then the 
Project Company shall, on or before the Project Implementation Contract Amendment Date, 

provide to the KRRC a Performance Bond and a Payment Bond that are in the penal sum of an 

amount equal to the Base Guaranteed Maximum Price and cover faithful performance of this 

Project Agreement and payment of obligations arising hereunder. 

(D) Base Guaranteed Maximum Price Adjustments.  The amount of the 

Performance Bond and the Payment Bond shall be increased by the Project Company to reflect 
any Base Guaranteed Maximum Price Adjustments at the time such adjustment is 

implemented by the parties and as a condition to its entitlement to the adjustment. 

(E) Term of Bonds.  The Payment Bond shall be security for the payment of 

all persons supplying labor and material in the performance of the Project Implementation 

Work and shall remain open until Milestone Final Completion for the Final Habitat Restoration 
Work.  The Performance Bond shall secure the performance of the Project Implementation 

Work and shall remain open until Milestone Final Completion for the Final Habitat Restoration 

Work. 

(F) Maintenance Bond.  On or before the applicable Milestone Substantial 

Completion Date, the Project Company shall provide the Maintenance Bond as financial 

security for the faithful performance of the Warranty Work, including specifically the Project 
Company’s correction, replacement, or restoration of any portion of the Project Implementation 

Work which is found to be not in compliance with requirements of this Project Agreement 

during the applicable Warranty Period.  The Maintenance Bond shall be effective for the one-

year period commencing on the applicable Milestone Substantial Completion Date and shall 

automatically renew for an additional one-year term if the KRRC elects to extend the Warranty 
Period in accordance with subsection 10.1(C) (Optional Extension of Warranty Periods).  The 

penal sum of the Maintenance Bond shall be an amount equal to [___%] [Note: To be finalized 

and incorporated on the GMP Contract Amendment Date based on the GMP Project 

Submittal, and confirmed or revised in the Project Implementation Contract 

Amendment] of the applicable Guaranteed Maximum Price (as determined on the applicable 

Milestone Substantial Completion Date).  To the extent required by Applicable Law, the Project 
Company shall provide such further performance and payment bonds as may be necessary 

under Applicable Law to secure the performance of any Warranty Work; and such performance 

and payment bonds shall comply with the requirements of Applicable Law and this Section. 

(G) Surety Requirements.  The bonds required to be provided pursuant to 

this Section shall be issued by a Surety: (1) approved by the KRRC having a rating of “A” in the 
latest revision of the A.M. Best Company’s Insurance Report; (2) listed in the United States 

Treasury Department’s Circular 570, “Companies Holding Certificates of Authority as 

Acceptable Sureties on Federal Bonds and as Acceptable Reinsurance Companies”; and 

(3) holding a certificate of authority to transact surety business in the State.  The Performance 

Bond and the Payment Bond shall comply with and shall be subject to the California Bond and 

Undertaking Law (California Code of Civil Procedure  Section 994.0101 et seq.).  

(H) Monitoring of Sureties.  The Project Company shall be responsible 

throughout the Term for monitoring the financial condition of any Surety issuing bonds under 

this Project Agreement and for making inquiries no less often than annually to confirm that 

each such Surety complies with the qualification requirements and maintains at least the 

minimum rating level specified in this Section.  In the event the rating of any issuing Surety 
falls below such minimum level, or if any Surety is declared bankrupt or becomes insolvent or 

has the rights to do business in the State terminated, the Project Company shall promptly 

notify the KRRC of such event and shall promptly take steps to ensure continued compliance 
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with this Section by furnishing or arranging for the furnishing of a substitute or additional 

bond of a Surety whose rating and other qualifications satisfy all above requirements, unless 

the KRRC agrees to accept the Surety that no longer satisfies the minimum rating level 
specified above, or agrees to an alternative method of assurance.  Upon such notice by the 

Project Company of such an event, the KRRC shall not unreasonably withhold its approval of 

such assurance. 

(I) Completion of Work.  Without limiting any other right or remedy provided 

for under the Performance Bond, if this Project Agreement is terminated by the KRRC for an 

Event of Default and the Surety fails to pursue completion of the Contract Obligations with 
reasonable speed, the KRRC may arrange for completion of the Contract Obligations and 

deduct the cost thereof from any amount otherwise due to the Project Company under this 

Project Agreement, including the cost of additional KRRC administration and consultant 

services made necessary by such default or neglect.  In such event, no further payment shall 

then be made by the KRRC until all costs of completing the Contract Obligations shall have 
been paid. 

SECTION 16.3. COSTS OF PROVIDING SECURITY INSTRUMENTS. 

The cost and expense of obtaining and maintaining the Security Instruments 

required under this Article as security for the performance of the Project Company’s obligations 

hereunder shall be borne by the Project Company and included in the Guaranteed Maximum 

Price without additional reimbursement from the KRRC. 
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ARTICLE 17 

 

MISCELLANEOUS PROVISIONS 

SECTION 17.1. NO PROJECT COMPANY OWNERSHIP IN THE PROJECT. 

The Project Company shall perform the Contract Obligations provided for herein 

as an independent contractor and shall not have any legal, equitable, tax beneficial or other 

ownership or leasehold interest in the Project.  The Project Company shall not use the Project 

for any purpose other than the purposes contemplated by this Project Agreement or to serve or 

benefit any person other than the KRRC. 

SECTION 17.2. RELATIONSHIP OF THE PARTIES. 

The Project Company is an independent contractor of the KRRC and the 

relationship between the parties shall be limited to performance of this Project Agreement in 

accordance with its terms.  Neither party shall have any responsibility with respect to the 

services to be provided or contractual benefits assumed by the other party.  Nothing in this 
Project Agreement shall be deemed to constitute either party a partner, agent or legal 

representative of the other party.  No liability or benefits, such as workers’ compensation, 

pension rights or liabilities, or other provisions or liabilities arising out of or related to a 

contract for hire or employer/employee relationship shall arise or accrue to any party’s agent 

or employee as a result of this Project Agreement or the performance thereof. 

SECTION 17.3. AFFILIATE TRANSACTIONS.  

If any costs to be reimbursed by the KRRC to the Project Company under this 

Project Agreement arise from a transaction between the Project Company and any Affiliate of 

the Project Company, the Project Company shall notify the KRRC of the specific nature of the 

contemplated transaction, including the identity of the Affiliate, the nature of the work to be 

performed by the Affiliate and the anticipated cost to be incurred, before any such transaction 
is consummated or cost incurred.  The Project Company shall not enter into any such 

transaction, nor incur any such cost, absent the written approval of the KRRC in its discretion. 

SECTION 17.4. CONTRACT ADMINISTRATION. 

(A) Administrative Communications.  The parties recognize that a variety of 

contract administrative matters will routinely arise throughout the performance of this Project 

Agreement.  These matters will by their nature involve requests, notices, questions, assertions, 
responses, objections, reports, claims, and other communications made personally, in 

meetings, by phone, by mail and by electronic and computer communications.  The purpose of 

this Section is to set forth a process by which the resolution of the matters at issue in such 

communications, once resolution is reached, can be formally reflected in the common records 

of the parties so as to permit the orderly and effective administration of this Project Agreement. 

(B) Contract Administration Memoranda.  The principal formal tool for the 

administration of routine matters arising under this Project Agreement between the parties 

that do not require a Contract Amendment shall be a “Contract Administration 

Memorandum”.  A Contract Administration Memorandum shall be prepared, once all 

preliminary communications have been concluded, to evidence the resolution reached by the 

KRRC and the Project Company as to matters of interpretation and application arising during 
the course of the performance of their obligations hereunder.  Such matters may include, for 

example: (1) issues as to the meaning, interpretation or application of this Project Agreement in 

particular circumstances or conditions; (2) calculations required to be made; (3) notices, 
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waivers, releases, satisfactions, confirmations, further assurances, consents and approvals 

given hereunder; and (4) other similar routine contract administration matters. 

(C) Procedure.  Either party may request the execution of a Contract 
Administration Memorandum.  When resolution of the matter is reached, a Contract 

Administration Memorandum shall be prepared by or at the direction of the KRRC reflecting 

the resolution.  Contract Administration Memoranda shall be serially numbered, dated, signed 

by the Contract Representative of each party, and, at the request of the KRRC, co-signed by a 

Senior Supervisor for the Project Company.  The KRRC and the Project Company each shall 

maintain a parallel, identical file of all Contract Administration Memoranda, separate and 
distinct from the Contract Amendments and all other documents relating to the administration 

and performance of this Project Agreement. 

(D) Effect.  Executed Contract Administration Memoranda shall serve to 

guide the ongoing interpretation and application of the terms and conditions of this Project 

Agreement.  Any material change, alteration, revision or modification of this Project Agreement, 
however, shall be effectuated only through a formal Contract Amendment in accordance with 

Section 17.5 (Contract Amendments). 

SECTION 17.5. CONTRACT AMENDMENTS. 

(A) Amendments Generally.  Notwithstanding the provisions of Section 17.4 

(Contract Administration), no material change, alteration, revision or modification of the terms 

and conditions of this Project Agreement shall be made except through a written amendment to 
this Project Agreement, duly authorized, approved or ratified by the Board of Directors and 

duly authorized by the Project Company (a “Contract Amendment”). 

(B) Procedure.  Contract Amendments (including Change Orders) shall be 

serially numbered, dated and signed by a Senior Supervisor for the Project Company and by 

the KRRC Contract Representative, as determined in accordance with subsection 17.6(B) 
(KRRC Contract Representative).  The KRRC and the Project Company each shall maintain a 

parallel, identical file of all Contract Amendments, separate and distinct from the Contract 

Administration Memoranda and all other documents relating to the administration and 

performance of this Project Agreement. 

SECTION 17.6. CONTRACT REPRESENTATIVES. 

(A) Project Company Contract Representative and Senior Supervisors.  The 
Project Company shall appoint and inform the KRRC in writing from time to time of the identity 

of  (1) the individual with the responsibility and power from time to time to administer this 

Project Agreement and to bind the Project Company with respect to any Contract 

Administration Memorandum, Change Order or Contract Amendment (which may be the same 

or a different individual with respect to the Preliminary Services and the Project 
Implementation Work) (the “Project Company Contract Representative”), and (2) the 

corporate officials of the Project Company with senior supervisory responsibility for the Project 

and the performance of this Project Agreement (the “Senior Supervisors”).  The Project 

Company shall promptly notify the KRRC in writing of the appointment of any successor Senior 

Supervisors.  The Senior Supervisors shall cooperate with the KRRC in any reviews of the 

performance of the Project Manager and the Project Company Contract Representative which 
the KRRC may undertake from time to time, and shall give full consideration to any issues 

raised by the KRRC in conducting such performance reviews. 

(B) KRRC Contract Representative.  The KRRC shall appoint an individual or 

individuals to act as the “KRRC Contract Representative” for this Project Agreement.  The 

KRRC Contract Representative shall have the authority to administer this Project Agreement, 
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subject to the Board of Directors’ delegation of authority.  The Project Company understands 

and agrees that any delegation of authority to the KRRC Contract Representative may provide 

only limited authority with respect to the implementation of this Project Agreement, which may 
include the authority to bind the KRRC with respect to any Change Order or Contract 

Amendment.  Within such limitations, the Project Company shall be entitled to rely on the 

written directions of the KRRC Contract Representative.  The KRRC Contract Representative 

shall have the right at any time to issue the Project Company a written request for information 

relating to this Project Agreement.  Any written request designated as a “priority request” shall 

be responded to by the Project Company within three Business Days. 

(C) KRRC Approvals and Consents.  When this Project Agreement requires 

any approval or consent by the KRRC to a Project Company submission, request or report, the 

approval or consent shall, within the limits of the authority of subsection (B) (KRRC Contract 

Representative) of this Section, be given by the KRRC Contract Representative in writing and 

such writing shall be conclusive evidence of such approval or consent, subject only to 
compliance by the KRRC with the Applicable Law that generally governs its affairs.  Unless 

expressly stated otherwise in this Project Agreement and the Document Submittal Procedures, 

and except for requests, reports and submittals made by the Project Company that do not, by 

their terms or the terms of this Project Agreement, require a response or action, if the KRRC 

does not find a request, report or submittal acceptable, it shall provide written response to the 

Project Company describing its objections and the reasons therefor within 30 days of the 
KRRC’s receipt thereof.  If no response is received, the request, report or submittal shall be 

deemed rejected unless the KRRC’s approval or consent may not be unreasonably delayed by 

the express terms hereof, and the Project Company may resubmit the same, with or without 

modification.  Requests, reports and submittals that do not require a response or other action 

by the KRRC pursuant to some specific term of this Project Agreement shall be deemed 
acceptable to the KRRC if the KRRC shall not have objected thereto within 30 days of the 

receipt thereof. 

SECTION 17.7. PROPERTY RIGHTS. 

(A) Identification of all Intellectual Property.  The Project Company shall 

identify to the KRRC all Deliverable Material that constitutes Intellectual Property developed by 

the Project Company or any third party as or through the use of the Project or otherwise in 
connection with the performance of the Contract Obligations.  

(B) Protection from Infringement.  The Project Company shall pay all 

royalties and license fees in connection with the Contract Obligations during the Term.  Except 

as provided in subsection (D) (Exceptions to Infringement Protection) of this Section, the Project 

Company shall indemnify, defend and hold harmless the Project Company Indemnitees in 
accordance with and to the extent provided in Section 15.1 (Project Company’s Obligation to 

Indemnify) from and against all Loss-and-Expense arising out of or related to the infringement 

or unauthorized use of any patent, trademark, copyright or trade secret relating to, or for the 

Contract Obligations.  The Project Company’s indemnity pursuant to this Section shall apply 

only when infringement occurs or is alleged to occur from the intended use for which the 

Deliverable Material, process or equipment was provided by the Project Company pursuant to 
this Project Agreement. 

(C) Substitutes for Deliverable Material, Process or Equipment.  Except as 

provided in subsection (D) (Exceptions to Infringement Protection) of this Section, in the event 

the Project Company or the KRRC is enjoined from using any Deliverable Material, process or 

equipment, the Project Company, at its sole cost and expense, shall: 
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(1) Acquire the right to legally use such infringing Deliverable Material, 

process or equipment (or any affected Project Implementation Work) under infringed 

patents or copyrights; or 

(2) Modify or replace such Deliverable Material, process or equipment (or 

any affected Project Implementation Work) with noninfringing Deliverable Material, 

process or equipment (or any affected Project Implementation Work) equivalent in 

quality, performance, useful life and technical characteristics and development; 

provided, however, that any such modification or replacement shall be subject to the 

KRRC’s approval, which shall not be unreasonably withheld or delayed. 

(D) Exceptions to Infringement Protection.  Unless otherwise agreed to by the 

parties, the Project Company’s obligations under this Section shall not apply to: 

(1) Infringement resulting from KRRC-directed Change Orders or Unilateral 

Change Directive; 

(2) Infringement resulting from unauthorized additions, changes or 
modifications to the Deliverable Material, process or equipment made or caused to be 

made by the KRRC subsequent to delivery by the Project Company; or 

(3) Any claimed infringement which is settled without the consent of the 

Project Company. 

The Project Company shall promptly advise the KRRC as to whether any KRRC-directed 

Change Order or Unilateral Change Directive may result in any infringement or unauthorized 
use and, in the event of any failure by the Project Company to so advise the KRRC, the Project 

Company will indemnify the KRRC for any Loss-and-Expense resulting from any such 

infringement or unauthorized use. 

(E) Intellectual Property Developed by the Project Company.  All Intellectual 

Property developed by the Project Company at or through the use of the Project or otherwise in 
connection with the performance of the Contract Obligations shall be owned by the Project 

Company subject to the terms and conditions of this Section, and is hereby licensed to the 

KRRC on a non-exclusive, cost-free, perpetual basis for use by the KRRC and any successor 

operator of the Project (but, with respect to any successor operator, only in connection with the 

operation of the Project). Such Intellectual Property shall include technology, inventions, 

innovations, processes, know-how, proprietary algorithms, formulas, software, hardware and 
databases, whether protected as proprietary information, trade secrets, or patents that the 

Project Company developed or licensed from third parties.  The KRRC shall have an irrevocable, 

perpetual and unrestricted right to use such Intellectual Property for any KRRC purpose, 

whether before or following the Termination Date or the Expiration Date, as applicable.  The 

KRRC shall not license, transfer or otherwise make available such Intellectual Property to any 
third party without the written consent of the Project Company, which consent is hereby 

granted for purposes of operating the Project following the Termination Date or the Expiration 

Date, as applicable.  The KRRC’s use of any such Intellectual Property for purposes other than 

in connection with the Project shall be at its own risk and the Project Company shall have no 

liability therefor. 

(F) Protection of Proprietary Rights of the KRRC.  The Project Company 
agrees and covenants to protect any and all proprietary rights of the KRRC in any material 

provided to the Project Company.  Such protection of proprietary rights by the Project Company 

shall include the insertion in any copy intended for publication of a copyright mark reserving 

all rights to the KRRC in any such material provided by the KRRC to the Project Company.  

Additionally, any materials provided to the Project Company by the KRRC shall not be released 
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to any third party without the written consent of the KRRC and shall be returned intact to the 

KRRC upon completion or termination of this Project Agreement.  The provisions of this Section 

shall not apply to material in the public domain on the Contract Date or material that 
subsequently comes into the public domain by other than an unauthorized disclosure. 

SECTION 17.8. GENERAL DUTY TO MITIGATE. 

(A) Mitigation by the Project Company.  In all cases where the Project 

Company is entitled to receive any relief from the KRRC or exercise any rights, including the 

right to receive any payments, costs, damages or extensions of time, whether on account of 

Uncontrollable Circumstance or otherwise, the Project Company shall use all reasonable efforts 
to mitigate such amount required to be paid by the KRRC to the Project Company under this 

Project Agreement, or the length of the extension of time.  Upon request from the KRRC, the 

Project Company shall promptly submit a detailed description, supported by all such 

documentation as the KRRC may reasonably require, of the measures and steps taken by the 

Project Company to mitigate and meet its obligations under this Section. 

(B) Mitigation by the KRRC.  In all cases where the KRRC is entitled to 

receive from the Project Company any compensation, costs or damages, but not in any other 

cases, the KRRC shall use all reasonable efforts to mitigate such amount required to be paid by 

the Project Company to the KRRC under this Project Agreement, provided that such obligation 

shall not require the KRRC to: 

(1) Take any action which is contrary to the public interest of the States, as 
determined by the KRRC in its discretion; or 

(2) Alter the amount of liquidated damages it is entitled to receive 

hereunder. 

The KRRC shall have no obligation to mitigate, implied or otherwise, except as set forth in this 

Section or as expressly provided in this Project Agreement.  Upon request by the Project 
Company, the KRRC shall promptly submit a detailed description, supported by all such 

documentation as the Project Company may reasonably require, of the measures and steps 

taken by the KRRC to mitigate and meet its obligations under this Section. 

SECTION 17.9. ASSIGNMENT. 

(A) By the Project Company.  The Project Company shall not assign, 

transfer, convey, lease, encumber or otherwise dispose of this Project Agreement, its right to 
execute the same, or its right, title or interest in all or any part of this Project Agreement or any 

monies due hereunder whatsoever prior to their payment to the Project Company, whether 

legally or equitably, by power of attorney or otherwise, without the prior written consent of the 

KRRC.  Any such approval given in one instance shall not relieve the Project Company of its 

obligation to obtain the prior written approval of the KRRC to any further assignment.  Any 
such assignment of this Project Agreement which is approved by the KRRC, shall require the 

assignee of the Project Company to assume the performance of and observe all obligations, 

representations and warranties of the Project Company under this Project Agreement which 

shall remain in full force and effect during this Project Agreement.  The approval of any 

assignment, transfer or conveyance shall not operate to release the Project Company in any 

way from any of its obligations under this Project Agreement unless such approval specifically 
provides otherwise.  In the event the Project Company violates this Section, the KRRC may, in 

addition to any other remedy provided herein, withhold any further payment of Contract 

Compensation. 
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(B) By the KRRC.  The KRRC may not assign its rights or obligations under 

this Project Agreement without the prior written consent of the Project Company, which may be 

given or withheld by the Project Company acting reasonably.  The KRRC may, however, assign 
its rights and obligations under this Project Agreement, without the consent of the Project 

Company, to either of the States if such assignee assumes, and is legally capable of 

discharging the duties and obligations of the KRRC hereunder. 

SECTION 17.10. COMPLIANCE WITH MATERIAL AGREEMENTS. 

The Project Company shall comply with its obligations under agreements of the 

Project Company, which are material to the performance of its obligations under this Project 
Agreement.  The KRRC shall comply with its obligations under agreements of the KRRC, which 

are material to the performance of its obligations hereunder. 

SECTION 17.11. BINDING EFFECT. 

This Project Agreement shall inure to the benefit of and shall be binding upon 

the KRRC and the Project Company and any assignee acquiring an interest hereunder 
consistent with Section 17.9 (Assignment). 

SECTION 17.12. AMENDMENT AND WAIVER. 

(A) Contract Amendments.  This Project Agreement may not be amended 

except by a written agreement signed by the parties in accordance with Section 17.5 (Contract 

Amendments). 

(B) Waiver.  Any of the terms, covenants, and conditions of this Project 
Agreement may be waived at any time by the party entitled to the benefit of such term, 

covenant or condition if such waiver is in writing and executed by the party against whom such 

waiver is asserted. 

SECTION 17.13. NOTICES. 

(A) Procedure.  All notices, consents or approvals or written communications 
(unless otherwise provided in the communication plan required to be developed pursuant to 

Appendix 2 (Preliminary Services)) given pursuant to the terms of this Project Agreement shall 

be: 

(1) In writing and delivered in person; 

(2) Transmitted by certified mail, return, receipt requested, postage prepaid 

or by overnight courier utilizing the services of a nationally-recognized overnight courier 
service with signed verification of delivery; or 

(3) Given by email transmission, if a signed original of the emailed notice or 

other communication is deposited in the United States Mail within two days after 

transmission. 

Notices shall be deemed given only when actually received at the address first given below with 
respect to each party; provided, however, that email transmissions shall be deemed given only 

when the signed original of the emailed notice or other communication is received at such 

address.  Either party may, by like notice, designate further or different addresses to which 

subsequent notices shall be sent. 
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(B) KRRC Notice Address.  Notices required to be given to the KRRC shall be 

addressed as follows:  

The Klamath River Renewal Corporation 
2001 Addison St., #317 

Berkeley, CA 94704 

Attn:  Laura Hazlett 

Telephone No.:  (415) 820-4441 

Email Address:  lhazlett@klamathrenewal.org 

 
with a copy to: 

 

The Klamath River Renewal Corporation 

2140 Shattuck Avenue, Suite 801 

Berkeley, CA 94704 
Attn:  Richard Roos-Collins 

Telephone No.:  (510) 296-5589 

Email Address:  rrcollins@waterpowerlaw.com 

 

(C) Program Manager Notice Address.  Notices required to be given to the 

Program Manager shall be addressed as follows: 

AECOM Technical Services, Inc. 

300 Lakeside Drive, Suite 400  

Oakland, CA 94612 

Attn:  Seth Gentzler 

Telephone No.:  (510) 874-3018 
Email Address:  seth.gentzler@aecom.com 

 

With copies to the KRRC at the addresses provided in subsection (B) (KRRC Notice Address) of 

this Section. 

(D) Project Company Notice Address.  Notices required to be given to the 

Project Company shall be addressed as follows: 

Kiewit Infrastructure West Co.  

2200 Columbia House Blvd. 

Vancouver, WA 98661 
Attn:  Jamie Wisenbaker 
Telephone No.:  (360) 693-5582 

Email Address:  jamie.wisenbaker@kiewit.com 

 

with a copy to: 

 

Kiewit Infrastructure West Co.  
2200 Columbia House Blvd. 

Vancouver, WA 98661 
Attn:  Nick Drury 

Telephone No.:  (360) 693-1478 
Email Address:  nick.drury@kiewit.com 
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SECTION 17.14. NOTICE OF LITIGATION. 

In the event the Project Company or the KRRC receives notice of or undertakes 

the defense or the prosecution of any Legal Proceedings in connection with the Project, the 
party receiving such notice or undertaking such defense or prosecution shall give the other 

party timely notice of such proceedings.  For purposes of this Section only, “timely notice” shall 

be deemed given if the receiving party has a reasonable opportunity to provide objections or 

comments or to proffer to assume the defense or prosecution of the matter in question, given 

the deadlines for response established by the relevant rules of procedure. 

SECTION 17.15. FURTHER ASSURANCES. 

The KRRC and Project Company each agree to execute and deliver such further 

instruments and to perform any acts that may be necessary or reasonably requested in order 

to give full effect to this Project Agreement.  The KRRC and the Project Company, in order to 

carry out this Project Agreement, each shall use all commercially reasonable efforts to provide 

such information, execute such further instruments and documents and take such actions as 
may be reasonably requested by the other and not inconsistent with the provisions of this 

Project Agreement and not involving the assumption of obligations or liabilities different from, 

in excess of or in addition to those expressly provided for herein. 

 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the parties have caused this Project Agreement to be executed 

by their duly authorized representatives as of the day and year first above written. 

KLAMATH RIVER RENEWAL CORPORATION  KIEWIT INFRASTRUCTURE WEST CO. 

   

   

   

By:   By:  

     

       Printed Name: Laura Hazlett 

       Title: Chief Financial Officer 

  

      Printed Name: Jamie D. Wisenbaker 

      Title: Senior Vice President 

 

   

   

ininininininininininininininininininininininininininininteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteteted Name: Jamie D. Wisenbaker
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GUARANTY AGREEMENT 

 

THIS GUARANTY AGREEMENT is made and dated as of [___________], 2019, 
between the Klamath River Renewal Corporation (the “KRRC”) and Kiewit Infrastructure Group, 

Inc., a corporation organized and existing under the laws of the State of Delaware (together 

with any permitted successors and assigns hereunder, the “Guarantor”). 

RECITALS 

  The KRRC and Kiewit Infrastructure West Co., a corporation organized and 

existing under the laws of the State of Delaware and authorized to do business in the State of 
California (the “Project Company”), have entered into a Project Agreement for Design, 

Construction, Demolition and Restoration Services in connection with the Removal of the 

Lower Klamath River Dams, dated as of April 24, 2019, as amended from time to time (the 

“Project Agreement”), whereby the Project Company has agreed to perform the design, 

construction, demolition and habitat restoration services work necessary to carry out and 
complete the Project, all as more particularly described therein. 

The Project Company is a subsidiary of the Guarantor. 

  Performance by the KRRC and the Project Company of their obligations under 

the Project Agreement will result in a direct and substantial benefit to the Guarantor.  

The KRRC will enter into the Project Agreement only if, concurrently with its 

execution and delivery by the Project Company, the Guarantor guarantees the performance by 
the Project Company of all of the Project Company’s Obligations under the Project Agreement 

as set forth in this Guaranty Agreement.   

  In order to induce the execution and delivery of the Project Agreement by the 

KRRC and in consideration thereof, the Guarantor agrees as follows: 
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ARTICLE I 

 

DEFINITIONS AND INTERPRETATION 
 

SECTION 1.1.  DEFINITIONS.  For the purposes of this Guaranty, the following 

words and terms shall have the respective meanings set forth as follows.  Any other capitalized 

word or term used but not defined herein is used as defined in the Project Agreement. 

“Obligations” means the amounts payable by, and the covenants and 

agreements of, the Project Company pursuant to the terms of the Project Agreement. 

“Transaction Agreement” means any agreement entered into by the Project 

Company or the KRRC in connection with the transactions contemplated by the Project 

Agreement, including the Project Agreement, and any supplements thereto. 

SECTION 1.2.  INTERPRETATION.  In this Guaranty, unless the context otherwise 

requires: 

(A) References Hereto.  The terms “hereby”, “hereof”, “herein”, “hereunder” 

and any similar terms refer to this Guaranty, and the term “hereafter” means after, and the 

term “heretofore” means before, the date of execution and delivery of this Guaranty. 

(B) Plurality.  Words importing the singular number mean and include the 

plural number and vice versa. 

(C) Persons.  Words importing persons include firms, companies, 
associations, general partnerships, limited partnerships, trusts, business trusts, corporations 

and other legal entities, including public bodies, as well as individuals. 

(D) Headings.  The Table of Contents and any headings preceding the text of 

the Articles, Sections and subsections of this Guaranty shall be solely for convenience of 

reference and shall not constitute a part of this Guaranty, nor shall they affect its meaning, 
construction or effect. 

(E) Entire Agreement.  This Guaranty constitutes the entire agreement 

between the parties hereto with respect to the transactions contemplated by this Guaranty.  

Nothing in this Guaranty is intended to confer on any person other than the Guarantor, the 

KRRC and their permitted successors and assigns hereunder any rights or remedies under or 

by reason of this Guaranty. 

(F) Counterparts.  This Guaranty may be executed in any number of original 

counterparts.  All such counterparts shall constitute but one and the same Guaranty. 

(G) Applicable Law.  This Guaranty shall be governed by and construed in 

accordance with the applicable laws of the State of California.   

(H) Severability.  If any clause, provision, subsection, Section or Article of 
this Guaranty shall be ruled invalid by any court of competent jurisdiction, the invalidity of any 

such clause, provision, subsection, Section or Article shall not affect any of the remaining 

provisions hereof, and this Guaranty shall be construed and enforced as if such invalid portion 

did not exist provided that such construction and enforcement shall not increase the 

Guarantor’s liability beyond that expressly set forth herein. 
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(I) Approvals.  All approvals, consents and acceptances required to be given 
or made by any party hereto shall be at the sole discretion of the party whose approval, 

consent or acceptance is required. 

(J) Payments.  All payments required to be made by the Guarantor 

hereunder shall be made in lawful money of the United States of America. 
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ARTICLE II 

 

REPRESENTATIONS AND WARRANTIES OF THE GUARANTOR 
 

SECTION 2.1.  REPRESENTATIONS AND WARRANTIES OF THE GUARANTOR.  

The Guarantor hereby represents and warrants that: 

(1) Existence and Powers.  The Guarantor is a corporation duly organized, 

validly existing and in good standing under the laws of the State of Delaware, with the full legal 

right, power and authority to enter into and perform its obligations under this Guaranty. 

(2) Due Authorization and Binding Obligation.  This Guaranty has been duly 

authorized, executed and delivered by all necessary corporate action of the Guarantor and 

constitutes the legal, valid and binding obligation of the Guarantor, enforceable against the 

Guarantor in accordance with its terms, except to the extent that its enforceability may be 

limited by bankruptcy, insolvency or other similar laws affecting creditors’ rights from time to 
time in effect and equitable principles of general application. 

(3) No Conflict.  To the best of its knowledge, neither the execution nor 

delivery by the Guarantor of this Guaranty nor the performance by the Guarantor of its 

obligations in connection with the transaction contemplated hereby or the fulfillment by the 

Guarantor of the terms and conditions hereof:  (a) conflicts with, violates or results in a breach 

of any law or governmental regulation applicable to the Guarantor; (b) conflicts with, violates or 
results in a breach of any term or condition of the Guarantor’s corporate charter or by-laws or 

any order, judgment or decree, or any contract, agreement or instrument to which the 

Guarantor is a party or by which the Guarantor or any of its properties or assets are bound, or 

constitutes a default under any of the foregoing; or (c) will result in the creation or imposition 

of any material encumbrance of any nature whatsoever upon any of the properties or assets of 
the Guarantor except as permitted hereby. 

(4) No Approvals Required.  No approval, authorization, order or consent of, 

or declaration, registration or filing with, any Governmental Body is required for the valid 

execution and delivery of this Guaranty by the Guarantor or the performance of its payment or 

other obligations hereunder, except as such shall have been duly obtained or made. 

(5) No Litigation.  Except as disclosed in writing to the KRRC, there is no 
Legal Proceeding, at law or in equity, before or by any Governmental Body pending or, to the 

best of the Guarantor’s knowledge, overtly threatened or publicly announced against the 

Guarantor, in which an unfavorable decision, ruling or finding could reasonably be expected to 

have a material and adverse effect on the validity, legality or enforceability of this Guaranty 

against the Guarantor, or on the ability of the Guarantor to perform its obligations hereunder. 

(6) No Legal Prohibition.  The Guarantor has no knowledge of any Applicable 

Law in effect on the date as of which this representation is being made which would prohibit 

the performance by the Guarantor of this Guaranty and the transactions contemplated by this 

Guaranty. 

(7) Consent to Agreements.  The Guarantor is fully aware of and consents to 

the terms and conditions of the Project Agreement. 

(8) Consideration.  This Guaranty is made in furtherance of the purposes for 

which the Guarantor has been organized, and the assumption by the Guarantor of its 

obligations hereunder will result in a material benefit to the Guarantor. 
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(9) Applicable Law Compliance.  Except as disclosed in writing to the KRRC, 
the Guarantor does not have knowledge of any material violation of any law, order, rule or 

regulation with respect to any facilities designed or constructed by the Guarantor, Project 

Company or any of their Affiliates. 
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ARTICLE III 

 

GUARANTY COVENANTS 
 

SECTION 3.1.  GUARANTY TO THE KRRC.  The Guarantor hereby absolutely, 

presently, irrevocably and unconditionally guarantees to the KRRC for the benefit of the KRRC 

(1) the full and prompt payment when due of each and all of the payments required to be credited 

or made by the Project Company under the Project Agreement (including all amendments and 

supplements thereto) to, or for the account of, the KRRC, when the same shall become due and 
payable pursuant to this Guaranty, and (2) the full and prompt performance and observance of 

each and all of the Obligations.  Notwithstanding the unconditional nature of the Guarantor’s 

obligations as set forth herein, the Guarantor shall have the right to assert the defenses provided 

in Section 3.4 (Defenses, Set-Offs and Counterclaims) hereof against claims made under this 

Guaranty. 

SECTION 3.2.  RIGHT OF THE KRRC TO PROCEED AGAINST GUARANTOR.  This 

Guaranty shall constitute a guaranty of payment and of performance and not of collection, and 

the Guarantor specifically agrees that in the event of a failure by the Project Company to pay or 

perform any Obligation guaranteed hereunder, the KRRC shall have the right to proceed first and 

directly against the Guarantor under this Guaranty and without proceeding against the Project 

Company or exhausting any other remedies against the Project Company which the KRRC may 
have.  Without limiting the foregoing, the Guarantor agrees that it shall not be necessary, and 

that the Guarantor shall not be entitled to require, as a condition of enforcing the liability of the 

Guarantor hereunder, that the KRRC: (1) file suit or proceed to obtain a personal judgment 

against the Project Company or any other person that may be liable for the Obligations or any 

part of the Obligations; (2) make any other effort to obtain payment or performance of the 
Obligations from the Project Company other than providing the Project Company with any notice 

of such payment or performance as may be required by the terms of the Project Agreement or 

required to be given to the Project Company under Applicable Law; (3) foreclose against or seek to 

realize upon any security for the Obligations; or (4) exercise any other right or remedy to which 

the KRRC is or may be entitled in connection with the Obligations or any security therefor or any 

other guarantee thereof, except to the extent that any such exercise of such other right or remedy 
may be a condition to the Obligations of the Project Company or to the enforcement of remedies 

under the Project Agreement.  Upon any unexcused failure by the Project Company in the 

payment or performance of any Obligation and the giving of such notice or demand, if any, to the 

Project Company and the Guarantor as may be required in connection with such Obligation and 

this Guaranty, the liability of the Guarantor shall be effective and shall immediately be paid or 
performed.  Notwithstanding the KRRC’s right to proceed directly against the Guarantor, the 

KRRC (or any successor) shall not be entitled to more than a single full performance of the 

Obligations in regard to any breach or non-performance thereof. 

SECTION 3.3.  GUARANTY ABSOLUTE AND UNCONDITIONAL.  The obligations 

of the Guarantor hereunder are absolute, present, irrevocable and unconditional and shall 

remain in full force and effect until the Project Company shall have fully discharged the 
Obligations in accordance with their respective terms and conditions, and, except as provided in 

Section 3.4 (Defenses, Set-Offs and Counterclaims), shall not be subject to any counterclaim, set-

off, deduction or defense (other than full and strict compliance with, or release, discharge or 

satisfaction of, such Obligations) based on any claim that the Guarantor may have against the 

Project Company, the KRRC or any other person.  Without limiting the foregoing, the obligations 
of the Guarantor hereunder shall not be released, discharged or in any way modified by reason of 

any of the following (whether with or without notice to, knowledge by, or further consent, of the 

Guarantor), except as provided in Section 3.4 (Defenses, Set-Offs and Counterclaims): 
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(1) the extension or renewal of this Guaranty or the Project Agreement up to 

the specified Terms of each agreement; 

(2) any exercise or failure, omission or delay by the KRRC in the exercise of 
any right, power or remedy conferred on the KRRC with respect to this Guaranty or the 

Project Agreement except to the extent such failure, omission or delay gives rise to an 

applicable statute of limitations defense with respect to a specific claim; 

(3) any permitted transfer or assignment of rights or obligations under the 

Project Agreement or under any other Transaction Agreement by any party thereto, or 

any permitted assignment, conveyance or other transfer of any of their respective 
interests in the Project or in, to or under any of the Transaction Agreements; 

(4) any permitted assignment for the purpose of creating a security interest 

or mortgage of all or any part of the respective interests of the KRRC or any other 

person in any Transaction Agreement or in the Project; 

(5) any renewal, amendment, change or modification in respect of any of the 
Obligations or terms or conditions of any Transaction Agreement; 

(6) any failure of title with respect to all or any part of the respective 

interests of any person in the Project Site or the Project; 

(7) the voluntary or involuntary liquidation, dissolution, sale or other 

disposition of all or substantially all the assets, marshalling of assets and liabilities, 

receivership, insolvency, bankruptcy, assignment for the benefit of creditors, 
reorganization, moratorium, arrangement, composition with creditors or readjustment 

of, or other similar proceedings against the Project Company or the Guarantor, or any of 

the property of either of them, or any allegation or contest of the validity of this 

Guaranty or any other Transaction Agreement in any such proceeding (it is specifically 

understood, consented and agreed to that, to the extent permitted by law, this 
Guaranty shall remain and continue in full force and effect and shall be enforceable 

against the Guarantor to the same extent and with the same force and effect as if any 

such proceeding had not been instituted and as if no rejection, stay, termination, 

assumption or modification has occurred as a result thereof, it being the intent and 

purpose of this Guaranty that the Guarantor shall and does hereby waive all rights and 

benefits which might accrue to it by reason of any such proceeding); 

(8) except as permitted by Section 4.1 (Maintenance of Corporate Existence) 

or 4.2 (Assignment) hereof, any sale or other transfer by the Guarantor or any Affiliate 

of any of the capital stock or other interest of the Guarantor or any Affiliate in the 

Project Company now or hereafter owned, directly or indirectly, by the Guarantor or any 

Affiliate, or any change in composition of the interests in the Project Company; 

(9) any failure on the part of the Project Company for any reason to perform 

or comply with any agreement with the Guarantor; 

(10) the failure on the part of the KRRC to provide any notice to the 

Guarantor which is not required to be given to the Guarantor pursuant to this 

Guaranty and to the Project Company as a condition to the enforcement of Obligations 

pursuant to the Project Agreement; 
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(11) any failure of any party to the Transaction Agreements to mitigate 

damages resulting from any default by the Project Company or the Guarantor under 

any Transaction Agreement; 

(12) the merger or consolidation of any party to the Transaction Agreements 

into or with any other person, or any sale, lease, transfer, abandonment or other 

disposition of any or all of the property of any of the foregoing to any person; 

(13) any legal disability or incapacity of any party to the Transaction 

Agreements; or 

(14) the fact that entering into any Transaction Agreement by the Project 
Company or the Guarantor was invalid or in excess of the powers of such party. 

Should any money due or owing under this Guaranty not be recoverable from the Guarantor 

due to any of the matters specified in subparagraphs (1) through (14) above, then, in any such 

case, such money, together with all additional sums due hereunder, shall nevertheless be 

recoverable from the Guarantor as though the Guarantor were principal obligor in place of the 
Project Company pursuant to the terms of the Project Agreement and not merely a guarantor 

and shall be paid by the Guarantor forthwith subject to the terms of this Guaranty.  

Notwithstanding anything to the contrary expressed in this Guaranty, nothing in this Guaranty 

shall be deemed to amend, modify, clarify, expand or reduce the Project Company’s rights, 

benefits, duties or obligations under the Project Agreement.  To the extent that any of the 

matters specified in subparagraphs (1) through (6) and (8) through (14) would provide a 
defense to, release, discharge or otherwise affect the Project Company’s Obligations, the 

Guarantor’s obligations under this Guaranty shall be treated the same. 

SECTION 3.4.  DEFENSES, SET-OFFS AND COUNTERCLAIMS.  Notwithstanding 

any provision contained herein to the contrary, the Guarantor shall be entitled to exercise or 

assert any and all legal or equitable rights or defenses which the Project Company may have 
under the Project Agreement or under Applicable Law (other than bankruptcy or insolvency of 

the Project Company and other than any defense which the Project Company has expressly 

waived in the Project Agreement or the Guarantor has expressly waived in Section 3.5 (Waivers 

by the Guarantor) hereof or elsewhere hereunder), and the obligations of the Guarantor 

hereunder are subject to such counterclaims, set-offs or deductions which the Project Company 

is permitted to assert pursuant to the Project Agreement, if any. 

SECTION 3.5.  WAIVERS BY THE GUARANTOR.  The Guarantor hereby 

unconditionally and irrevocably waives: 

(1) notice from the KRRC of its acceptance of this Guaranty; 

(2) notice of any of the events referred to in Section 3.3 (Guaranty Absolute 

and Unconditional) hereof, except to the extent that notice is required to be given as a condition 
to the enforcement of the Obligations; 

(3) to the fullest extent lawfully possible, all notices which may be required by 

statute, rule of law or otherwise to preserve intact any rights against the Guarantor, except any 

notice to the Project Company required pursuant to the Project Agreement or Applicable Law as a 

condition to the performance of any Obligation; 

(4) to the fullest extent lawfully possible, any statute of limitations defense 
based on a statute of limitations period which may be applicable to guarantors (or parties in 
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similar relationships) which would be shorter than the applicable statute of limitations period for 

the underlying claim; 

(5) any right to require a proceeding first against the Project Company; 

(6) any right to require a proceeding first against any person or the security 

provided by or under any Transaction Agreement except to the extent such Transaction 

Agreement specifically requires a proceeding first against any person (except the Project 

Company) or security; 

(7) any requirement that the Project Company be joined as a party to any 

proceeding for the enforcement of any term of any Transaction Agreement; 

(8) the requirement of, or the notice of, the filing of claims by the KRRC in the 

event of the receivership or bankruptcy of the Project Company; and 

(9) all demands upon the Project Company or any other person and all other 

formalities the omission of any of which, or delay in performance of which, might, but for the 

provisions of this Section, by rule of law or otherwise, constitute grounds for relieving or 
discharging the Guarantor in whole or in part from its absolute, present, irrevocable, 

unconditional and continuing obligations hereunder. 

SECTION 3.6.  PAYMENT OF COSTS AND EXPENSES.  The Guarantor agrees to 

pay the KRRC on demand all Fees and Costs, incurred by or on behalf of the KRRC in 

successfully enforcing by Legal Proceeding observance of the covenants, agreements and 

obligations contained in this Guaranty against the Guarantor, other than the Fees and Costs 
that the KRRC incurs in performing any of its obligations under the Project Agreement, or other 

applicable Transaction Agreement where such obligations are a condition to performance by the 

Project Company of its Obligations. 

SECTION 3.7.  SUBORDINATION OF RIGHTS.  The Guarantor agrees that any 

right of subrogation or contribution which it may have against the Project Company as a result of 
any payment or performance hereunder is hereby fully subordinated to the rights of the KRRC 

hereunder and under the Transaction Agreements and that the Guarantor shall not recover or 

seek to recover any payment made by it hereunder from the Project Company until the Project 

Company and the Guarantor shall have fully and satisfactorily paid or performed and discharged 

the Obligations giving rise to a claim under this Guaranty. 

SECTION 3.8.  SEPARATE OBLIGATIONS; REINSTATEMENT.  The obligations of 
the Guarantor to make any payment or to perform and discharge any other duties, agreements, 

covenants, undertakings or obligations hereunder shall:  (1) to the extent permitted by applicable 

law, constitute separate and independent obligations of the Guarantor from its other obligations 

under this Guaranty; (2) give rise to separate and independent causes of action against the 

Guarantor; and (3) apply irrespective of any indulgence granted from time to time by the KRRC.  
The Guarantor agrees that this Guaranty shall be automatically reinstated if and to the extent 

that for any reason any payment or performance by or on behalf of the Project Company is 

rescinded or must be otherwise restored by the KRRC, whether as a result of any proceedings in 

bankruptcy, reorganization or similar proceeding, unless such rescission or restoration is 

pursuant to the terms of the Project Agreement, or any applicable Transaction Agreement or the 

Project Company’s enforcement of such terms under Applicable Law. 

SECTION 3.9.  TERM.  This Guaranty shall remain in full force and effect from 

the date of execution and delivery hereof until all of the Obligations of the Project Company have 

been fully paid and performed. 
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ARTICLE IV 

 

GENERAL COVENANTS 
 

SECTION 4.1.  MAINTENANCE OF CORPORATE EXISTENCE. 

(A) Consolidation, Merger, Sale or Transfer.  The Guarantor covenants that 

during the term of this Guaranty it will maintain its corporate existence, will not dissolve or 

otherwise dispose of all or substantially all of its assets and will not consolidate with or merge 

into another entity or permit one or more other entities to consolidate with or merge into it 
unless the successor is the Guarantor; provided, however, that the Guarantor may consolidate 

with or merge into another entity, or permit one or more other entities to consolidate with or 

merge into it, or sell or otherwise transfer to another entity all or substantially all of its assets 

as an entirety and thereafter dissolve if the successor entity (if other than the Guarantor): 

(a) assumes in writing all the obligations of the Guarantor hereunder and, if required by law, is 
duly qualified to do business in the State of California; (b) delivers to the KRRC an opinion of 

counsel to the effect that its obligations under this Guaranty are legal, valid, binding and 

enforceable subject to applicable bankruptcy and similar insolvency or moratorium laws; and 

(c) has a net worth at the time of any such transaction at least equal to the net worth of the 

Guarantor immediately prior to such time. 

(B) Continuance of Obligations.  If a consolidation, merger or sale or other 
transfer is made as permitted by this Section, the provisions of this Section shall continue in 

full force and effect and no further consolidation, merger or sale or other transfer shall be made 

except in compliance with the provisions of this Section.  No such consolidation, merger or sale 

or other transfer shall have the effect of releasing the initial Guarantor from its liability 

hereunder unless a successor entity has assumed responsibility for this Guaranty as provided 
in this Section. 

SECTION 4.2.  ASSIGNMENT.  Except as provided in Section 4.1 (Maintenance of 

Corporate Existence), this Guaranty may not be assigned by the Guarantor without the prior 

written consent of the KRRC. 

SECTION 4.3.  QUALIFICATION IN CALIFORNIA.  The Guarantor agrees that, so 

long as this Guaranty is in effect, if required by law, the Guarantor will be duly qualified to do 
business in the State of California. 

SECTION 4.4.  CONSENT TO JURISDICTION.  The Guarantor irrevocably: 

(1) agrees that any Legal Proceeding related to this Guaranty or to any rights or relationship 

between the parties arising therefrom shall be solely and exclusively initiated and maintained in 

State or federal courts located in San Francisco County, California, having appropriate 
jurisdiction therefor; (2) consents to the jurisdiction of such courts in any such Legal Proceeding; 

and (3) waives any objection which it may have to the laying of the jurisdiction of any such Legal 

Proceeding in any such court. 

SECTION 4.5.  BINDING EFFECT.  This Guaranty shall inure to the benefit of the 

KRRC and its permitted successors and assigns and shall be binding upon the Guarantor and its 

successors and assigns. 

SECTION 4.6.  AMENDMENTS, CHANGES AND MODIFICATIONS.  This Guaranty 

may not be amended, changed or modified or terminated and none of its provisions may be 

waived, except with the prior written consent of the KRRC and the Guarantor. 
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SECTION 4.7.  LIABILITY.  It is understood and agreed to by the KRRC that 

nothing contained herein shall create any obligation of, or right to look, to any director, officer, 

employee or stockholder of the Guarantor (or any Affiliate of the Guarantor) for the satisfaction of 
any obligations hereunder, and no judgment, order or execution with respect to or in connection 

with this Guaranty shall be taken against any such director, officer, employee or stockholder. 

SECTION 4.8.  NOTICES. 

(A) Procedure.  All notices, demands or written communications given 

pursuant to the terms of this Guaranty shall be: (1) in writing and delivered in person; 

(2) transmitted by certified mail, return, receipt requested, postage prepaid or by overnight 
courier utilizing the services of a nationally-recognized overnight courier service with signed 

verification of delivery; or (3) given by email transmission, if a signed original of the emailed 

letter or other communication is deposited in the United States mail within two days after 

transmission.  Notices shall be deemed given only when actually received at the address first 

given below with respect to each party.  Either party may, by like notice, designate further or 
different addresses to which subsequent notices shall be sent. 

(B) KRRC Notice Address.  Notices required to be given to the KRRC shall be 

addressed as follows: 

The Klamath River Renewal Corporation 

2001 Addison St., #317 

Berkeley, CA 94704 
Attn:  Laura Hazlett 

Telephone No.:  (415) 820-4441 

Email Address:  lhazlett@klamathrenewal.org 

 

with a copy to: 
 

The Klamath River Renewal Corporation 

2140 Shattuck Avenue, Suite 801 

Berkeley, CA 94704 

Attn:  Richard Roos-Collins 

Telephone No.:  (510) 296-5589 
Email Address:  rrcollins@waterpowerlaw.com 

(C) Guarantor Notice Address.  Notices required to be given to the Guarantor 

shall be addressed as follows: 

Kiewit Infrastructure Group, Inc. 

[ADDRESS] 
Attn:  [_____] 

Telephone No.:  [_____] 

Email Address:  [_____] 

 

with a copy to: 

 
Kiewit Infrastructure Group, Inc. 

[ADDRESS] 

Attn:  [_____] 

Telephone No.:  [_____] 

Email Address:  [_____] 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the Guarantor has caused this Guaranty to be executed in its 

name and on its behalf by its duly authorized officer as of the date first above written. 

  

KIEWIT INFRASTRUCTURE GROUP, INC, as 
Guarantor 

  

 

  

 

  By:  

    

   

   Name:  

  Printed 

   

    Title:  

   

   

   

   

ACCEPTED AND AGREED TO BY:  [Company Seal] 

   

KLAMATH RIVER RENEWAL 

CORPORATION   

   

   

By:  

______________________________________   

   

   

Name:  

___________________________________ 

 

 

                    Printed   

   

Title:  ____________________________________   
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Bond No.:     

 

FORM OF PERFORMANCE BOND 
 

KNOW ALL PERSONS BY THESE PRESENTS: 

That we, Kiewit Infrastructure West Co. as principal (the “Project Company”), and 

[______________________] as surety (the “Surety”), are held and firmly bound unto the Klamath 

River Renewal Corporation (the “KRRC”), in the sum of _____________________________ dollars 
($______________) lawful money of the United States of America, for the payment of which sum, 

well and truly to be made, we bind ourselves, heirs, executors, administrators, successors, and 

assigns jointly and severally, firmly by these presents. 

The condition of the foregoing obligation is such that, 

WHEREAS, the Project Company was awarded and entered into the annexed Project 

Agreement with the KRRC for Design, Construction, Demolition and Restoration Services in 
connection with the Removal of the Lower Klamath River Dams, dated as of April 24, 2019, as 

amended from time to time (the “Project Agreement”), whereby the Project Company has agreed 

to perform the design, construction, demolition and habitat restoration services work necessary 

to carry out and complete the project, all as more particularly described therein, and is 

required by the KRRC to give this bond on the GMP Amendment Date (as defined in the Project 
Agreement) pursuant to the Project Agreement;  

NOW, THEREFORE, if the Project Company, its heirs, executors, administrators, 

successors, and assigns shall well and truly do and perform all of the covenants and 

obligations of the Project Agreement and any alteration thereof made as therein provided, on its 

part to be done and performed at the times and in the manner specified therein, then this 

obligation shall be null and void, otherwise it shall be and remain in full force and effect 
inclusive of any period of any guarantees or warranties required under the Project Agreement. 

Any alterations in the work to be done, or the materials to be furnished, which may be 

made pursuant to the terms of the Project Agreement, shall not in any way release either the 

Project Company or the Surety, nor shall any extensions of time granted under the provisions 

of the Project Agreement release either the Project Company or the Surety, and notice of such 
alterations or extensions of the Project Agreement is hereby waived by the Surety. 

The Surety hereby waives the provisions of California Civil Code Sections 2819 

(regarding exoneration of sureties in certain circumstances), 2845 (regarding certain limitations 

on remedies against sureties) and 2849 (regarding a surety’s rights as to other security held by 

the creditor). 

In the event suit is brought upon this bond by the KRRC and judgment is recovered, the 
Surety shall pay all costs incurred by the KRRC in such suit, including, but not limited to, 

reasonable attorneys’ fees and administrative and consultant costs to be fixed by the court.  

Any proceeding, legal or equitable under this bond shall be instituted in State or federal courts 

located in San Francisco County, California. 

The address or addresses at which the Project Company and Surety may be served with 
notices, papers and other documents under the California Bond and Undertaking Law (Cal. 
Civ. Proc. Code § 995.010 et seq.) is the following: 
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_____________________________________________________________________________________________ 

____________________________________________________________________________________________. 
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WITNESS our hands this ________ day of _______________________, 2019. 

(Seal) 

 

Project Company 

 

By _____________________________ 

 

 

 

 

     _____________________________ 

 Title 

(Surety’s Corporate Seal) Surety 

 By _____________________________ 

  

 

     _____________________________ 

 Title 

  

 

     _____________________________ 

 Address of Surety 

  

      _____________________________ 

      _____________________________ 

Approved: 

 

________________________________ 

[Title] 

Klamath River Renewal Corporation 

 

  

  

Notice: No substitution or revision to this bond form will be accepted. 
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ACKNOWLEDGMENT BY NOTARY PUBLIC 

 

[Cal. Civ. Code § 1189] 
 

 

State of California  ) 

County of   ) 

 

On _________________ before me, ____________________________________, a notary public, 
personally appeared _________________________________________________, who proved to me on 

the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 

within instrument and acknowledged to me that he/she/they executed the same in 

his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the 

instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the 
instrument. 

 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

 

WITNESS my hand and official seal. 
 

 

Signature _______________________________ (Seal) 
 
[Any acknowledgment taken in another state shall be sufficient if it is taken in accordance with 
the laws of the state where the acknowledgment is made.] 

 

(Attach proof of authority of attorney-in-fact of surety.) 
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Bond No.     

 

FORM OF PAYMENT BOND FOR LABOR AND MATERIALS 

KNOW ALL PERSONS BY THESE PRESENTS: 

That we, Kiewit Infrastructure West Co. as principal (the “Project Company”), and 

[______________________] as surety (the “Surety”), are held and firmly bound unto the Klamath 

River Renewal Corporation (the “KRRC”), in the sum of _____________________________ dollars 

($______________) lawful money of the United States of America, for the payment of which sum, 

well and truly to be made, we bind ourselves, heirs, executors, administrators, successors, and 
assigns jointly and severally, firmly by these presents. 

The condition of the foregoing obligation is such that, 

WHEREAS, the Project Company was awarded and entered into the annexed Project 

Agreement with the KRRC for Design, Construction, Demolition and Restoration Services in 

connection with the Removal of the Lower Klamath River Dams, dated as of April 24, 2019, as 
amended from time to time (the “Project Agreement”), whereby the Project Company has agreed 

to perform the design, construction, demolition and habitat restoration services work necessary 

to carry out and complete the project, all as more particularly described therein, and is 

required by the KRRC to give this bond on the GMP Amendment Date (as defined in the Project 

Agreement) pursuant to the Project Agreement;  

NOW, THEREFORE, if the Project Company, or its subcontractors, fails to pay any of 
the persons referred to in Section 9100 of the California Civil Code for any materials, 

provisions, provender, equipment, or other supplies, used in, upon, for or about the 

performance of the work contracted to be done, or for any work or labor thereon of any kind, or 

for amounts due under the Unemployment Insurance Code or for any amounts required to be 

deducted, withheld and paid over to the Employment Development Department from the wages 
of employees of the Project Company and its subcontractors pursuant to Section 13020 of the 

Unemployment Insurance Code with respect to such work and labor, the Surety will pay for the 

same, in an amount not exceeding the sum specified above, and also, in case suit is brought 

upon this bond, reasonable attorneys’ fees, to be fixed by the court.  This bond shall inure to 

the benefit of any and all persons entitled to file claims under Section 9100 of the California 

Civil Code so as to give a right of action to them or their assigns in any suit brought upon this 
bond. 

Any alterations in the work to be done, or the material to be furnished, which may be 

made pursuant to the terms of the Project Agreement, shall not in any way release either the 

Project Company or the Surety, nor shall any extensions of time granted under the provisions 

of the Project Agreement release either the Project Company or the Surety, and notice of such 
alterations or extensions of the Project Agreement is hereby waived by the Surety. 

The Surety hereby waives the provisions of California Civil Code Sections 2819 

(regarding exoneration of sureties in certain circumstances), 2845 (regarding certain limitations 

on remedies against sureties) and 2849 (regarding a surety’s rights as to other security held by 

the creditor). 
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The address or addresses at which the Project Company and Surety may be served with 

notices, papers and other documents under the California Bond and Undertaking Law (Cal. 
Civ. Proc. Code § 995.010 et seq.) is the following: 

_____________________________________________________________________________________________ 

____________________________________________________________________________________________. 
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WITNESS our hands this ________ day of _______________________, 2019. 

(Seal) 

 

Project Company 

 

By _____________________________ 

 

 

 

 

     _____________________________ 

 Title 

(Surety’s Corporate Seal) Surety 

 By _____________________________ 

  

 

     _____________________________ 

 Title 

  

 

     _____________________________ 

 Address of Surety 

  

      _____________________________ 

      _____________________________ 

Approved: 

 

________________________________ 

[Title] 

Klamath River Renewal Corporation 

 

  

  

Notice: No substitution or revision to this bond form will be accepted. 
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ACKNOWLEDGMENT BY NOTARY PUBLIC 

[Cal. Civ. Code § 1189] 

 
State of California  ) 

County of   ) 

 

On _________________ before me, ____________________________________, a notary public, 

personally appeared _________________________________________________, who proved to me on 

the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in 

his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the 

instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the 

instrument. 

 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

 

WITNESS my hand and official seal. 

 

 
Signature _______________________________ (Seal) 
 
[Any acknowledgment taken in another state shall be sufficient if it is taken in accordance with 
the laws of the state where the acknowledgment is made.] 

 

(Attach proof of authority of attorney-in-fact of surety.) 
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Bond No.:     

 

FORM OF MAINTENANCE BOND 
 

KNOW ALL PERSONS BY THESE PRESENTS: 

That we, Kiewit Infrastructure West Co. as principal (the “Project Company”), and 

[______________________] as surety (the “Surety”), are held and firmly bound unto the Klamath 

River Renewal Corporation (the “KRRC”), in the just and penal sum of 

_____________________________ dollars ($______________), being [__]% of the Guaranteed 
Maximum Price (as defined in the Project Agreement) for the herein-mentioned project, lawful 

money of the United States of America, for the payment of which sum, well and truly to be 

made, we bind ourselves, heirs, executors, administrators, successors, and assigns jointly and 

severally, firmly by these presents.  [Note: The penal sum of Maintenance Bond will be 

incorporated as part of the GMP Contract Amendment, and confirmed or revised on the 
Project Implementation Contract Amendment Date.] 

The condition of the foregoing obligation is such that, 

WHEREAS, the Project Company was awarded and entered into the annexed Project 

Agreement with the KRRC for Design, Construction, Demolition and Restoration Services in 

connection with the Removal of the Lower Klamath River Dams, dated as of April 24, 2019, as 

amended from time to time (the “Project Agreement”), whereby the Project Company has agreed 
to perform the design, construction, demolition and habitat restoration services work necessary 

to carry out and complete the project, all as more particularly described therein, and is 

required by the KRRC to give this bond on the GMP Amendment Date (as defined in the Project 

Agreement) pursuant to the Project Agreement;  

WHEREAS, the Project Company has completed the said project in accordance with the 
Project Agreement; and 

WHEREAS, the KRRC has requested the Project Company to guarantee said work 

against defective workmanship, equipment and materials for the guarantee periods set forth in 

the Project Agreement; 

NOW, THEREFORE, if the Project Company, its heirs, executors, administrators, 

successors, and assigns shall well and truly make good any defects in materials, equipment 
and workmanship which may arise in said work within the guarantee periods set forth in the 

Project Agreement, then this obligation shall be null and void, otherwise it shall be and remain 

in full force and effect. 

The Surety’s obligations under this bond will be maintained, and shall remain in full 

force and effect, until one year from the date of Milestone Final Completion for the Final 
Habitat Restoration Work (as defined in the Project Agreement) and shall automatically renew 

for an additional one-year term if the applicable Warranty Period (as defined in the Project 

Agreement) is extended by the KRRC for an additional one-year period in accordance with the 

Project Agreement. 

The Surety hereby waives the provisions of California Civil Code Sections 2819 

(regarding exoneration of sureties in certain circumstances), 2845 (regarding certain limitations 
on remedies against sureties) and 2849 (regarding a surety’s rights as to other security held by 

the creditor). 
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In the event suit is brought upon this bond by the KRRC and judgment is recovered, the 

Surety shall pay all costs incurred by the KRRC in such suit, including, but not limited to, 

reasonable attorneys’ fees and administrative and consultant costs to be fixed by the court.  
Any proceeding, legal or equitable under this bond shall be instituted in State or federal courts 

located in San Francisco County, California. 

The address or addresses at which the Project Company and Surety may be served with 

notices, papers and other documents under the California Bond and Undertaking Law (Cal. 
Civ. Proc. Code § 995.010 et seq.) is the following: 

_____________________________________________________________________________________________ 

____________________________________________________________________________________________. 
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WITNESS our hands this ________ day of _______________________, 20[__]. 

(Seal) 

 

Project Company 

 

By _____________________________ 

 

 

 

 

     _____________________________ 

 Title 

(Surety’s Corporate Seal) Surety 

 By _____________________________ 

  

 

     _____________________________ 

 Title 

  

 

     _____________________________ 

 Address of Surety 

  

      _____________________________ 

      _____________________________ 

Approved: 

 

________________________________ 

[Title] 

Klamath River Renewal Corporation 

 

  

  

Notice: No substitution or revision to this bond form will be accepted. 
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ACKNOWLEDGMENT BY NOTARY PUBLIC 

[Cal. Civ. Code § 1189] 

 
 

State of California  ) 

County of   ) 

 

On _________________ before me, ____________________________________, a notary public, 

personally appeared _________________________________________________, who proved to me on 
the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 

within instrument and acknowledged to me that he/she/they executed the same in 

his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the 

instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the 

instrument. 
 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

 

WITNESS my hand and official seal. 

 
 

Signature _______________________________ (Seal) 
 
[Any acknowledgment taken in another state shall be sufficient if it is taken in accordance with 
the laws of the state where the acknowledgment is made.] 
 

(Attach proof of authority of attorney-in-fact of surety.) 
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[Note:  This form of PacifiCorp Property Access Agreement is provided for illustrative 

purposes only.  The form is based on an existing site access agreement entered into 

between PacifiCorp and the KRRC.  The definitive form and terms of the PacifiCorp 
Property Access Agreement are under development by PacifiCorp and the KRRC.] 

 

FORM OF 

 

PACIFICORP PROPERTY ACCESS AGREEMENT 

 
PacifiCorp Property Access Agreement for [____________] 

 

 

This PacifiCorp Property Access Agreement is between PacifiCorp, an Oregon corporation, and 

______________, a ____________ Corporation. 
 

Background 

 

A. PacifiCorp is Federal Energy Regulatory Commission (FERC) licensee of the Klamath 

Hydroelectric Project (Klamath Project), FERC No. 2082, located on the Klamath River in 

southern Oregon and northern California.  PacifiCorp owns real property in the vicinity 
of the Klamath Project (PacifiCorp Lands). 

B. PacifiCorp and the Klamath River Renewal Corporation (KRRC) are parties to the 

Amended Klamath Hydroelectric Settlement Agreement (Amended KHSA).  Under the 

Amended KHSA, PacifiCorp and KRRC filed a joint application asking FERC to transfer 

the license for certain Project facilities from PacifiCorp to the KRRC.  The KRRC also 
filed an application asking FERC to surrender the license for the transferred Project 

facilities for purposes of dam removal. 

C. KRRC has retained ___________ to assist KRRC with the facilities removal process and 

other technical work required under the Amended KHSA (Surrender Work). 

D. ____________ proposes to conduct the Scope of Work described in Exhibit A. 

E. PacifiCorp is willing to grant ________________ permission to access the Klamath Project 
to conduct the activities described in the Scope of Work. 

Terms and Conditions 

1. Access.  Subject to the terms and conditions of this Agreement, PacifiCorp grants 

___________ and its employees permission to access the real property designated in 

Exhibit B as the Study Area (hereinafter the Site) for the limited purpose of conducting 
the activities described in Exhibit A (the Scope of Work). Exhibits A and B are 

incorporated by this reference. This Agreement does not authorize ________________ to 

perform work beyond the work described in Exhibit A.  This right of access is not 

exclusive and may be revoked by PacifiCorp as provided in Section 2.  

2. Term.  The access granted under this Agreement will become effective on the first day 

the Agreement has been executed by both parties, and will continue until ___________, 
unless PacifiCorp terminates the right of access early, which PacifiCorp may do in its 

sole discretion by providing ________________ seven business days written notice of 

termination. 

3. Site Restoration.  Upon completion of the Scope of Work described in Exhibit A or 

upon termination of the right of access, ________________ will restore the Site as near as 
practicable to its condition immediately before commencement of access and the Scope 

of Work under this Agreement. This obligation will survive the termination or expiration 

of this Agreement. 
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4. Insurance.  Before access occurs, ________________ must provide PacifiCorp with a copy 

of its proof of insurance demonstrating the following requirements and including 
PacifiCorp as an additional insured: 

Without limiting any liabilities or any other obligations of ________________, 

________________ must, in advance of access to the Site or commencing the Scope of 

Work, secure and continuously carry with insurers having an A.M. Best Insurance 

Reports rating of A-VII or better such insurance as will protect ________________ 

from liability and claims for injuries and damages which may arise out of or result 
from access to the Site or from engaging in the Scope of Work and for which 

________________ may be legally liable, whether such operations are by 

________________ or a subcontractor or by anyone directly or indirectly employed by 

any of them, or by anyone for whose acts any of them may be liable. 

________________ must insure the risks associated with access to the Site or the 
Scope of Work with minimum coverages and limits as set forth below: 

Workers’ Compensation.  ________________ must comply with all applicable workers’ 

compensation laws and must furnish proof thereof satisfactory to PacifiCorp before 

accessing the Site or commencing the Scope of Work.  

Employers’ Liability.  ________________ must maintain employers’ liability insurance 

with a minimum single limit of $__________ each accident, $__________ disease each 
employee, and $_________ disease policy limit.  

Commercial General Liability.  ________________ must maintain commercial general 

liability insurance on the most recently approved ISO policy form, or its equivalent, 

written on an occurrence basis, with limits not less than $___________ per 

occurrence/$_________ general aggregate for bodily injury and property damage (on 
a per location and/or per job basis) and must include the following coverages: 

 a. Premises and operations coverage 

 b. Independent contractor’s coverage 

 c. Contractual liability 

 d. Broad form property damage liability 

Business Automobile Liability.  ________________ must maintain business automobile 
liability insurance on the most recently approved ISO policy form, or its equivalent, 

with a minimum single limit of $____________ each accident for bodily injury and 

property damage including sudden and accidental pollution liability, with respect to 

________________’s vehicles whether owned, hired or non-owned, assigned to or used in 

the performance of the Scope of Work. 

Umbrella or Excess Liability.  ________________ must maintain umbrella or excess 

liability insurance with a minimum limit of $____________ each 

occurrence/aggregate where applicable on a following form basis (or with coverage 

at least as broad as the primary policies) to be excess of the insurance coverage and 

limits required in employers’ liability insurance, commercial general liability 

insurance and business automobile liability insurance above.  ________________ 
must immediately notify PacifiCorp, if at any time the full umbrella limit required 

under this Contract is not available, and must purchase additional limits, if 

requested by PacifiCorp. 

Except for workers’ compensation and employer’s liability, the policies required 

herein must include provisions or endorsements including PacifiCorp, its parent, 
divisions, affiliates, subsidiary companies, co-lessees, co-venturers, officers, 

directors, designated agents, and employees, and insurers as additional insureds. 
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The Commercial General Liability additional insured endorsement must be ISO 

Form CG 20 10 or its equivalent.  

To the extent of ________________’s negligent acts or omissions, the commercial 
general liability, business automobile liability and pollution liability policies required 

by this Contract must include:  (i) provisions or endorsements that such insurance 

is primary insurance with respect to the interests of PacifiCorp and that any other 

insurance maintained by PacifiCorp is excess and not contributory insurance with 

the insurance required hereunder; and (ii) provisions or endorsements that the 

policy contain a cross liability or severability of interest clause. Unless prohibited by 
applicable law, all required insurance policies must contain provisions or 

endorsements that the insurer will have no right of recovery or subrogation against 

PacifiCorp, its parent, divisions, affiliates, subsidiary companies, co-lessees, or co-

venturers, designated agents, directors, officers, and employees, and insurers, it 

being the intention of the parties that the insurance as effected shall protect all of 
the above-referenced entities evidenced by waiver of subrogation wording. 

________________ must immediately notify PacifiCorp if at any time any one of 

________________’s insurers issues a notice of cancellation for any reason and must 

provide PacifiCorp with proof of replacement insurance before the effective date of 

cancellation. 

Pollution Liability.  ________________ must maintain pollution liability insurance with 
a minimum limit of $_________ each claim/aggregate 

Before access occurs, PacifiCorp must acknowledge in writing that the certificate of 

insurance complies with the requirements of Section 4 (an email from PacifiCorp to 

________________ is sufficient for this purpose).  However, such acknowledgement by 

PacifiCorp will not excuse any failure by ________________ to enter into the required 
contract terms with its agents or contractors. This Section 4 will survive the 

termination or expiration of this Agreement. 

Minimums.  The insurance requirements specified in this Agreement are minimums, 

and do not cap or represent ________________’s or its insurer’s total financial 

responsibility for an incident.  

5. Agent or Contractor Access.  An agent or contractor of ________________ may access 
the Site under the same terms and conditions as ________________ but only if:  

A. Before access occurs, the agent or contractor has executed a contract with 
________________ and agreed to all terms and conditions contained in Exhibit C 

and ________________ has provided PacifiCorp with a copy of the contract; and 

B. Before access occurs, ________________ has provided PacifiCorp with a copy of its 

agent’s or contractor’s proof of insurance demonstrating compliance with the 
insurance requirements of Exhibit C; and 

C. Before access occurs, ________________ has indicated to PacifiCorp whether its 

agent or contractor is an ISNetworld subscriber, and if so, provided PacifiCorp 

with the agent or contractor’s ISNetworld subscriber number or other 

appropriate identifying information; and 

D. Before access occurs, PacifiCorp must acknowledge in writing that the contract 
and the certificate of insurance comply with the requirements of Section 4 (an 

email from PacifiCorp to ________________ is sufficient for this purpose). 

Such acknowledgement by PacifiCorp will not excuse any failure by ________________ to 

enter into the required contract terms with its agents or contractors. Exhibit C is 

attached and incorporated by this reference. This Section 5 will survive the termination 
or expiration of this Agreement. 
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6. Indemnification.  ________________ acknowledges and agrees that the Site contains 

potentially dangerous equipment and other hazards, including without limitation, 

hazards associated with high voltage electricity, rotating shafts and equipment, water 
hazards, and tripping and fall hazards. ________________ agrees that ________________, 

its employees, agents, and contractors will access the Site at their own risk, and that 

PacifiCorp and its employees and agents will not be held responsible or liable for injury, 

damage, or loss incurred by ________________, its employees, agents, or contractors 

arising out of or in connection with access to the Site, the Scope of Work, or other 
activities under this Agreement, except to the extent that any such injury, damage or 

loss is caused solely by the willful misconduct or gross negligence of PacifiCorp, its 

employees or agents. This Section 5 will survive the termination or expiration of this 

Agreement. 

7. No Interference.  In exercising access privileges under this Agreement, 

________________, its employees, agents, and contractors will take reasonable steps not 

to interfere with PacifiCorp’s operations at the Site. ________________ will appraise 
PacifiCorp of all activity at the Site conducted under the authority of this Agreement 

and promptly answer any reasonable requests for information made by PacifiCorp 

regarding any aspect of ________________’s access to, or use of, the Site. Regarding 

portions of the Site that are enclosed by a security fence or otherwise closed to the 

public, ________________ or its contractors may only access or visit such areas if 
escorted by a PacifiCorp representative unless the parties agree to other arrangements 

in writing. 

8. Stop Work.  PacifiCorp may direct ________________ and its employees, agents, and 

contractors to immediately cease all activity at the Site and leave the Site if PacifiCorp 

determines that: (1) cessation of activity or departure from the site is necessary to 

facilitate Klamath Project operations, to comply with the requirements of PacifiCorp’s 
FERC license, or to reasonably safeguard human safety; (2) ________________ or its 

employees, agents, or contractors have violated any of PacifiCorp’s safety requirements 

contained in Exhibit D; or (3) ________________ or its employees, agents, or contractors 

act inconsistently with the terms and conditions of this Agreement.  ________________ 

will immediately stop work if so directed by PacifiCorp or its employees or agents.  The 
Parties agree to meet and confer in a reasonable amount of time after PacifiCorp issues 

a stop work order if: (1) ________________ disagrees with the basis of a stop work order 

from PacifiCorp; and (2) the stop work order results in a material cost or schedule 

impact for ________________. 

9. Compliance.  ________________ will make itself and its employees, contractors and 

agents aware of and comply with all Site regulations, and applicable laws, rules or 
regulations, before visiting or performing any work at the Site, including without 

limitation all of those regulations pertaining to safety and security. PacifiCorp Energy 

Hydro Resources Contractor Orientation, Revision 1.8.3, December 19, 2013, is 

attached as Exhibit D and incorporated by this reference.  ________________ will share a 

copy of Exhibit D with its employees, agents, and contractors and require such 
individuals to review completely, and comply with, Exhibit D. 

10. Use of Photographs.  ________________ consents to any present or future use by 

PacifiCorp of any photograph of ________________ or its employees, agents, or 

contractors on or about the Site except that PacifiCorp may not use any photograph 

covered by this section for the purpose of directly or indirectly stating that 

________________ supports PacifiCorp or an activity of PacifiCorp in any manner without 
further written permission of ________________. 

11. Access Restrictions.  ________________ agrees to restrict its activities on the Site, and 

those of its employees, agents, or contractors, to only those locations and times as 

directed by PacifiCorp's representative. 
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12. Medical Emergencies.  ________________ agrees that any certified medical emergency 

professional may administer any type of medical treatment in the event any 

________________ employee, agent, or contractor is injured at the Site and becomes 
unable to render such permission. 

13. Visitor Tags.  ________________ agrees to require its employees, agents, and contractors 

to clearly display a visitor tag number on their person while on the Site.  PacifiCorp will 

not provide ________________ with visitor badges, but ________________ may create its 

own unique laminated ID cards issued to each person accessing the Site.  

________________ agrees to provide PacifiCorp with a list of all persons issued such a 
badge and the corresponding badge number.  ________________ also agrees that all its 

employees, agents, and contractors will wear a uniquely colored shirt or hardhat.  

________________ agrees that all vehicles brought onto the Site will display a door 

placard or dashboard sign identifying the ownership and activity (e.g. ________________ – 

Biological Field Work) and contact information. 

14. Authorized Party.  Each person signing this Agreement represents and warrants that 

he or she is duly authorized and has legal capacity to execute and deliver this 

Agreement. Each party represents and warrants to the other that the execution and 

delivery of the Agreement and the performance of such party's obligations hereunder 

have been duly authorized and that the Agreement is a valid and legal agreement 

binding on such party and enforceable in accordance with its terms. 

15. Information.  ________________ will provide PacifiCorp with copies of all information and 

data (including but not limited to bathymetry, LIDAR, vegetation surveys, hazardous 

materials assessments, wetland delineations, monitoring well data) collected or 

generated by ________________, its employees, agents, or contractors under the activities 

authorized in this Agreement.  PacifiCorp will have the unrestricted right to possess and 
use such information and data. 

16. Discovery of Items of Cultural Significance.  If archaeological resources or human 

remains are found or believed to be found during field work activities, ________________, 

and its employees, agents, and contractors will immediately stop all work within fifty 

(50) feet of such discovery and will immediately implement the Inadvertent Discovery 

Plan (IDP) attached as Exhibit E. 

i. All ________________ Parties working on PacifiCorp property will be familiar with 

and adhere to the IDP throughout the life of this project. Only certified 

archaeologists conducting cultural resource investigations are exempt from the 

“Discovery of Archaeological Resources” section of the IDP. Archaeology 

personnel must follow the IDP in the event of discovery of human remains. 

ii. ________________ will participate as requested, and at no cost to PacifiCorp, in 

any consultations with Tribes or others required to satisfy PacifiCorp’s IDP, 

PacifiCorp’s HPMP, or any other requirement regarding the Klamath Project. 

iii. ________________ will document any inadvertent cultural resource findings and 

provide such documentation to PacifiCorp within 24 hours of any Inadvertent 

Discovery.  

iv. Nothing in this Agreement limits PacifiCorp’s right to manage the Site or cultural 

resources on the Site as required by or consistent with PacifiCorp’s license for 

the hydroelectric project. 

17. Termination of Ground Disturbing Work.  ________________ Parties will immediately 

stop any or all ground disturbing work upon written or verbal request by PacifiCorp. 
Such work will resume, if at all, only upon written clearance to resume by PacifiCorp. 

PacifiCorp will not require the termination of ground disturbing work that is otherwise 
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in compliance with the requirements of this PacifiCorp Property Access Agreement 

without reasonable cause. 

18. Scope of Ground Disturbing Work.  No ground disturbing work of any kind is 
authorized on the Site except as expressly provided in the Scope of Work (Exhibit A). 

19. Notices.  Notices under this Agreement must be in writing and will be effective when 

actually delivered. If mailed, a notice will be deemed effective on the second day after 

deposited as registered or certified mail, postage pre-paid, directed to the other Party at 

the address shown below:  

  
If to PacifiCorp: 

PacifiCorp 

Attn: PacifiCorp Legal 

825 NE Multnomah, Suite 2000 

Portland, Oregon 97232 
Fax: 503.813.7262 

If to ________________: 

 

 

20. Remedies.  The Parties will be entitled to equitable relief, including injunction and 

specific performance, if there is a breach of the provisions of this Agreement, in addition 

to all other remedies available to them at law or in equity. If Receiving Party commits a 

breach, or threatens to commit a breach of, of any material terms or conditions of this 
Agreement, Disclosing Party will have the right to seek and obtain all judicial relief 

(including but not limited to specific monetary damages and interest) as may be ordered 

or awarded by a court of competent jurisdiction. Receiving Party hereby acknowledges 

that legal remedies may be inadequate to fully compensate Disclosing Party for a breach 

of this Agreement. TO THE FULLEST EXTENT PERMITTED BY LAW, EACH OF THE 
PARTIES HERETO WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN 

RESPECT OF LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF, UNDER OR IN 

CONNECTION WITH THIS AGREEMENT. EACH PARTY FURTHER WAIVES ANY RIGHT 

TO CONSOLIDATE, OR TO REQUEST THE CONSOLIDATION OF, ANY ACTION IN 

WHICH A JURY TRIAL HAS BEEN WAIVED WITH ANY OTHER ACTION IN WHICH A 

JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED.  

21. Beneficiary; Assignment; Governing Law.  This Agreement is for the benefit of each 

Party and will be governed by and construed in accordance with the laws of the state of 

Oregon. Neither Party may assign or otherwise transfer its rights or delegate its duties 

under this Agreement without prior written consent, and any attempt to do so without 

consent is void.  

22. Termination.  It is understood and agreed that termination of this Agreement for any 

reason whatsoever will not affect any obligation under this Agreement before 

termination. 

 

 

 
[Signature Page Follows] 
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AGREED: 

 

 

 PacifiCorp 

____________________________ ____________________________ 

Signature Signature 

____________________________ ____________________________ 

Name Name 

____________________________ ____________________________ 

Title Title 

____________________________ ____________________________ 

Date Date 
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Exhibit A 

Scope of Work 

 
 

Notification Process: 

 

____ Days Before Scheduled Visit: ________________ will email _________: (i) a copy of its 

fully executed contract with any ________________ agent or contractor that will be 

accessing the Site; (ii) a copy of the agent’s or contractor’s proof of insurance 
demonstrating compliance with the insurance requirements of Exhibit C; and (iii) a 

statement of whether the agent or contractor is an ISNetworld subscriber, and if so, the 

agent’s or contractor’s ISNetworld subscriber number or other appropriate identifying 

information.  

 
PacifiCorp will review for compliance with Section of the PacifiCorp Property Access 

Agreement and compliance with the requirements of Exhibit C.  

 

No ____________ agent or contractor may access the Site unless and until 

___________, or another authorized PacifiCorp representative has provided 

________________ with an email or other written acknowledgment that 
________________’s certificate of insurance (or its agent’s or contractor’s contract 

and certificate of insurance) comply with the requirements of Section 4 (or 

Section 5 if applicable). 

 

________________ will email ____________ a description of visit that includes at a 
minimum – date and general hours of visit, a list of visitor names, purpose of visit and 

number of vehicles. PacifiCorp will review for any conflicts with PacifiCorp work; if none, 

they will authorize and advise Klamath Hydroelectric Project personnel of 

________________’s visit. PacifiCorp will also advise ________________ of any special access 

conditions. 

 
Day of visit: ________________ will email __________ confirmation via email or phone call. 
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Exhibit B 

Site Map – Study Area 

 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



 

E-10 

 
3313884.7 041851  DOC 

Exhibit C 

Required Terms for ________________ Agents and Contractors 

 
Before any ________________ agent or contractor may access the Site or conduct any portion of 

the Scope of Work on PacifiCorp Lands, ________________ must enter into a written agreement 

(“Contract”) with the agent or contractor (Counter-Party) and that agreement must include the 

following terms or conditions: 

 

1. The Counter-Party must agree that PacifiCorp is an intended third party beneficiary of 
the Contract and shall have standing to enforce the Contract’s provisions as they relate 

to PacifiCorp, the Site, or the Scope of Work. 

 

2. The Contract will require the Counter-Party to carry insurance satisfying the following 

requirements and naming PacifiCorp and ________________ as an additional insured: 
 

Insurance.  Without limiting any liabilities or any other obligations of Counter-Party, 

Counter-Party shall, in advance of access to the Site or commencing the Scope of 

Work, secure and continuously carry with insurers having an A.M. Best Insurance 

Reports rating of A-VII or better such insurance as will protect Counter-Party from 

liability and claims for injuries and damages which may arise out of or result from 
access to the Site or from engaging in the Scope of Work and for which Counter-

Party may be legally liable, whether such operations are by Counter-Party or a 

subcontractor or by anyone directly or indirectly employed by any of them, or by 

anyone for whose acts any of them may be liable. SAIF Corporation (Oregon’s not-

for-profit, state chartered worker’s compensation insurance company) does not have 
an A.M. Best Insurance Reports rating of A-VII or better but PacifiCorp agrees that 

SAIF Corporation is an acceptable insurer (for purposes of providing the required 
workers compensation or employer’s liability insurance only) provided SAIF 

Corporation agrees to insure losses for work conducted at, or related to, the portion of 

the Site which is located in Oregon State. Counter-Party shall insure the risks 

associated with access to the Site or the Scope of Work with minimum coverages 
and limits as set forth below: 

 

Workers’ Compensation.  Counter-Party shall comply with all applicable workers’ 

compensation laws and shall furnish proof thereof satisfactory to ________________ 

and PacifiCorp before accessing the Site or commencing the Scope of Work.  

 
Employers’ Liability.  Counter-Party shall maintain employers’ liability insurance with 

a minimum single limit of $__________ each accident, $___________ disease each 

employee, and $__________ disease policy limit.  

 

Commercial General Liability.  Counter-Party shall maintain commercial general 
liability insurance on the most recently approved ISO policy form, or its equivalent, 

written on an occurrence basis, with limits not less than $__________ per 

occurrence/$___________ general aggregate for bodily injury and property damage 

(on a per location and/or per job basis) and shall include the following coverages: 

 a. Premises and operations coverage 

 b. Independent contractor’s coverage 
 c. Contractual liability 

 d. Broad form property damage liability 

Business Automobile Liability.  Counter-Party shall maintain business automobile 

liability insurance on the most recently approved ISO policy form, or its equivalent, 

with a minimum single limit of $__________ each accident for bodily injury and 
property damage including sudden and accidental pollution liability, with respect to 
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Counter-Party’s vehicles whether owned, hired or non-owned, assigned to or used in 

the performance of the Scope of Work. 

Umbrella or Excess Liability.  Counter-Party shall maintain umbrella or excess 
liability insurance with a minimum limit of $__________ each claim or 

occurrence/aggregate where applicable on a following form basis (or with coverage 

at least as broad as the primary policies) to be excess of the insurance coverage and 

limits required in employers’ liability insurance, commercial general liability 

insurance and business automobile liability insurance above.  Counter-Party shall 

provide notice to ________________ and PacifiCorp, if at any time the full umbrella 
limit required under this Contract is not available, and will purchase additional 

limits, if requested by ________________ or PacifiCorp. 

Except for workers’ compensation and employer’s liability, the policies required 

herein shall include provisions or endorsements including PacifiCorp, its parent, 

divisions, affiliates, subsidiary companies, co-lessees, co-venturers, officers, 
directors, designated agents, insurers, and employees as additional insureds. The 

Commercial General Liability additional insured endorsement shall be ISO Form CG 

20 10 or its equivalent. 

To the extent of Counter-Party’s negligent acts or omissions, the commercial general 

liability, business automobile liability and pollution liability policies required by this 

Contract shall include:  (i) provisions or endorsements that such insurance is 
primary insurance with respect to the interests of PacifiCorp and that any other 

insurance maintained by PacifiCorp is excess and not contributory insurance with 

the insurance required hereunder; and (ii) provisions or endorsements that the 

policy contain a cross liability or severability of interest clause. Unless prohibited by 

applicable law, all required insurance policies shall contain provisions or 
endorsements that the insurer will have no right of recovery or subrogation against 

PacifiCorp, its parent, divisions, affiliates, subsidiary companies, co-lessees, or co-

venturers, designated agents, directors, officers, insurers, and employees, it being 

the intention of the parties that the insurance as effected shall protect all of the 

above-referenced entities evidenced by waiver of subrogation wording. Counter-Party 

shall notify ________________ and PacifiCorp immediately if at any time any one of 
Counter-Party’s insurers issues a notice of cancellation for any reason and shall 

provide proof of replacement insurance before the effective date of cancellation. 

Pollution Liability. Counter-Party must maintain pollution liability insurance with a 

minimum limit of $_________ each claim or occurrence/aggregate. 

A certificate of insurance shall be furnished to ________________ and PacifiCorp 
confirming the issuance of such insurance before Counter-Party’s access to the Site 

or commencement by Counter-Party of any part of the Scope of Work.  

 

3. The Contract will include an indemnification and waiver of liability provision providing 

(at minimum) that the Counter-Party agrees to: 

 
Release, waive, discharge, indemnify, defend, and hold harmless PacifiCorp, and its 

affiliates, directors, officers, employees, and designated agents (collectively 

“Beneficiaries”) from and against any and all claims, demands, liabilities, suits, 

losses, costs, and damages, including reasonable attorneys’ fees and litigation 

expenses, for or on account of any and all matters whatsoever relating to, arising 
from, or connected with Counter-Party’s transportation to and from or presence 

upon the Site, including without limitation injury to or death of any person, 

including without limitation Counter-Party (or Counter-Party’s employee’s, agents, 

contractors, or subcontractors of any tier) or damage to any property, including 

without limitation property of Counter-Party (or Counter-Party’s employee’s, agents, 
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contractors, or subcontractors of any tier), or in any way connected with Counter-

Party’s visit to the Site, excepting only such injury or harm caused solely by the 

willful misconduct or gross negligence of the Beneficiaries. 
 

4. The Contract will define the terms “Site” and “Scope of Work” to have the same 

meanings assigned in this Agreement (including the information contained in Exhibit A 

and Exhibit B to this Agreement). 

 

5. The Contract will include a provision under which the Counter-Party acknowledges and 
agrees that the Site contains potentially dangerous equipment and other hazards, 

including without limitation, hazards associated with high voltage electricity, rotating 

shafts and equipment, water hazards, and tripping and fall hazards. The Counter-Party 

will agree that the Counter-Party, its employees, agents, contractors, and 

subcontractors of any tier will access the Site at their own risk, and that PacifiCorp and 
its employees and agents will not be held responsible or liable for injury, damage, or 

loss incurred by Counter-Party, its employees, agents, contractors, or subcontractors of 

any tier arising out of or in connection with access to the Site, the Scope of Work, or 
other activities under the Contract, except to the extent that any such injury, damage or 

loss is caused solely by the willful misconduct or gross negligence of PacifiCorp, its 

employees or agents. Such provision will survive the termination or expiration of the 
Contract. 

 

6. In accessing the Site and conducting the Scope of Work, Counter-Party (and its 

employees, agents, contractors, and subcontractors of all tiers) will take reasonable 

steps not to interfere with PacifiCorp’s operations at the Site. 

 
7. PacifiCorp may direct Counter-Party and its employees, agents, and contractors to 

immediately cease all activity at the Site and leave the Site if PacifiCorp determines 

that: (1) cessation of activity or departure from the site is necessary to facilitate 

Klamath Project operations, to comply with the requirements of PacifiCorp’s FERC 

license, or to reasonably safeguard human safety; (2) ________________ or its employees, 
agents, or contractors have violated any of PacifiCorp’s safety requirements contained in 

Exhibit D; or (3) ________________ or its employees, agents, or contractors act 

inconsistently with the terms and conditions of this Agreement.  Counter-Party will 

immediately stop work if so directed by PacifiCorp or its employees or agents. 

 

8. Counter-Party will make its employees, agents, contractors, and subcontractors of all 
tiers aware of, and will comply with, all Site regulations identified by PacifiCorp, and 

applicable laws, rules or regulations, before visiting or performing any work at the Site, 

including without limitation all of those regulations pertaining to safety and security. 

 

9. Counter-Party consents to any present or future use by PacifiCorp of any photograph of 
Counter-Party or its employees, agents, contractors, or subcontractors of any tier on or 

about the Site. 

 

10. Counter-Party agrees to restrict its activities on the Site, and those of its employees, 

agents, contractors, or subcontractors of any tier, to only those locations and times as 

directed by PacifiCorp's representative. 
 

11. Counter-Party agrees that any certified medical emergency professional may administer 

any type of medical treatment in the event any Counter-Party employee, agent, 

contractor, or subcontractor of any tier is injured at the Site and becomes unable to 

render such permission. 
 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



 

E-13 

 
3313884.7 041851  DOC 

12. Counter-Party agrees to require its employees, agents, contractors, and subcontractors 

of any tier to clearly display a visitor tag number on their person and on all vehicles 

brought on the Site at all times. 
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Exhibit D 

PacifiCorp Energy Hydro Resources  
Contractor Orientation, Revision 1.8.3, December 19, 2013 
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Exhibit E 

Inadvertent Discovery Plans 

 
Exhibit E shall be interpreted liberally to apply the principles contained therein to the context 

of ground disturbing work authorized by this PacifiCorp Property Access Agreement. For 

purposes of this PacifiCorp Property Access Agreement, the language of Exhibit E shall be 

construed as follows: (a) references to PacifiCorp personnel and contractors in Exhibit E will be 

understood to also be references to ________________ employees, agents, and contractors; 

(b) references to working on construction or O&M undertakings will be understood to include 
undertakings conducted by ________________ employees, agents, and contractors under this 

PacifiCorp Property Access Agreement; (c) references to the Project will be understood to mean 

the Klamath Hydroelectric Project, the PacifiCorp Lands, and/or the Site as the context 

requires; (d) references to the Construction Supervisor will be understood to mean any survey 

crew lead who has authority to issue a stop work order; (e) HCC will mean PacifiCorp’s hydro 
control center which can be reached 24 hours a day at 360-225-4410; (f) CRC will mean Russ 

Howison, PacifiCorp, at 503-813-6626 or his colleague Robert Roach at 541-776-5433. 
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Protocol for Inadvertent Discoveries 

 

1. If any member of a construction, maintenance, or other field crew believes that he or 

she has discovered human remains or an archaeological resource, all work in the 

vicinity of the discovery will stop and notify the work supervisor immediately. 

2. The work supervisor will notify the Production Manager and\or Cultural Resource 

Coordinator (CRC). 

3. The Production Manager and\or Cultural Resource Coordinator (CRC) will notify the 

appropriate authorities including the federal land management agency if the discovery 

is on federal lands, law enforcement, County Medical Examiner’s office, SHPO, and 

appropriate tribes. 

4. The work supervisor will take appropriate steps to protect the discovery site.  At a 

minimum, the immediate area of the discovery site will be secured. Vehicles, 

equipment, and unauthorized personnel will not be permitted to traverse the discovery 

site. Work in the immediate area will not be re-started until evaluation and needed 

treatment of the discovery has been completed. 

5. PacifiCorp will direct that human remains and associated funerary objects or 

archaeological materials be left in place until the county medical examiner or 

designated professional archaeologist authorizes their removal. 
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APPENDIX 1 
 

PROJECT AND PROJECT SITE DESCRIPTION 

1.1. PURPOSE 

The purpose of this Appendix is to describe the Project and the Facilities, show the location of 

the Project Site, and identify the Related Projects. 

The Project, Project Site, Facilities and Related Projects are described in more detail in the 
Definite Plan, prepared by the KRRC and issued June 28, 2018. 

1.2. PROJECT 

The Klamath basin’s hydrologic system consists of a complex of inter-connected rivers, lakes, 

marshes, dams, diversions, wildlife refuges, and wilderness areas.  Alterations to the natural 

hydrologic system began in the late 1800s, accelerating in the early 1900s, including water 
diversions by private water users, water diversions by and to the United States Bureau of 

Reclamation’s Klamath Irrigation Project, and by hydroelectric facilities operated by PacifiCorp. 

The Project is designed to implement the Klamath Hydroelectric Settlement Agreement (the 

“KHSA”).  The KHSA resolved disputes among numerous parties regarding the relicensing of 

the Klamath Hydroelectric Project (FERC No. 2082) (the “KHP”).  The parties to the KHSA 

include, among others: the U.S. Department of Interior; the U.S. Department of Commerce; the 
State of California; the State of Oregon; Humboldt County, California; the Yurok Tribe; the 

Karuk Tribe; the Upper Klamath Water Users Association; various conservation and fishing 

groups and; PacifiCorp, as the licensee for the KHP. 

The parties to the KHSA agreed to a process whereby PacifiCorp and a dam removal entity, now 

the Klamath River Renewal Corporation (“KRRC”), would apply to the Federal Energy 
Regulatory Commission (“FERC”) to split the KHP into two projects, the KHP and the Lower 

Klamath Project, and proceed with the actions necessary to achieve dam removal, a free-flowing 

condition on the Klamath River, and volitional fish passage.  As originally licensed, the KHP 

consisted of eight hydroelectric facilities, which were constructed between 1911 and 1962: (1) 

East Side Dam; (2) West Side Dam; (3) Keno Dam (non-generating); (4) J.C. Boyle Dam; (5) 

Copco No. 1 Dam; (6) Copco No. 2 Dam; (7) Fall Creek Dam; and (8) Iron Gate Dam.  PacifiCorp 
operated the KHP under a 50-year license issued by FERC until 2006 when the license expired.  

Since 2006, PacifiCorp has continued to operate the eight facilities under an annual license. 

In September 2016, PacifiCorp and KRRC submitted an application to FERC to amend the 

existing license for the KHP, establish a separate license for the Lower Klamath Project 

consisting of four of the original eight KHP facilities and their appurtenant structures (J.C. 
Boyle Dam, Copco No. 1 Dam, Copco No. 2 Dam, and Iron Gate Dam (collectively, the 

“Facilities”)) and also the transfer of the newly-established license for the Lower Klamath 

Project from PacifiCorp to the KRRC.  At that time, the KRRC also applied to surrender the 

license for the Lower Klamath Project, which would authorize the decommissioning and 

removal of the Facilities.   

In March 2018, FERC (i) amended the KHP license by administratively removing the Facilities 
from the KHP license, and (ii) administratively placing the Facilities on a newly-created license 

for the Lower Klamath Project (FERC No. 14803).  In June 2018, FERC stayed the effective date 

of the Lower Klamath Project license pending its final decision on the joint license transfer 

request. 
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The Project consists generally of the following key components:  

General: 

(a) Achieving risk mitigation and liability protection consistent with the terms of the 

KHSA, but without any obligation to provide the KHSA Indemnity; 

(b) All associated field investigations, design (unless identified as “design by 

others”), permitting and construction for items (c) through (r) below.  For those 

components being designed by others, the Project Company will be expected to 
provide design and constructability reviews at the 60% and 90% completion 

levels; 

(c) Adherence to all regulatory and Governmental Approval conditions and 

requirements, including monitoring, reporting and maintenance, unless 

otherwise stated herein; 

Pre-Drawdown: 

(d) Mobilization and Site Preparation: Mobilization of contractor equipment and 

temporary on-site facilities; preparation of site including clearing and grubbing, 

stripping, and any other activity required to prepare the Project Site; 

(e) Instrumentation: Install and monitor instrumentation including survey 

monuments, piezometers and inclinometers to be used for surveillance of 
earthen embankments and the reservoir rim during drawdown, construction and 

post-construction.  Design of these components shall be in general compliance 

with typical FERC and DSOD expectations surrounding slope stability in 

locations of concern; 

(f) Dam modification: Tunnel improvements, existing gate demolition and new gate 
installation will be required to facilitate drawdown at Copco No. 1 and Iron Gate 

reservoirs.  It may be necessary to fast-track the gate design and procurement in 

order to receive the materials for drawdown.  This would involve an Early Work 

Package Amendment to the Project Agreement (prior to GMP negotiation); 

(g) Construction access improvements: Includes temporary or permanent 

improvements to roads, bridges and culverts as necessary to accommodate 
construction vehicles, equipment and traffic while maintaining current levels of 

service.  Initial assessments and improvement concepts were developed in the 

Definite Plan to address construction access for regulatory review, but may not 

be the most cost-effective or appropriate solution given the Project Company’s 

specific plan for construction.  The Project Company will develop a design for 
construction access improvements that is specific to its construction plan and 

associated vehicles, equipment and traffic.  The design should strive for 

consistency with the current regulatory Project description, which in many cases 

allows for either temporary or permanent solutions.  In addition, some roads 

may require ongoing maintenance to maintain the existing or better road surface 

condition due to construction traffic-related road degradation.  In addition, 
portions of roads adjacent to the reservoirs will require monitoring during 

drawdown and repairs or improvements on an as-needed basis to maintain the 

current level of service; 
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(h) Bridge and culvert improvements: In order to accommodate pre-dam (post-
drawdown) river and creek geometry, improvements to existing facilities will be 

required, as further defined below.  Some level of monitoring and/or 

improvements will be required at the following: 

(i) Replacement Jenny Creek Bridge: Jenny Creek Bridge crosses the mouth 

of Jenny Creek at Iron Gate Reservoir.  The abutments are built on 

material deposited after the dam construction and the dam removal may 
cause significant erosion that could possibly undermine the abutments.  

The Project Company shall demolish the existing bridge, and construct a 

new bridge on the upstream side of the existing structure, on a modified 

alignment, to preclude damage to the structure after drawdown. 

(ii) New Camp Creek Bridge: A 10-foot diameter CMP arch culvert currently 
passes beneath Copco Road at Camp Creek adjacent to Iron Gate 

Reservoir.  Accumulated sediment erosion is anticipated in this area 

following drawdown.  The Project Company shall replace the culvert with 

a bridge prior to drawdown, and provide suitable erosion protection to 

account for the potential drop in creek bed elevation.  The Project 

Company shall construct a temporary structure and detour road just 
upstream of the culvert to maintain through-traffic during the work. 

(iii) Replacement Culvert at Scotch Creek: A 120–inch-diameter CMP culvert 

passes beneath Copco Road at Scotch Creek, adjacent to Iron Gate 

Reservoir.  Erosion is anticipated in the vicinity of the culvert following 

drawdown.  The Project Company shall replace the culvert prior to 
drawdown, and provide suitable erosion protection to account for the 

potential drop in creek bed elevation.  The Project Company shall 

construct a temporary structure and detour road just upstream of the 

culvert to maintain through-traffic during the work. 

(iv) Timber Bridge Removal: A timber bridge spans the Klamath River 

immediately downstream of J.C. Boyle Dam.  The Project Company shall 
remove this structure after dam removal. 

(v) Spencer Bridge: Project Company shall inspect bridge embankments and 

bents for post-drawdown erosion and/or scour.  Should erosion and/or 

scour occur within the two years post-drawdown, the Project Company 

shall repair and determine if further improvements are required to 
maintain current bridge function. 

(vi) Topsy Grade Road culvert: Topsy Grade Road crosses an unnamed creek, 

roughly 1,900 feet to the east of the J.C. Boyle Dam.  The road is found 

on an embankment roughly 400 feet long with three 24-inch culverts 

draining a watershed of roughly 5 square miles.  J.C. Boyle as-built 

drawings indicate that the culverts do not align with the original thalweg 
of the creek.  The Project Company shall monitor this location during 

and following drawdown.  If erosion of reservoir sediments affects this 

culvert, the Project Company shall install riprap armor on the 

downstream face of the embankment and remove sediment and debris 

from the culverts, if needed, to protect the road embankment. 

(vii) Unnamed culvert off Keno Access Road: Approximately 0.9 miles north of 
OR66, off Keno Access Road, an unnamed road crosses an unnamed 
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creek.  The road is found on an embankment, with two 36–inch-diameter 
corrugated metal pipe (CMP) culverts allowing drainage of the creek.  The 

Project Company shall monitor this location during and following 

drawdown.  If erosion of reservoir sediments affects this culvert, the 

Project Company will place riprap armor on the downstream face of the 

embankment and remove sediment and debris from the culvert, if 

needed, to protect the road embankment. 

(viii) Copco Road Bridge: Copco Road Bridge crosses Copco Lake immediately 

north of the junction of Copco Road and Ager Beswick Road.  Both 

drawdown and post-project flows have the potential to cause erosion at 

the abutments or central pier.  The Project Company shall further 

evaluate this during the detailed design phase, and shall provide erosion 
protection at the abutments or pier, if needed. 

(ix) Patricia Avenue culverts: Patricia Avenue passes over two unnamed 

creeks near Copco Lake and the Copco Lake Fire Department.  Beneath 

each crossing is a 60–inch-diameter CMP culvert.  The Project Company 

shall monitor this location during and following drawdown.  If erosion of 

reservoir sediments affects this culvert, the Project Company will place 
riprap armor on the downstream face of the embankment and remove 

sediment and debris from the culvert, if needed, to protect the road 

embankment. 

(x) Numerous Copco Road culverts (Raymond Gulch, Beaver Creek, and 

near Brush Creek): The Project Company shall monitor these locations 
during and following drawdown.  If erosion of reservoir sediments affects 

any culvert, the Project Company shall place riprap armor on the 

downstream face of the embankment. 

(xi) Additional culverts adjacent to the reservoirs may require monitoring 

during drawdown and repairs or improvements on an as-needed basis.  

Improvements and/or modifications at these crossings will require 
compliance with current fish passage criteria and regulations. 

(i) Downstream flood control: Flood improvement or protection actions at up to 36 

habitable structures and three river crossings (two pedestrian bridge and one 

railroad crossing) required to protect against the 100-years flood elevation after 

removal of the dams.  The parties acknowledge and agree that the Project 
Company received within two weeks of the selection of its Proposal as the 

winning proposal, conceptual design figures for 12 of the habitable structures 

identified in the Definite Plan, which have been discussed and generally agreed 

to with the property owner.  Design concepts include either existing flood wall 

raises (<4') or new (<4') levee construction.  All existing history, communication, 

and data associated with the conceptual design will be made available to the 
Project Company on the timeline stated above, as input for detailed design.  The 

Project Company shall assume that they will need to complete initial outreach, 

data collection, development of conceptual design option(s), and subsequent 

discussion and negotiation with property owners for 20 of the habitable 

structures, as well as the pedestrian and railroad bridge(s), identified in the 

Definite Plan, as input for detailed design.  The Project Company shall assume 
that they will be given contact information for property owners and that access 

will be coordinated through the KRRC.  For the remaining four habitable 

structures identified in the Definite Plan, the Project Company shall assume that 
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they will be involved in initial outreach with property owners, but that no design 
solution will be required. All proposed improvements will be included in 

subsequent Design Completion Document submittals summarized in Appendix 

2 (Preliminary Services).The construction of these facilities would need to be 

completed prior to reservoir drawdown; 

(j) Groundwater wells: Replacement or improved groundwater wells for parcels 

adjacent to the reservoirs that are anticipated to be impacted by reservoir 
drawdown; 

(k) City of Yreka Water System: City of Yreka waterline relocation and intake 

improvements (design by others).  The construction of these facilities would need 

to be completed prior to reservoir drawdown.  The Project Company shall work 

with owners of potentially impacted wells to determine a final engineered 
solution for each location; 

(l) Hatchery improvements: Improvements at both Iron Gate and Fall Creek 

Hatcheries improvements (design by others).  The construction of these facilities 

would need to be completed several months prior to reservoir drawdown; 

(m) Rim stability improvements: The Project Company shall review previous 

reservoir rim stability analyses provided in the Definite Plan and confirm 
whether or not they agree with the approach and recommendations.  The Project 

Company shall propose any additional geotechnical investigations and analyses 

they deem necessary to support the development of a conceptual design solution 

at locations of concern, which shall include, at a minimum, rim stability 

segments S4, S9, S11 and N16.  Solutions should consider both engineering 
options (e.g. buttress, wall) and monitoring/temporary relocation options (that 

could result in long-term relocation depending on rim condition post-drawdown), 

and shall include figures, feasibility summaries, and rough order of magnitude 

costs.  Once a solution is determined at any location, the Project Company will 

submit a scope and budget to complete the detailed design work, and the 

construction fee will be subsequently included in the GMP Contract 
Amendment; 

(n) Invasive exotic vegetation (IEV) control: The Project Company will be responsible 

for removal of invasive exotic vegetation before and after drawdown.  The Project 

Company will prioritize Integrated Pest Management and will strive to implement 

IEV control techniques with minimal effects on humans, beneficial and non-
target organisms, and natural habitats.  This work will include ongoing IEV 

monitoring and adaptive management of IEV within the Project Site before and 

after restoration work begins; 

(o) Seed collection and propagation: In order to produce the large quantity of native 

ecotypic seed needed for the habitat restoration, the Project Company will 

complete required native seed collection in the Project vicinity and the Upper 
Klamath River Watershed within the 1,800’-4,300’ elevation range.  Subsequent 

large-scale seed propagation will be contracted by the Project Company to 

specialty farms with expertise in native plant seed propagation; 

Drawdown: 

(p) Reservoir drawdown: The Project Company will be responsible for implementing 

drawdown at each reservoir to meet FERC and other regulatory approvals.  In 
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general, the reservoirs must be drawn down between January and mid-March of 
the drawdown year to minimize the impact to downstream biological resources; 

Post-Drawdown: 

(q) Dam and hydropower developments removal: Includes full dam and hydropower 

facility removal at each of the four Facilities, in addition to on-site waste 

disposal and offsite materials recycling and waste disposal; 

(r) Recreation facilities removal and new improvements: Includes full removal and 
habitat restoration of existing recreation sites and associated access at Pioneer 

Park, Mallard Cove, Copco Cove, Fall Creek, Jenny Creek, Wanaka Springs, 

Camp Creek, Juniper Point, Mirror Cove, Overlook Point, and Long Gulch.  Also 

includes removal and habitat restoration of the boat launch, floating dock and 

fishing pier at Topsy Campground.  New recreation facilities involve design and 
construction of proposed river access facilities for boat put-in/take-out and 

fishing at several locations along the Klamath River; 

(s) Restoration of former reservoir and other disturbed areas: Includes full 

restoration of previously inundated and other disturbed areas with native 

vegetation to meet regulatory expectations for habitat acreage, coverage and 

sustainability.  This will also involve engineered habitat features, including 
excavation in select areas to optimize near channel habitat and improve 

floodplain and tributary connectivity, installation of large wood habitat features, 

riparian bank revegetation, and installation of bank stability and/or channel 

fringe complexity features in select locations. 

The Project is to be designed and constructed in two phases using the Progressive Design-Build 
(PDB) delivery method: 

 Preliminary Services: The design, planning, permitting and other pre-
construction services to be performed by the Project Company pursuant to the 

Project Agreement prior to the execution and delivery of the GMP Contract 

Amendment.  Key Preliminary Services submittals include the 60% design and 

GMP Submittal Package. 

 Project Implementation Work: All work, besides the Preliminary Services, 
necessary to complete the Project, including final design, construction, 
demolition and removal, habitat restoration of former reservoir and other 

disturbed areas, monitoring, adaptive management maintenance and correction 

of deficiencies.  The Project Implementation Work can generally be broken down 

into Pre-Drawdown work, Drawdown work, followed by Post-Drawdown work, as 

organized above. 

Complete details regarding the Project Technical Requirements and the Project Implementation 
Work will set forth in Appendix 4 (Project Technical Requirements).  Appendix 4 will be included 
as part of the overall amendment to this Project Agreement constituting the GMP Contract 
Amendment and will incorporate the Project design furnished by the Project Company through its 
performance of the Preliminary Services.  Accordingly, Appendix 4 will augment and, to the extent 
of any inconsistencies, supersede this Appendix 1 in defining the Project and the Project 
Implementation Work the Project Company is required to perform hereunder. 

1.3. PROJECT SITE 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Appendix 1 
Project Agreement Project and 

Project Site Description 

 

A1-7 
3313885.7 041851  CTR 

The Project Site is located along the Klamath River in the states of California and Oregon and 
consists of the PacifiCorp Property, which is currently owned by PacifiCorp and Adjacent and 

Related Lands, which are owned by various other parties. 

1.3.1 PacifiCorp Property. 

The PacifiCorp Property is described in Attachment 1A. 

1.3.2 Adjacent and Related Lands. 

The Adjacent and Related Lands are described in Attachment 1B. 

1.4. FACILITIES 

This Section describes the individual sites and features of the four Facilities (J.C. Boyle, Copco 

No. 1, Copco No. 2, and Iron Gate dams and appurtenant structures, facilities and equipment) 

that the Project Company will remove as part of the Project.  The April 2015 Supporting 

Technical Information Documents prepared by PacifiCorp for FERC provides additional detail 
on the four Facilities. 

1.4.1 J.C. Boyle. 

The J.C. Boyle Facility (originally known as Big Bend) consists of a reservoir, combination 

embankment and concrete gravity dam, gated spillway, diversion culvert, water conveyance 

system, and powerhouse located on the Klamath River between RM 234.1 and RM 226.0 in 

Klamath County, Oregon.  Refer to Figure 2.1-1 of Appendix C (Figures – Other) to the Definite 
Plan for plan views of these features. 

California-Oregon Power Company completed J.C. Boyle Dam in 1958 at RM 203.6, currently 

downstream of Keno Dam and upstream of Copco No. 1 Dam.  The primary purpose of the J.C. 

Boyle Facility is to generate hydroelectric power.  Structures at the site include an office 

building (known as the Red Barn), maintenance shop, fire protection building, communications 
building, two occupied PacifiCorp-owned residences near the dam, and a large warehouse near 

the powerhouse. 
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Figure 1.3-1 – Klamath River Watershed and Facilities Locations 
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Reservoir 

J.C. Boyle Dam impounds a narrow reservoir (J.C. Boyle Reservoir) of 350 acres, and provides 

approximately 2,267 acre-feet of total storage capacity at reservoir water surface (RWS) 

elevation 3797.2.  The maximum and minimum operating levels are between RWS elevations 

3796.7 and 3791.7, a vertical operating range of 5 feet, although the reservoir is normally 

maintained at RWS elevation 3796.7, or 0.5 feet below the top of the spillway gates. 

Dam, Spillway, and Diversion Culverts 

The dam is composed of an earthen embankment section, fish ladder, spillway and diversion 

culverts, intake to the powerhouse, and concrete gravity section (from right abutment to left 

abutment, looking downstream).   

The earthfill embankment portion is 68 feet tall (on the dam axis at its maximum height above 

the original streambed elevation 3735.7) with a 15-foot-wide crest and a crest length of 413.5 
feet at elevation 3803.7.  The zoned embankment has a central impervious clay core flanked by 

upstream and downstream shells composed of compacted sand and gravel, with a downstream 

filter blanket.  The upstream face above elevation 3783.7 has a 2½H:1V slope with a 3-foot-

thick riprap layer, and a 3H:1V slope below elevation 3783.7.  The downstream face has a 

2½H:1V slope, with a 2-foot-thick riprap layer below approximately elevation 3771.7.  The dam 

includes a 3-foot-high concrete cutoff wall along the bedrock foundation about 7 feet upstream 
of the dam axis. 

The concrete portion of the dam is 279 feet long and from right to left (looking downstream) is 

composed of a 117-foot-long spillway section, a 48-foot-long intake structure, and a 114-foot-

long concrete gravity section with a maximum height of 23 feet. 

The spillway section is a concrete gravity overflow structure with three 36-foot-wide by 12-foot-
high radial gates, and upstream stoplog slots.  The spillway crest is at elevation 3785.2, with 

the top of gates at elevation 3797.2 (0.5 feet above the normal operating level).  The spillway 

includes a traveling gate hoist for operation of the spillway gates.  The spillway bays discharge 

onto a 13-foot-long concrete apron stepped at three elevations generally following the profile of 

the bedrock surface.  Below the apron is a vertical drop of 15 feet to the discharge channel, 

which was excavated in rock.  The discharge channel is generally unlined.  The estimated 
spillway discharge capacity at RWS elevation 3796.7 with all three gates open is 15,400 cubic 

feet per second (cfs). 

A concrete box culvert with two 9.5- by 10-foot bays is located beneath the center and right 

spillway gates at invert elevation 3755.2 (30 feet below the spillway crest).  This feature was 

used for diversion during construction of the dam, and has been sealed with concrete stoplogs 
at the upstream end.  Approach and outlet channels for the diversion culvert were excavated in 

bedrock. 

Intake, Fish Screens, and Fish Ladder 

The intake structure is located to the left of the spillway and consists of a 40-foot-high 

reinforced concrete tower.  It has four approximately 11-foot by 37-foot openings to the 

reservoir, each of which has a steel trash rack followed by a stoplog slot and a vertical traveling 
fish screen (with 0.25-inch-square openings) with high pressure spray cleaners.  Spray water 

along with any screened fish are collected and diverted downstream of the dam through a 340-

foot-long, 24-inch-diameter fish screen bypass pipe, which provides approximately 20 cfs to the 

Klamath River below the dam.  A fabricated metal building was added to the intake structure in 

1989.  Downstream of the traveling fish screens is the entrance to a 14-foot-diameter steel 
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pipeline.  The upstream end of the 14-foot pipeline includes a wheel-mounted slide gate and 
hoist, with upstream stoplog slots, for operation and maintenance purposes. 

A concrete pool and weir fish ladder located along the abutment wall between the embankment 

and concrete sections provides upstream fish passage at the dam.  The fish ladder is 

approximately 569 feet long with 63 pools.  A 24-inch slide gate regulates reservoir releases to 

the fish ladder, and the fishway operates over a head range of approximately 61 to 66 feet. 

Water Conveyance to Powerhouse 

A water conveyance system connects the dam to the powerhouse and has a total length of 2.56 

miles.  The conveyance system from upstream to downstream consists of a steel pipeline, a 

headgate, a flume, a forebay, a tunnel, and two penstocks connecting to the powerhouse. 

From the intake structure at the dam, the water flows through a 638–foot-long, 14-foot-

diameter steel pipeline, supported on steel frames where it spans the Klamath River.  The 
downstream end of the pipeline is equipped with a 14- by 14-foot automated fixed-wheel gate 

within a concrete headgate structure completed in 2002, which discharges into an open 

concrete-lined flume (the power canal). 

The power canal is nearly 2.2 miles long and located along a bench cut in the slope of the river 

canyon.  Depending on the terrain, the power canal either has walls on the down-slope side 

only or on both the down-slope and up-slope sides.  The power canal is a concrete flume 
approximately 17 feet wide and 12 feet high, with shotcrete applied to the canyon walls where 

exposed.  It has overflow structures at the upstream end (consisting of a siphon pipe) and at 

the downstream forebay (consisting of a gated overflow weir). 

The forebay is a somewhat enlarged area at the end of the power canal that connects to the 

tunnel, the next downstream component in the water conveyance system.  The forebay has an 
overflow or spillway equipped with two float-operated automatic spill gates, which release water 

from the power canal during a hydraulic surge following any load rejection at the powerhouse.  

The released water discharges through a short, concrete-lined chute and returns to the bypass 

reach of the Klamath River (between the dam and powerhouse) via a large eroded channel (or 

scour hole) in the hillside.  A forebay sluiceway pipe has been abandoned in place. 

A 60-foot-wide and 17.9-foot-high trash rack with 2-inch bar spacing draws water for power 
generation from the forebay into a 15.5-foot-diameter, concrete-lined, horseshoe-shaped 

tunnel, which is 1,644 feet long.  The last 57-foot length of the tunnel before the downstream 

portal is steel-lined with the liner bifurcating into two 10.5-foot-diameter steel penstocks.  A 

concrete anchor block encases the bifurcation and includes a 78-foot-high, 30-foot-diameter 

steel surge tank. 

Descending to the powerhouse, the penstocks reduce in two steps to 9 feet in diameter.  Ring 

girders seated on concrete footings support each 956-foot-long penstock.  The downstream end 

of each penstock includes a 108-inch-diameter butterfly valve. 

Powerhouse 

A conventional outdoor-type reinforced concrete peaking powerhouse is located on the right 

bank of the river and approximately 4.6 river miles downstream of the dam, at RM 226.0, and 
is the largest power generating Facility in the Project.  The two turbines are vertical-shaft, 

Francis-type units with a total rated discharge capacity of 2,850 cfs.  The turbines are rated at 

75,700 horsepower (hp) for Unit No. 1 (replaced in 1994) and 63,900 hp for Unit No. 2, with a 

net head of 440 feet.  The system provides no bypass capacity.  Four draft tube bulkhead gates 
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and slots, with two hoists, are provided downstream of the units.  A single 150-ton gantry 
crane is currently located at the J.C. Boyle powerhouse, but can also be used at the Iron Gate 

powerhouse. 

The generators are rated at 53 megavolt-amperes (MVA) for Unit No. 1, with a 0.95 power factor 

(50 megawatts (MW)), and 50 MVA for Unit No. 2, with a 0.95 power factor (48 MW).  The power 

from the powerhouse is transmitted a very short distance to the adjoining J.C. Boyle 

substation.  Two three-phase transformers step up the generator voltage for transmission 
interconnection.  Line No. 58 (to Lone Pine) and Line No. 59 (to Klamath Falls) extend from the 

J.C. Boyle substation to a line tie.  There is also a third line that pre-dates the substation.  The 

0.24-mile 69-kV transmission line (PacifiCorp Line No. 98) connects the J.C. Boyle powerhouse 

to a tap point on PacifiCorp’s Line No. 18, but this line appears to have been removed. 

Recreation Facilities 

Recreation facilities include Topsy Campground and boat launch (managed by the Bureau of 

Land Management (“BLM”)), Pioneer Park east and west units and boat launches (managed by 

PacifiCorp), Spring Island whitewater boating launch (managed by BLM), and numerous 

smaller dispersed shoreline recreation sites, including two picnic areas, 13 campsites, and 11 

shoreline access points.   

1.4.2 Copco No. 1. 

The Copco No. 1 Facility consists of a reservoir, concrete dam, gated spillway, diversion tunnel, 

intake structure, and powerhouse located on the Klamath River between approximately RM 

209.0 and RM 202.2 in Siskiyou County, California.  Refer to Figure 2.2-1 to Appendix C 

(Figures – Other) of the Definite Plan for plan views of these features. 

Siskiyou Power and Light Company (previously California-Oregon Power Company) constructed 
Copco No. 1 Dam between 1911 and 1922 at RM 202.2, currently downstream of J.C. Boyle 

Dam and upstream of Copco No. 2 Dam.  The primary purpose of the Copco No. 1 Facility is to 

generate hydroelectric power.  Structures at the site include an occupied residence with a small 

garage, vacant house, and a maintenance building. 

Reservoir 

Copco No. 1 Dam impounds a reservoir (Copco Lake) of approximately 972 acres and provides 
approximately 33,724 acre-feet of total storage capacity at RWS elevation 2611.0.  The 

maximum and minimum reservoir operating levels are between RWS elevations 2611.0 and 

2604.5, a vertical operating range of 6.5 feet, although the reservoir is normally maintained at 

RWS elevation 2609.5, or 1.5 feet below the top of the spillway gates. 

Dam, Spillway, and Diversion Tunnel 

The dam is composed of a concrete gravity arch which also functions as a spillway, diversion 

culverts and intakes to the powerhouse. 

The dam is a concrete gravity arch structure approximately 133 feet tall from the pre-dam river 

bed elevation to the top of the spillway deck, with a 492-foot radius at the upstream face.  The 

crest length between the rock abutments is approximately 410 feet at elevation 2616.5.  The 

upstream face of the dam is vertical at the top, then battered at 1 horizontal to 15 vertical.  The 
downstream face is stepped, with risers generally about 6 feet in height. 
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A 224-foot-long, ogee-type overflow spillway is located on the crest of the dam and is divided 
into 13 bays controlled by 14- by 14-foot radial (Tainter) gates, with a spillway crest at 

elevation 2597.0.  Three traveling gate hoists are provided for operating the spillway gates, and 

stoplog slots are provided upstream of each opening. 

As originally designed, the spillway crest was approximately 115 feet above the original river 

bed.  After construction began, the river gravel was found to be over 100 feet deep at the dam 

site, and was excavated and then backfilled with concrete, making the total structural height of 
the dam 230 feet, measured from the lowest depth of excavation to the spillway crest, or 250 

feet to the top of the spillway deck.  The estimated spillway discharge capacity at RWS elevation 

2611.0 with all 13 gates fully open is 35,000 cfs. 

A 16- by 18-foot diversion tunnel was excavated through the left abutment for streamflow 

diversion during construction, but was later sealed by the construction of a concrete plug 
approximately 200 feet upstream from the downstream tunnel portal.  A gated concrete intake 

structure, which regulated flows during construction, is located at the upstream end of the 

tunnel and has three 72-inch-diameter flap (or clack) valves, three 72-inch-diameter butterfly 

regulating valves, and three 12-inch-diameter filling lines with valves.  All valves were manually 

operated using gate stems and wire ropes from hoists located on a concrete deck upstream of 

the left abutment of the dam.  The current condition of the valves and upstream tunnel is 
unknown, as they are submerged by reservoir sediment.  The existing hoists, stems and wire 

ropes were abandoned in place and are not currently operational. 

Water Conveyance to Powerhouse 

The intakes for the three penstocks, two 10–foot-diameter and one 14-foot-diameter, are 

located at the right abutment at approximately invert elevation 2,578.5.  Each penstock 
includes two cast-iron slide gates with electric motor hoists located in two concrete gatehouses.  

The two 10-foot-diameter (reducing to 8-foot-diameter) steel penstocks closest to the river feed 

Unit No. 1 in the powerhouse, and the 14-foot-diameter (splitting and reducing to two 8-foot-

diameter) steel penstock feeds Unit No. 2.  Trash racks with bar spacing of 3 inches proceed 

each intake. 

A third generating unit at the powerhouse was planned but never built.  Some conveyance 
facilities (two slide gates and a short penstock section) were built to the right of the existing 

penstocks for this possible future expansion. 

Powerhouse 

The Copco No. 1 Powerhouse is a reinforced-concrete substructure with a concrete and steel 

superstructure located at the base of Copco No. 1 Dam, on the right bank of the river.  It 
operates as peaking powerhouse.  The two turbines are horizontal-shaft, double-runner 

Francis-type units with a total rated discharge capacity of 3,650 cfs.  The turbines have a rated 

output of 21,759 hp and 18,600 hp for Unit No. 1 and Unit No. 2, respectively, with a net head 

of 125 feet.  The system provides no bypass capacity. 

The generators are each rated at 12,500 kilovolt-amperes (kVA) with a 0.8 power factor (10 

MW).  Unit No. 1 has three indoor, single-phase 5,000-kVA, 2,300/72,000-volt (V) 
transformers, and Unit No. 2 has three indoor, single-phase 4,165-kVA, 2,300/72,000-V 

transformers, to step up the generator voltage for transmission interconnection. 

The Copco No. 1 Powerhouse has four associated 69-kV transmission lines.  PacifiCorp Line 

Nos.  26-1 and 26-2 are each approximately 0.07 miles long and connect the Copco No. 1 

Powerhouse to the Copco No. 1 switchyard, located on the right abutment upslope of the 
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powerhouse.  PacifiCorp Line No. 15 is approximately 1.23 miles long and connects the Copco 
No. 1 switchyard to the Copco No. 2 Powerhouse, and Line No. 3 is approximately 1.66 miles 

long and connects the Copco No. 1 switchyard to the Fall Creek powerhouse. 

Recreation Facilities 

Recreation facilities include Mallard Cove and Copco Cove, each with boat launches (both 

managed by PacifiCorp), and smaller dispersed shoreline recreation sites. 

1.4.3 Copco No. 2. 

The Copco No. 2 Facility consists of a small reservoir, concrete diversion dam, embankment 

section, gated spillway, water conveyance system, and powerhouse located on the Klamath 

River between approximately RM 202.2 and RM 200.3 in Siskiyou County, California.  Refer to 

Figure 2.2-1 of Appendix C (Figures – Other) to the Definite Plan for plan views of these 

features. 

California-Oregon Power Company completed the dam in 1925 approximately 0.4 miles 

downstream of Copco No. 1 Dam at RM 201.8, while the powerhouse is located at RM 200.3, 

just upstream of Iron Gate Reservoir.  The purpose of the Copco No. 2 Facility is to generate 

hydroelectric power. 

Structures near the powerhouse include a control center building, maintenance building, and 

an oil and gas storage building.  The nearby PacifiCorp-owned Copco Village includes a former 
cookhouse/bunkhouse, modern bunkhouse, garage/storage building, bungalow with a garage, 

three occupied modular houses, four older ranch-style houses, and a school house/community 

center, all of which are within FERC project boundary. 

Reservoir 

The reservoir created by Copco No. 2 Dam is approximately 0.3 miles long (unnamed), and has 
a total storage capacity of approximately 70 acre-feet at the normal operating RWS elevation 

2486.5. 

Dam and Spillway 

The dam is composed of a concrete gravity section which also functions as a spillway, an 

earthen embankment section, a small penetration for bypass flows and a water conveyance 

intake for the powerhouse. 

The dam is a concrete gravity structure with a gated side intake to a water conveyance tunnel 

at the left abutment, a central 145-foot-long spillway section with five 26- by 11-foot radial 

(Tainter) gates, and a 100-foot-long earthen embankment with gunite cutoff wall on the right 

abutment.  The dam is 32 feet high, with an overall crest length of 305 feet and a crest width of 

9 feet at elevation 2496.5. 

A manually-operated slide gate controls a small sluiceway adjacent to the intake, but is not 

currently believed to be operational.  A small corrugated metal half-pipe provides 

approximately 5 cfs of flow to the bypass reach below the dam.  The concrete gravity spillway 

crest is at elevation 2476.5, with a downstream apron at elevation 2459.5, between two 

concrete retaining walls.  The estimated spillway discharge capacity at RWS elevation 2486.5 is 

13,500 cfs with the five spillway gates fully open. 
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The remnant of a cofferdam is located upstream of the dam below the normal waterline.  An old 
rock-filled timber crib is located high above the left abutment of the dam. 

Water Conveyance to Powerhouse 

Water conveyance to the powerhouse is via the intake at the dam to a first tunnel, then 

through a wood-stave penstock, a second tunnel, and into a pair of steel penstocks to the 

powerhouse. 

The intake structure incorporates a large trash rack and a 20- by 20-foot roller-mounted 
(caterpillar) gate at invert elevation 2459.5.  The trash rack is 36.5 by 48 feet with 4-inch bar 

spacing. 

The water conveyance system for the powerhouse includes 2,500 feet of concrete-lined tunnel 

(including an adit and an air vent shaft), 1,330 feet of wood-stave pipeline, an additional 1,110 

feet of concrete-lined tunnel, an underground surge tank (including an air vent and overflow 
spillway), and two steel penstocks.  The diameter of the tunnel and wood stave pipeline 

sections is 16 feet.  The two penstocks, one 405 feet long and one 410 feet long, range from 16 

feet in diameter at the upstream ends to 8 feet in diameter at the turbine spiral casings.  A 

138-inch butterfly valve is provided near the downstream end of each penstock. 

Powerhouse 

The Copco No. 2 Powerhouse is a reinforced-concrete structure located 1.6 miles downstream 
of Copco No. 2 Dam on the left bank of the river.  It operates as peaking powerhouse.  The two 

turbines are vertical-shaft, Francis-type units with a total rated discharge capacity of 2,786 cfs.  

Each turbine has a rated output of 26,285 hp and 20,000 for Units No. 1 and No. 2, 

respectively, with a net head of 145 feet and 140 feet for Units No. 1 and No. 2, respectively.  

No bypass capacity is provided. 

The synchronous generators are each rated at 15,000 kVA with a 0.9 power factor (13.5 MW).  

There are three outdoor, single-phase 10/20-MVA, 6,600/72,000-V transformers for each 

generator to step up the voltage.  There are also three outdoor, single-phase 10/20-MVA, 

73,800/230,000-V step-up transformers for interconnection to the transmission system. 

A 69-kV transmission line (also Line No. 15) is approximately 0.20 miles long and connects the 

Copco No. 2 Powerhouse to the Copco No. 2 switchyard.  A distribution line approximately 0.21 
miles long connects to Copco No. 2 Dam.  Line No. 62 runs along the north side of Iron Gate 

reservoir for approximately 6.32 miles, from the Iron Gate powerhouse to the Copco No. 2 

switchyard.  Drawings provided by PacifiCorp also note Lines 1, 2, 4, 14, 18, 19, and 67 

connecting to the Copco No. 2 switchyard. 

Recreation Facilities 

Two water access points exist directly upstream of the Copco No. 2 dam, but they are not 

publicly accessible. 

1.4.4 Iron Gate. 

The Iron Gate Facility consists of a reservoir, embankment dam, side-channel spillway, 

diversion tunnel, intake structures, and powerhouse located on the Klamath River between RM 

200.3 and RM 193.1, about 17 miles northeast of Yreka, California, in Siskiyou County.  Refer 
to Figure 2.4-1 of Appendix C (Figures – Other) to the Definite Plan for plan views of these 

features. 
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California-Oregon Power Company completed the facility in 1962 at RM 193.1.  It is the 
farthest downstream hydroelectric facility of the Project.  The primary purpose of the Iron Gate 

Facility is to generate hydroelectric power.  Structures at the site include a communications 

building, a restroom building, a maintenance shop, two occupied residences, and a fish 

spawning building. 

Reservoir 

Iron Gate Dam impounds a reservoir of 942 acres (Iron Gate Reservoir) and provides 
approximately 50,941 acre-feet of total storage capacity at RWS elevation 2331.3.  The 

maximum and minimum operating levels are between RWS elevations 2331.3 and 2327.3, a 

vertical operating range of 4 feet. 

Dam, Spillway, and Diversion Tunnel 

The dam is composed of a side channel spillway, earthen embankment section, diversion 
tunnel, intake to Iron Gate hatchery water supply, and intake to the powerhouse (from right 

abutment to left abutment, looking downstream).  A fish ladder and trapping and holding 

facilities are located at the downstream base of the dam. 

The dam is a zoned earthfill embankment with a current height of 189 feet from the rock 

foundation (elevation 2157.5) to the dam crest at elevation 2346.3.  The dam crest is 20 feet 

wide and approximately 740 feet long.  The embankment includes a central impervious clay 
core, with filter zones and a downstream drain, and is flanked by compacted pervious shells.  

The upstream face has a 2H:1V slope above elevation 2331.3, a 2½H:1V slope between 

elevations 2331.3 and 2303.3, and a 3H:1V slope below elevation 2303.3, with a 29-foot-wide 

bench at elevation 2278.3.  The upstream face includes a 10-foot-thick riprap layer for slope 

protection. 

The downstream face has a 1.75H:1V slope above and a 2H:1V slope below elevation 2326.3, 

with a 10-foot-wide bench at elevation 2278.3.  The downstream face includes a 5-foot-thick 

riprap layer for slope protection.  The dam is founded on a sound basalt rock foundation, with 

a grout curtain beneath the impervious core. 

PacifiCorp completed modifications in 2003 to raise the dam crest five feet from elevation 

2341.3 to elevation 2346.3 by over-steepening the upstream and downstream slopes and 
decreasing the crest width from 30 feet to 20 feet.  A sheet pile wall was also driven upstream 

of the dam centerline to extend five feet above the dam crest to provide freeboard in addition to 

the 5-foot crest raise.  The top of the sheet pile wall is at elevation 2351.3.  Additional riprap 

materials were placed on the upstream face of the dam to protect those areas inundated by the 

higher reservoir elevations during large flood events. 

The spillway is excavated in rock on the right abutment, and consists of an ungated side-

channel spillway crest with a concrete-lined chute.  The spillway crest is at elevation 2331.5, or 

15 feet below the raised dam crest.  The spillway crest is 727 feet long and consists of a 

concrete ogee crest and slab placed over the excavated rock ridge.  Concrete partly lines the 

upper part of the channel.  The downstream end of the spillway crest includes a 10- by 8-foot 

hinged trash/sluice gate for sluicing sediments and debris. 

A flip-bucket terminal structure is located at the downstream end of the spillway chute.  The 

spillway has an estimated discharge capacity of 22,350 cfs at RWS elevation 2336.3.  The 

modifications completed in 2003 included shotcrete protection at the top of the spillway crest 

and chute. 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Appendix 1 
Project Agreement Project and 

Project Site Description 

 

A1-16 
3313885.7 041851  CTR 

The diversion tunnel used during construction of the dam was driven through bedrock in the 
right abutment and terminates in a reinforced concrete outlet structure near the downstream 

toe of the dam.  The diversion tunnel intake is a reinforced concrete structure equipped with 

four 10- by 33-foot trash racks and is located approximately 520 feet upstream from the dam 

axis near the upstream toe.  A two-piece concrete slide gate located in a gate shaft 

approximately 119 feet upstream of the dam axis controls flow in the tunnel.  A reinforced 

concrete tower accessible by footbridge from the dam crest houses the slide gate hoist and 
controls.  Operation of the upper sluice gate is limited to an opening of 23.5 inches at RWS 

elevation 2331.3, with a corresponding discharge capacity of 1,750 cfs; under emergency 

conditions, a full gate opening of 57 inches would produce a release of 2,700 cfs.  The lower 

diversion gate is currently welded in place.  Recent modifications added a 9-foot-diameter 

hinged blind flange and concrete ring approximately 20 feet downstream of the concrete slide 
gate (designed for full reservoir head) to permit underwater inspection of the gate. 

Water Conveyance to Powerhouse 

Water conveyance to the powerhouse consists of an intake structure and penstock. 

The intake structure for the powerhouse is a 45-foot-high, free-standing, reinforced-concrete 

tower, located in the reservoir immediately upstream of the left abutment and accessible by 

footbridge from the abutment.  It houses a 12- by 17-foot wheel-mounted slide gate, which 
controls the flow into a 12-foot-diameter, welded-steel penstock.  The penstock is concrete-

encased where it penetrates the dam approximately 35 feet below the normal maximum 

reservoir level.  Concrete supports down the dam abutment support the penstock.  There is a 

17.5- by 45-foot trash rack at the penstock intake with 4-inch bar spacing. 

Powerhouse 

The Iron Gate Powerhouse is an outdoor-type facility located at the downstream toe of the dam 

on the left bank and consists of a single vertical-shaft, Francis-type turbine with a rated 

discharge capacity of 1,735 cfs.  The turbine has a rated output of 25,000 hp with a net head 

of 154 feet.  In the event of a turbine shutdown, a synchronized Howell-Bunger bypass valve 

located immediately upstream of the turbine diverts water around the turbine to maintain 

flows downstream of the dam.  The synchronous generator is rated at 18,975 kVA with a 0.95 
power factor (18 MW). 

There is a single outdoor, three-phase 19-MVA, 6,600/69,000-V step-up transformer at the 

powerhouse for interconnection to the transmission system.  A 69-kV transmission line is 

approximately 0.21 miles long and connects the Iron Gate switchyard to Tower P 2/007.  A 

second 69-kV transmission line is approximately 0.33 miles long and connects the Iron Gate 
switchyard to the Iron Gate Hatchery tie-in.  Two distribution lines totaling 0.21 miles provide 

local distribution around the dam and powerhouse area. 

Fish Trapping and Holding Facilities 

There are fish trapping and holding facilities located on “random fill” at the downstream toe of 

the dam.  The top of the random fill area is at elevation 2192.3.  The fish facilities at the dam 

include six fish holding tanks, a spawning building, a fish ladder, and an aerator for the 
hatchery water supply.  High-level (elevation 2313.3) and low-level (elevation 2253.3) intakes 

for the fish facility cold water supply are incorporated in the dam on the left abutment. 
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Iron Gate Fish Hatchery 

The Iron Gate fish hatchery was constructed in 1966 and is located on the left bank, 

downstream of Iron Gate Dam, adjacent to the Bogus Creek tributary.  The hatchery complex 

includes an office, warehouse, hatchery/incubator building, four fish rearing ponds, a fish 

ladder with trap, visitor information center, and four employee residences.  Up to 50 cfs of 

water is diverted from the Iron Gate reservoir to supply the 32 raceways and fish ladder.  The 

hatchery provides the capacity to capture, hold, and spawn returning adult Chinook salmon, 
steelhead trout, and Coho salmon and to hatch and rear fish until their release.  CDFW 

operates the hatchery, with a large portion of the operations and maintenance costs currently 

funded by PacifiCorp. 

Recreation Facilities 

Recreation facilities include Fall Creek day-use area and boat launch, Jenny Creek 
campground, Wanaka Springs day-use area and campground, Camp Creek campground and 

boat launch, Juniper Point campground, Mirror Cove campground, Overlook Point day-use 

area, and Long Gulch campground and boat launch (each managed by PacifiCorp), and smaller 

dispersed shoreline recreation sites.  Among the referenced facilities, there exist a visitors’ 

center at Iron Gate hatchery, two interpretive displays, five boat launches, one fishing platform, 

two picnics areas, six campgrounds (with sixty-six campsites), five dispersed camping areas 
(with 20 campsites), and four other water access points. 

1.5. RELATED PROJECTS 

The text below summarizes likely related projects that should be considered by the Project 

Company in development of their Proposal. 

1.5.1 KRRC Related Projects. 

KRRC activities associated with Project implementation that are not within the Project 

Company scope of work include the following: 

1. Hatchery Design: Site investigations and final detailed design, including 

development of final drawings and specifications for improvements at Fall Creek and 

Iron Gate hatcheries.  Additional details concerning these activities can be found in 

Section 7.8 of the Definite Plan. 

2. Waterline Design: Site investigations and final detailed design, including 

development of final drawings and specifications for relocation of the City of Yreka’s 

waterline across Iron Gate Reservoir and improvements at the City of Yreka’s intake.  

Additional details concerning these activities can be found in Section 7.5 of the 

Definite Plan. 

3. Implementation of aquatic resource measure and reporting: Additional details 

concerning these activities can be found in Section 7.2 and Appendix I of the 

Definite Plan. 

4. Implementation of terrestrial resource measure and reporting: Additional details 

concerning these activities can be found in Section 7.3 and Appendix J of the 

Definite Plan. 

5. Completion of water quality monitoring and reporting: Additional details concerning 

these activities can be found in the Oregon Department of Environmental Quality 

(ODEQ) final Clean Water Act section 401 water quality certification (issued 
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September, 2018) for the removal of the J.C. Boyle Dam located in Klamath County, 

OR, and the California State Water Resource Control Board’s (SWRCB) draft Clean 

Water Act section 401 water quality certification (issued June 7, 2018) for the 

removal of Copco No. 1, No. 2 and Iron Gate Dams located in Siskiyou County, CA. 

6. Cultural resource support: Additional details concerning these activities can be 

found in Appendix L of the Definite Plan. 

The Project Company will need to coordinate with contractors selected for the related work, and 
accommodate activities associated with all KRRC related work.  At the KRRC’s discretion, the 

Project Company may be asked to be involved in contractor selection. 

1.5.2 PacifiCorp Related Projects. 

Prior to license transfer, PacifiCorp will retain ownership of all their current property and 

existing Facilities, and will continue to operate and maintain the Facilities according to their 

current operating license with FERC and any Governmental Approvals issued by federal and 
state regulatory agencies.  The Project Company shall consider ongoing PacifiCorp operations 

and maintenance, as well as any PacifiCorp access related requirements (see Section 1.6 

(PacifiCorp Property Access)) for outside contractors in development of their Proposals, 

particularly with respect to Project Company field investigations and Preliminary Services 

design site visits. 

Post-license transfer, property and Facilities ownership will transfer to the KRRC.  Through an 

existing operations and maintenance agreement (see Reference Document 12 (PacifiCorp 

Operations and Maintenance Agreement)), PacifiCorp will continue to operate and maintain the 

Facilities according to the current operating license with FERC and any permits issued by 

federal and state regulatory agencies.  PacifiCorp’s operations and maintenance continue up to 

the start of drawdown.  The Project Company shall consider ongoing PacifiCorp operations and 
maintenance, in development of their Proposals, particularly with respect to Project Company 

work or activities on or within the existing Facilities. 

The Project Company will need to coordinate with PacifiCorp staff and contractors selected for 

the related work, and accommodate activities associated with all PacifiCorp related work. 

1.6. PACIFICORP PROPERTY ACCESS 

Primary access to the Iron Gate and Copco Facilities is from Interstate 5 to Copco Road, and 

primary access to the J.C. Boyle Facility is from US 97 to Oregon State Route 66. 

1.6.1 J.C. Boyle Site Access. 

Oregon Route 66 (OR66, Green Springs Highway) and Topsy Grade Road provide site access via 

a network of unpaved project access roads.  A small timber bridge crosses the Klamath River 

downstream of the dam. 

1.6.2 Copco No. 1 Site Access. 

Copco Road from Interstate 5 provides site access, and access continues via a steep and 

narrow access road to the dam right abutment and powerhouse.  Copco Road provides access 

to the north side of the reservoir.  Ager-Beswick Road provides access to the south side of the 

reservoir, and is an extension of the Topsy Grade Road in Oregon. 

1.6.3 Copco No. 2 Site Access. 
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Copco Road from Interstate 5 provides site access.  Access to the dam is provided via a steep 
and narrow access road (the same access road as for Copco No. 1).  Access to the powerhouse 

is provided via the Daggett Road crossing of the Klamath River on a single-lane bridge. 

1.6.4 Iron Gate Site Access. 

Site access is provided from Interstate 5 via Copco Road and then by Lakeview Road to the dam 

crest and reservoir area, or by a project access road to the powerhouse.  The single-lane 

Lakeview Road Bridge crosses the Klamath River downstream of the dam. 

1.7. ADJACENT AND RELATED LANDS ACCESS 

[Site access to Adjacent and Related Lands to be provided here.] 

1.8. KRRC OBJECTIVES: 

The KRRC’s goal for delivery of the Project is completion of the Project Preliminary Services and 

Project Implementation Work on-time and within budget, subject to the objectives below. 

 Safety – Implement an effective safety program incorporating industry best 

practices. 

 Public – Provide a safe and effective project that minimizes nuisance impacts to 
the public. 

 Quality – Provide the highest quality design and construction submittals, and 
complete the Project in a manner that is consistent with the KHSA, and meets 

all tribal, federal, state and other agency expectations. 

 Cost – Obtain the most cost effective design and construction approach to 
accomplish the defined Project for a Guaranteed Maximum Price and while 

meeting the other stipulated cost constraints, including constraints embodied in 

the KHSA. 

 Schedule – Achieve the scheduled completion dates for design, construction, and 
post-construction monitoring of the Project, including planning to accommodate 

foreseen and unforeseen change. 

 Local and Tribal Participation – Obtain the highest level of local and tribal 
involvement in the performance of the Project Work as is practicable and 

feasible, including direct hires of local workers by the Project Company, as well 

as subcontracting with local firms and tribes.   

 Women, Minority, Disabled Veteran, Lesbian, Gay, Bisexual, and Transgender 
Participation – Obtain the highest level of women, minority, disabled veteran, 

lesbian, gay, bisexual, and transgender involvement in the performance of the 

Project Work as is practicable and feasible.   

 Accountability – Obtain in the Project Company a single point of accountability 
for performance of all services under the Project Agreement. 

 Aesthetics – Achieve full native habitat restoration that blends seamlessly with 
the adjacent habitat communities. 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Appendix 1 
Project Agreement Project and 

Project Site Description 

 

A1-20 
3313885.7 041851  CTR 

 Sustainability – Meet all other design and habitat goals in the short and long-
term while requiring minimal long-term maintenance and monitoring outside of 
regulatory requirements. 

 Collaboration – Provide for coordinated design development, with the Project 
Company eliciting the KRRC input in a manner that preserves Project 

Company’s sole responsibility for the achievement of Project performance 

objectives while meeting the other KRRC objectives listed above. 
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ATTACHMENT 1A 
 

DESCRIPTION OF PACIFICORP PROPERTY 

 

[Metes and bounds description of PacifiCorp Property to be provided here.]
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ATTACHMENT 1B 
 

DESCRIPTION OF ADJACENT AND RELATED LANDS 

 

[Metes and bounds description of Adjacent and Related Lands to be provided here.]
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APPENDIX 2 

 

PRELIMINARY SERVICES 

2.1. GENERAL REQUIREMENTS 

2.1.1 Scope of Base Preliminary Services. 

The Base Preliminary Services shall consist of the following nine Preliminary Services Tasks: 

 Task #1: Project Management 

 Task #2: Project Site and Project Conditions Verification 

 Task #3: Permitting Support and Compliance Program 

 Task #4: Initial Cost Model and Schedule 

 Task #5: Design Criteria Report 

 Task #6: 30% Design Completion Documents 

 Task #7: 60% Design Completion Documents 

 Task #8: GMP Project Submittal and Supporting Cost Estimates 

 Task #9: 90% Design Completion Documents 

Unless specifically excluded from this Project Agreement, the Project Company shall provide to 

the KRRC all architectural, engineering, geotechnical, landscape, Project management, cost 

estimating and other professional services necessary to perform the Base Preliminary Services 

required by this Project Agreement. 

2.1.2 Deliverable Material. 

Required Deliverable Material for each Preliminary Services Task is identified in this Appendix.  

All Deliverable Material identified in this Appendix shall be reviewed with representatives of the 

KRRC.  The Project Company shall promptly correct deficiencies in Deliverable Material and 

shall promptly make modifications to conform to Project requirements and modifications to 

achieve acceptability of the Deliverable Material to the KRRC.  Draft deliverables shall be 
provided to the KRRC in Microsoft® WORD or EXCEL format.  Unless specified otherwise, the 

Project Company shall provide electronic copies of all final deliverables in .pdf format.  For 

draft and final design drawing, design report and specification deliverables, the Project 

Company shall provide six (6) hard copies to the KRRC or their designated representative.  

Drawing hardcopies shall be ½-size printed single sided on 11 x 17 paper and spiral bound. 

2.1.3 Plans and Reports. 

The Preliminary Services Tasks provide for the preparation of all plans, reports and other 

deliverables listed in Attachment 2C, Preliminary Services Project Company Submittals. 
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2.2. PRELIMINARY SERVICES TASK #1 – PROJECT MANAGEMENT 

2.2.1 Project Management. 

The Project Company shall provide Project management of the Project Company team in terms 
of staffing, budget, schedule, scope, as well as communication and coordination with the 

KRRC.  The Project Company management team will be co-located during the duration of 

Preliminary Services in Kiewit’s Fairfield office. 

This Preliminary Services Task includes managing the scope of work, schedule and budget, 

coordination with the KRRC and development of the plans and reports listed below: 

 Mobilization and Site Access Plan, which shall include:  

 Site Trailers and Utilities Plan 

 Security Plan 

 Photographic Documentation Plan 

 Related Projects Coordination Protocol 

 Maintenance of Facilities Operations Plan 

 Emergency Operations and Response Plan 

 Health and Safety Plan 

 Project Execution Plan, which shall include: 

 Project Team Structure and Staffing Plan 

 Communications Plan 

 Scope Management Plan 

 Change Management/Integration Management Plan, which shall include 
a Trend Management Log and Project Decision Log 

 Schedule Management Plan  

 Budget Management Plan 

 Risk Management Plan, which shall include risk register 

 Procurement Management Plan 

 Project Implementation Quality Management Plan, which shall meet the 
requirements set forth in Appendix 6 (Project Implementation Work 

Quality Control Requirements) (including QA/QC requirements 

 Document Control Plan 

 Preliminary Services Schedule and Initial Project Implementation Schedule 

 FERC-Required Plans and Submittals 

 Monthly Progress Reports 
 

Requirements associated with the various plans and submittals listed above are included in 

Sections 2.2.8 (Mobilization and Site Access Plan) through 2.2.12 (FERC and DSOD-Required 

Plans and Submittals) below.   

The Project Company will prepare invoices, progress reports, and design progression and 

design decision log updates on a monthly basis.  Other activities include keeping the KRRC 

informed and soliciting input from the KRRC when making key decisions, coordination with 
Subcontractors, scheduling of staff, and coordinating the QA effort.   

The Project Company shall also conduct weekly Project management meetings with the Project 

Company Project managers and KRRC Project managers.  An agenda will be distributed to the 

KRRC prior to the meetings and the Project Company will distribute meeting notes and action 

items within three days after each meeting.  Each meeting agenda shall include: 

(a) Ongoing activities 
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(b) Upcoming activities 

(c) Scope, schedule and budget 

(d) Project risks 

(e) Issues 

(f) Decisions and actions 

(g) Change management 

(h) Health and safety 

A minimum of nine Technical Workshops shall be incorporated into Base Preliminary Services 

to address specific subjects and facilitate collaboration and development of ideas and decisions 
to be carried forward during design development.  Each workshop will last two to four hours in 

length and will be facilitated by the Project Company and KRRC Project managers.  An agenda 

(including desired outcomes) as well as technical background documents will be distributed to 

workshop attendees prior to the meetings.  The Project Company will document the outcome of 

each workshop and distribute meeting notes and action items within three days after each 
workshop.  At a minimum, Technical Workshops will be conducted on the following subjects: 

(a) Project Kickoff and Partnering  

(b) Risk Identification, Evaluation and Management 

(c) Design Submittals and Challenges 

(d) Schedule and Project Implementation Work Sequencing 

(e) Permitting and Compliance 

(f) Subcontractor Procurement 

Deliverables: 

All final plan or other submittals shall be submitted within 2 weeks of receipt of KRRC 

comments, unless otherwise noted below. 

 Draft and final Mobilization and Site Access Plan; draft shall be submitted within 
60 calendar days of Contract Date 

 Draft and final Health and Safety Plan; draft shall be submitted within 30 calendar 
days of Contract Date 

 Draft and final Project Execution Plan; draft shall be submitted within 30 calendar 
days of Contract Date 

 Draft and final Preliminary Services Schedule; draft shall be submitted within 30 
calendar days of Contract Date 

 Monthly Updates to Preliminary Services Schedule: shall be submitted in each 
Monthly Progress Report 

 Draft and final FERC Plans/Submittals; drafts shall be submitted based on final 
Preliminary Services Schedule 

 Meeting Agendas and Notes 

 Technical Workshop Agendas and Notes 
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2.2.2 Document Submittal Procedures. 

Within 10 days following the Contract Date, the Project Company shall submit to the KRRC a 

set of document submittal procedures (“Document Submittal Procedures”).  The Document 
Submittal Procedures shall identify the key document submittal packages to be prepared by 

the Project Company, the expected submittal dates to the KRRC, as well as the expected review 

durations for the KRRC.  Proposed KRRC review durations should vary based on the type and 

size of submittal, and review durations should be organized by category. The Project Company 

should expect a two week review for draft submittals, except for Preliminary Services Tasks #7 

and #8, which will require three weeks.  A one week review duration shall be assumed for all 
final submittals to back-check.  The parties acknowledge and agree that if submittals are not 

provided on the agreed upon submittal dates, it could extend the KRRC’s review completion 

date a corresponding number of days.  The Document Submittal Procedures shall also identify 

the frequency of the Project Company’s design progress meetings during various phases of the 

design.  The Document Submittal Procedures shall require the Project Company to submit a 
minimum of one electronic and one original hardcopy, with up to six paper copies of each 

document submittal and CD copies as requested by the KRRC.  The Document Submittal 

Procedures shall also require the Project Company to distribute the document submittals as 

directed by the KRRC.   

Unless otherwise noted herein for specific tasks/submittals, the Project Company shall 

anticipate a review duration of two weeks for any submittals/applications to agencies or other 
stakeholders. 

The Project Company may propose to create a project web site, accessible to the KRRC and 

KRRC-designated representatives, for posting all document submittals and other reference 

information.  This web site shall be integrated with the Records Management System described 

in Section 2.2.5 (Records Management System).  Implementation of the project website shall be 
subject to the KRRC’s approval.  The KRRC may reduce the requirements for hard copies and 

electronic and CD copies of submittals in consideration of access to information on the web 

site. 

Deliverables: 

 Draft and final Document Submittal Procedures 

2.2.3 Monthly Progress Report Requirements. 

The Project Company shall submit Monthly Project Reports during the Preliminary Services 
Period which meet the requirements set forth in Section 4.9 (Monthly Progress Reports) of this 

Project Agreement. 

Deliverables: 

 Monthly Progress Reports 

2.2.4 Kickoff Meeting and Partnering. 

Within two weeks after each Preliminary Services Task Notice to Proceed, key staff members of 

the KRRC and Project Company will participate in a Project kickoff/partnering workshop.  The 
goal of the workshops is to deepen working relationships, develop common goals and objectives 

for the Project, and achieve a cooperative partnership environment among Project participants.  

The workshop attendees, agendas, facilitation, and venue will be coordinated by the KRRC and 

Project Company’s Project managers immediately following the Preliminary Services Task 

Notice to Proceed.  The Project Company will develop a Draft and Final Partnering Charter for 
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review and execution by the KRRC.  The Project Company will distribute (within one week after 

workshop) and track action items that come out of the partnering workshops. 

Deliverables: 

 Kickoff Agenda and Meeting Notes 

 Draft and Final Partnering Charter 

 Workshop Action Items 

2.2.5 Records Management System. 

The Project Company will furnish and implement a records management software system (such 

as EADOC or similar) to facilitate work flow and transmit and store written documents 

associated with the Project.  The system will be utilized by the KRRC, Project Company, and 

their Subcontractors and vendors to transmit, review and respond, log, and store Project 

related documents.  The records management system will incorporate the following: 

(a) Overall Project tracking and monitoring of key performance indicators; 

(b) Meeting and workshops agendas, presentations, and notes; 

(c) Action items, issues, decision logs, and tracking; 

(d) Budget and schedule tracking; 

(e) Risk tracking and mitigation; 

(f) Submitting and tracking requests for information (RFIs); 

(g) Document submittals and transmittals including drawings (pdf format); 

(h) Quality management documentation including comments, responses, and 

confirmations; 

(i) Value engineering submissions; 

(j) Invoices and monthly reports; 

(k) Templates and tools; 

(l) Project related communication; and 

(m) Dashboards of Project progress for the KRRC. 

Deliverables: 

 Records Management System documentation 

 Posting of deliverables required by this Appendix 

 Entry and updating of on-line logs (action, issue, decision) 

 Posting of RFIs 
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2.2.6 Constructability Reviews. 

2.2.6.1 30% and 60% Design Stage.  The Project Company shall provide for 

constructability reviews of the design at the 30% and 60% design submittal milestones 
as follows: 

(a) Identify and establish a team of individuals among the Project Company team 

primarily responsible for Project Implementation Work who will undertake 

constructability reviews on behalf of the Project Company; 

(b) Submit 30% or 60% design submittal, as applicable, to Project Company’s 

constructability review team and to the KRRC for constructability review; 

(c) Schedule and conduct constructability workshop with Project Company’s 

constructability review team and the KRRC; 

(d) Discuss recommendations with the KRRC and conduct follow-up evaluations 

including cost, schedule, and risk impact analysis of any preliminary 

constructability comments that are tentatively agreed-to; 

(e) Prepare written constructability review report; 

(f) Meet and review constructability review report and results of constructability 

evaluations with KRRC; and 

(g) Proceed with agreed-to changes. 

Deliverables: 

 Written constructability review report 

 Workshop agenda 

2.2.7 Value Engineering. 

Value engineering shall be conducted at the design criteria report, 30%, and 60% design 

submittal milestones by the value engineering team designated by the KRRC.  At each such 

design submittal milestone, the Project Company shall submit a draft of the Design Criteria 

Report, 30% or 60% design submittal, as applicable, to the value engineering team and 

participate in a value engineering workshop to be conducted by the value engineering team.  

The value engineering team shall prepare a value engineering report, and the Project Company 
shall review such report and prepare responses to the value engineering recommendations, 

including a discussion of cost and Project Implementation Schedule impacts.  The Project 

Company shall meet with the KRRC to review responses and submit final recommendations 

regarding value engineering input to the KRRC for review and approval.  Upon approval by the 

KRRC, the Project Company shall proceed with the agreed-to changes. 

Deliverables: 

 Value engineering report associated with referenced design tasks 

 Responses to value engineering recommendations associated with referenced 
design tasks 

 Workshop agendas 
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2.2.8 Mobilization and Site Access Plan. 

The Project Company shall develop a Mobilization and Site Access plan that clearly identifies all 

proposed access routes with anticipated truck or equipment use, all mobilization activities with 
clears descriptions and timing of each activity, as wells as a description and location of any 

proposed on-site construction staff housing and offices.  Refer to Section 6.3 (Project 

Implementation Commencement Date) of the Project Agreement for additional requirements 

associated with laydown areas, utilities, and temporary project site facilities. 

The plan shall clearly identify the number and type of temporary office facilities for the Project 

Company and the KRRC, including at a minimum the requirements outlined in Section 5.5 
(Project Implementation Work Generally) of this Appendix.  A schematic will be provided 

showing areas to be used by the Project Company for storage of construction, demolition and 

restoration materials and equipment, the location of a temporary construction trailer and for 

construction of new facilities including required setbacks and traffic flow for the construction 

vehicles entering and exiting the Project Site.   

The plan shall identify the approach to providing site security for all areas where the Project 

Implementation Work will occur.  In addition, the Project Company shall propose a process to 

coordinate closely with PacifiCorp to allow for ongoing maintenance and operations of existing 

Facilities (see Reference Document 12 (PacifiCorp Operations and Maintenance Agreement)). 

The Project Company shall provide one Helicopter pad in each State within the Project Site to 

accommodate emergency helicopter access in the event of an emergency.  Helicopter pads shall 
be 75 feet in diameter, graded flat, and shall be stable to accommodate the weight of an 

emergency helicopter.  The location of the helicopter pads shall be submitted to the local Fire 

District Contact within two weeks after the start of construction activities. 

A plan for photographic documentation throughout the duration of the Project Implementation 

Work shall be developed.  The Project Company shall consult with the Owner to determine 
strategic locations for sequential construction photographs and other photographs required.  

Other construction photographs shall document; pre-existing conditions; disputed, changed, or 

deficient work; progress information; and other areas as appropriate.  At a minimum, aerial 

photography of the entire Project Site shall be taken on an annual basis. 

2.2.9 Health and Safety Plan. 

The Project Company shall develop and implement a written Project Site-specific Health and 
Safety Plan that includes management commitment, maintaining a safe workplace, employee 

participation, hazard evaluation and controls, employee training and periodic inspections.  The 

objective of this plan is to eliminate injuries to all persons and damage to property, shall be 

developed specifically for the needs of this Project and shall be maintained at the Site (at office 

facilities in CA and OR) and available for review upon request.  See Section 5.7 (Project Safety 
and Security) of this Appendix for additional Health and Safety requirements to be included in 

the plan. 

2.2.10 Project Execution Plan. 

2.2.10.1 Submission of Project Execution Plan.  In accordance with the 

Preliminary Services Schedule, the Project Company shall develop and submit a Project 

Execution Plan to the KRRC for review and comment.  A Project Execution Plan shall 
serve as a Project management tool for the KRRC and Project Company (including 

Subcontractors) and will include guidelines and procedures for execution of the work 

and issues resolution.  The Project Execution Plan will be in compliance with the 

Contract Standards and include: 
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(a) A Project Team Structure and Staffing Plan that provides guidance on how the 

Project will be staffed, managed, and eventually released, including: 

(1) a description of Project Company’s organization; 

(2) roles and responsibilities defining positions, skills and competencies that 

the Project demands;  

(3) Project organization charts that identifies all key discipline design leads 

for the Project and the engineer-of-record for each discipline; and  

(4) a staffing management plan delineating the time periods each Project 

team member will be needed and other information important to engage 
the Project team; 

(b) A Communications Plan that provides the following: 

(1) contact information for both the Project Company and the KRRC 

(including phone numbers, facsimile numbers, e-mail addresses, and 

points of contact); 

(2) communication requirements for the Project Company and the KRRC 

(including frequency and time frame of communications, information to 

be communicated, and methods or technologies used to convey 

information); 

(3) resources allocated for communication activities, the method of updating 

and refining the plan, flow charts for information flow, and a glossary of 
common terminology; 

(4) regulatory coordination and public relations procedures;  

(5) a public notification plan to inform the KRRC, Governmental Bodies, and 

residents and businesses located in the vicinity of the Project of the 

status of Project Implementation Work.  The plan shall provide a 
schedule for issuing public notices and conducting public meetings as 

well as measures that are planned to notify specific residents and 

businesses that may be affected by the Project Implementation Work;  

(6) the Project Company’s designated public relations person and their 

contact information.  The public relations person shall assist the KRRC 

with notifications and with inquiries from the public and media; and 

(7) the Communication Plan shall be updated and resubmitted semi-

annually or sooner if needed to remain current during the Project 

Implementation Period. 

(c) A Scope Management Plan that describes how the scope will be defined, 

developed, monitored, controlled, and verified, including: 

(1) process for preparing the Project scope statement; 
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(2) creation of the Records Management System from the detailed scope 

statement, and how the Records Management System will be maintained; 

and 

(3) procedures for obtaining formal acceptance of completed Project 

deliverables and processing of the detailed scope statement; 

(d) A Change Management/Integration Management Plan that includes: 

(1) identification of procedures that will be used to document any changes 

from the accepted Drawings and Specifications;  

(2) identification of procedures that will be used to document the 
communication flow to the appropriate contractor’s construction 

personnel;  

(3) description of the process for reviewing all change requests, approving 

changes and managing changes to deliverables, organization process 

assets, Project documents, the Project Execution Plan, and 
communicating their disposition; 

(4) Trend Management Log; and 

(5) Project Description Log; 

The Project Company shall prepare and maintain a change management log for 

the duration of the Base Preliminary Services.  The change management log 

shall integrate with the Project decision log and be used to document proposed 
and approved changes to the price, schedule, or changes to the Project 

Agreement.  At a minimum, the change management log shall submitted on a 

monthly basis and shall include the following information: 

(1) Change identification number 

(2) Brief description of change 

(3) Status of change (pending, approved, rejected) 

(4) Dates associated with change including initial proposal date and the date 

on which the change was accepted or rejected 

(5) Back-up information including cost, schedule, and technical information 

Change management shall be a standing agenda item at Project management 

meetings.  Following approval of the Design Criteria Report (DCR), the change 
management log shall be used to track changes to the approved Project and 

their associated cost and schedule impacts. 

(e) A Schedule Management Plan that describes the criteria and activities for 

developing, monitoring, and controlling the Project Implementation Schedule, 

including: 

(1) Project Implementation Schedule model development;  
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(2) scheduling methodology and scheduling tools;  

(3) level of accuracy and the acceptable range used in determining realistic 

activity durations;  

(4) units of measure, such as staff hours, staff days, or weeks, as well as 

physical units of measurement;  

(5) organizational procedures links with activities tied to the approved 

Records Management System;  

(6) Project Implementation Schedule model maintenance and the process 

used to update status and record progress of the Project during 
execution;  

(7) control thresholds, variance thresholds for monitoring schedule 

performance and agreed-upon amounts of variation to be allowed;  

(8) rules of performance management, such as earned value management 

rules, rules for establishing percent complete, control accounts, earned 
value measurement techniques, and schedule performance 

measurements;  

(9) reporting formats, including the formats and frequency of schedule 

reports; and  

(10) descriptions of each of the schedule management processes; 

(f) A Budget Management Plan that describes how the Project budget will be 
planned, structured, and controlled, including: 

(1) units of measure, the level of precision and accuracy; 

(2) coordination with approved Records Management System; and 

(3) control thresholds for monitoring budget performance, including the 

rules of performance measurement (earned value management); 

(g) A Risk Management Plan that describes how risk management activities will be 

structured and performed, including:  

(1) how risk management will be incorporated into the delivery of the Project 

in accordance with the Contract Standards.   

(2) the methodology, approaches, tools, and data sources that will be used 

to perform risk management on the Project;  

(3) roles and responsibilities, defining the lead and support risk 

management team members for each type of activity and their 

responsibilities;  

(4) budgeting to establish estimates of funds needed based on assigned 

resources for inclusion in the cost baseline and protocols for application 
of contingency and management reserves; 
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(5) timing of risk management processes to be performed through the 

Project life cycle; and 

(6) protocols for application of schedule contingency reserves and risk 
management activities associated with the Project Implementation 

Schedule; 

A risk management workshop will be conducted with the KRRC within 30 days 

of the kickoff/partnering workshop.  The workshop shall be used to identify key 

Project risk and opportunities for avoiding and minimizing risks.   

The Risk Management Plan will include a risk register developed and maintained 
by the Project Company.  The register shall be initially populated with risks 

identified in the risk management workshop.  The risk register shall include the 

following information: 

(1) Risk identification; 

(2) Activities affected (tied to schedule activities); 

(3) Risk description including qualitative categorization of risk; 

(4) Estimated/calculated percent likelihood that risk may occur (note: this 

will be output from quantitative analysis performed on key risks that 

could exceed target cost or schedule thresholds); 

(5) Phase of Project that risk could impact; 

(6) Potential schedule impact should risk occur; 

(7) Potential cost impact should risk occur; 

(8) Potential health and safety impacts should risk occur; 

(9) Risk trigger; 

(10) Risk owner; and 

(11) Risk strategy (transfer, mitigate, accept, exploit). 

Risks shall be reviewed at the weekly Project management meetings.  

Additionally, the following risk management workshops shall be conducted to 

provide for re-evaluation of overall risks, a deeper level of risk analysis for 

identified risks, identification of new risks, and review of risk avoidance, and 

mitigation measures:  

(1) During the development of the DCR 

(2) Upon submission of the 30% DCD 

(3) Upon submission of the 60% DCD 

Ongoing qualitative risk analysis shall be conducted by Project Company with 

review and input from the KRRC. 
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(h) A Procurement Management Plan that describes how the Project Company will 

acquire goods or services from outside its organization, including: 

(1) management of procurement processes from developing procurement 
documents through contract closure; 

(2) guidance for the types of contracts to be used and use of independent 

estimates and standardized documents; and  

(3) handling of long lead items, requests to self-perform and linking them 

into activity resources and schedule; 

(i) A Project Implementation Quality Management Plan that meets the requirements 
set forth in Appendix 6 (Project Implementation Work Quality Control 

Requirements); 

(j) A Document Control Plan that identifies how documents will be managed 

throughout the Project life cycle, including: 

(1) the process of organizing, storing, protecting, and sharing documents; 

(2) the management of both the hard copy and electronic repositories of 

documents, historical information, and a consistent approach to the 

creation, update and format of documents. 

2.2.10.2 Establishment and Compliance with Project Execution Plan.  The 

KRRC will review the draft Project Execution Plan and return comments in accordance 

with the Preliminary Services Schedule.  The Project Execution Plan will be accepted by 
the KRRC only after the Project Company has addressed all KRRC comments to the 

reasonable satisfaction of the Project Director.  Any subsequent amendments or 

updates to the Project Execution Plan will be submitted to the Project Director for 

review and comment in the same manner as the initial Project Execution Plan.  The 

Project Company will implement and comply with the accepted Project Execution Plan, 
and any accepted amendments or updates thereto, in connection with the performance 

of the Project Implementation Work. 

2.2.11 Preliminary Services Schedule. 

The Project Company shall prepare the Preliminary Services Schedule using Primavera P6 

scheduling software (latest version), and shall submit the Preliminary Services Schedule as 

electronic files (native and pdf) and hardcopy.  The Project Company shall provide licenses for 
up to three KRRC personnel to access the Preliminary Services Schedule at any given time. 

The Preliminary Services Schedule shall reflect the schedule, by use of a Gantt or Bar Chart, 

for all activities comprising the Preliminary Services, and shall set forth all tasks and key 

subtasks in a logical and efficient work sequence that the Project Company intends to utilize in 

taking the Project from execution of this Project Agreement to the GMP Contract Amendment. 

The Project Company shall submit the Initial Preliminary Services Schedule on the Contract 

Date.  During the Preliminary Services Period, the Project Company shall update the Initial 

Preliminary Services Schedule on a monthly basis.  The Initial Preliminary Services Schedule, 

as updated pursuant to this subsection, is referred to herein as the Preliminary Services 

Schedule. 
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The Project Company shall undertake and complete the Preliminary Services in accordance 

with the Preliminary Services Schedule.  Updates on the Project Company’s compliance with 

the Preliminary Services Schedule shall be submitted monthly with the Monthly Progress 
Report required by Section 2.2.3 (Monthly Progress Report Requirements) of this Appendix and 

Section 4.9 (Monthly Progress Reports) of this Project Agreement.  The Initial Preliminary 

Services Schedule, prepared in accordance with the requirements set forth in this subsection, 

is included as Attachment 2A (Initial Preliminary Services Schedule) to this Appendix. 

At a minimum, the Preliminary Services Schedule shall generally include: 

(a) Start date for each activity; 

(b) Finish date for each activity; 

(c) Major milestones; 

(d) Meeting and workshop dates; 

(e) Submittal dates including draft submission dates, KRRC review 

periods, and final submission dates; 

(f) Identification of critical path; and 

(g) Float. 

The KRRC shall review and comment on the Initial Preliminary Services Schedule within 15 

days of receipt.  Comments on the Initial Preliminary Services Schedule shall be discussed at 

the weekly Project management meeting following receipt of any comments provided by the 

KRRC.  The Project Company shall provide a revised Preliminary Services Schedule, as 
applicable, based on agreed-to changes at the next weekly Project management meeting.   

The KRRC shall review and comment on the update to the Preliminary Services Schedule.  The 

review process shall include evaluation of missing logic, critical path, leads and lags, and float, 

percent complete, and changes in schedule logic or activity durations.  Comments on the 

updates to the Preliminary Services Schedule shall be discussed at the weekly Project 
management meeting following receipt of any comments provided by the KRRC.  The Project 

Company shall provide a revised draft Preliminary Services Schedule based on agreed-to 

changes at the next weekly Project management meeting. 

2.2.12 FERC and DSOD-Required Plans and Submittals. 

In connection with the FERC license transfer and surrender application process, and DSOD’s 

dam removal permit process, the Project Company shall coordinate with the KRRC to develop 
specific plans and schedules for compliance at FERC and DSOD’s direction, and consistent 

with any recommendations provided by the FERC Board of Consultants (the “BOC”).  The 

Project Company shall assume up to 15 separate plans will be required for separate submittal 

to FERC/DSOD during the Preliminary Services.  For each anticipated plan, the Project 

Company shall develop an approach to supply an adequate level of detail to FERC or DSOD 
based on their previous FERC/DSOD experience.  The approach should be closely coordinated 

with other Preliminary Services design tasks (Tasks #5 through #7) and shall identify 

appropriate standards and criteria that apply. 

The Project Company shall build on previous preliminary plan information provided in the 

Definite Plan, and shall complete all additional work required to inform the final plans listed 

below in the detailed design Preliminary Services Tasks #5 through #7.  The Project Company 
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should anticipate additional effort to organize the design information into separate plan 

submittals to FERC/DSOD on the various topics.  The Project Company shall anticipate BOC 

review prior to any plan submittal to FERC, and shall address all BOC comments to the 
satisfaction of the BOC and KRRC.   

The following plans and submittals may be required by FERC/DSOD during the Project 

Company’s Preliminary Services. 

 Erosion and Sediment Control Plan 

 Traffic Management Plan 

 Public Safety Plan 

 Noise and Vibration Control Plan 

 Coffer Dam Plan 

 Temporary Construction Emergency Action Plan 

 Spill Prevention, Control and Countermeasure Plan (SPCC) 

 Quality Control and Inspection Plan 

 Blasting Plan 

 Dust Control Plan 

 Reservoir Rim Stability Plan 

 Recreation Improvements Plan 

 Revegetation and Wetlands Management Plan 

 Woody Debris Management Plan 

Deliverables: 

 Draft and final approach to each plan 

 Draft and final plans (up to 15 separate plans) 

 Response to BOC comments matrix and revised final plan 
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2.3. PRELIMINARY SERVICES TASK #2 – PROJECT SITE AND PROJECT CONDITIONS 

VERIFICATION 

2.3.1 Existing Conditions Assessment Report. 

The Project Company shall complete a comprehensive review of the Project Site, the Project 

conditions, and contiguous areas that may be affected by the Project, including legal and 

regulatory requirements that may affect the Project.  All reviews performed under this 

Preliminary Services Task shall be performed to the maximum extent reasonably possible in 

the circumstances and in a manner that provides a reasonable basis for the Project Company 

to undertake the risks assumed under Section 6.4 (Differing Site Conditions) and subsections 
6.6(B) (Project Company Governmental Approval Responsibility Generally) and 6.7(B) (Sole 

Design Responsibility and Liability) of this Project Agreement. 

The Project Company’s review shall include, but is not limited to: 

Site Constraints: 

(a) Project Site ingress and egress requirements and restrictions, traffic conditions, 
time of work restrictions, and requirements of public and private authorities 

with jurisdiction over roadways to and from the Project Site, parking, and any 

other restrictions or considerations that may affect the Project Company’s work; 

(b) The Facilities, Governmental Approvals, requirements, regulations, constraints, 

and the KRRC’s requirements set forth in Appendix 2 (Preliminary Services) and 

Appendix 4 (Project Technical Requirements) and objectives set forth in Section 
1.7 (KRRC Objectives) of Appendix 1 (Project and Project Site Description) for the 

Project; 

(c) Title report easement or other restrictions or constraints; 

Existing Conditions: 

(d) Existing conditions information at the Project provided by the KRRC, including 
all available as-built information, geotechnical reports, engineering studies and 

reports, environmental studies, data, construction photographs, memos, 

reports, surveys, and site measurements; and 

(e) Any other investigations deemed necessary by the Project Company to fully 

acquaint itself with existing conditions for purposes of performing the Base 

Preliminary Services. 

Based on the review of existing drawings and information provided by the KRRC and 

supplemental discussions with the KRRC, the Project Company will prepare a report describing 

and identifying the locations of existing surface and subsurface utilities at the Project Site and 

the locations of man-made objects or structures.  For circumstances where existing 

information is either conflicting or not available, the Project Company will coordinate and 
engage the services of a utility location Subcontractor and or surveyor for identifying, 

designating, locating, and mapping existing and abandoned utility or other pertinent 

infrastructure.  Identification techniques may include magnetic, sonic, and acoustic 

technologies, ground penetrating radar (GPR), and radio frequency detection.  The utility 

descriptions will be considered current as of the date of the investigation.  The Project 

Company shall complete investigations required to verify surface and subsurface facilities, and 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Appendix 2 
Project Agreement Preliminary Services 

A2-16 
3313885.7 041851  CTR 

shall coordinate with the KRRC and PacifiCorp prior to requesting access.  At a minimum, the 

report should cover the following areas: 

(a) Project Site; 

(b) Downstream flood improvement limits of work, as necessary; 

(c) New recreation improvements limits of work, as necessary; and 

(d) Hatchery improvement limits of work at Fall Creek and Iron Gate. 

Specific investigations identified by the Project Company for inclusion in this task are as 

follows: 

(a) Geotechnical investigation as summarized in Section 2.3.2 

(b) Buried structure location investigation 

(c) Detailed geotechnical inspection of the diversion tunnels 

(d) Detailed geotechnical inspection of the J.C. Boyle scour hole 

(e) Topographic surveys at downstream up to 36 flood properties, 2 pedestrian 

bridges and CORP railroad bridge 

(f) Reference reach surveys of the Klamath River will be performed at 9 locations 

between JC Boyle and Iron Gate reservoirs. The survey consists of approximately 

500 linear feet of river profile and 5 cross sections 

The Project Company will perform the aforementioned investigations promptly after 

commencement of the Project.  The Project Company will report to the KRRC in writing any 

additional information that is needed in order to complete the assessment of existing 
conditions.  The KRRC shall respond to the Project Company requests for additional 

information and indicate whether or not requested information is available and if so when the 

KRRC will provide it to the Project Company.   

Deliverables: 

 Draft and final work plan for additional investigations 

 Draft and final Existing Conditions Assessment Report, summarizes existing 
conditions and site constraints 

2.3.2 Geotechnical Investigations. 

The Project Company will review various sources of geotechnical information concerning the 

overall Project Site.  Such sources will include geologic maps, seismologic literature, and other 

published documents.  Any available soil logs and laboratory test results associated with 

previous subsurface explorations performed on or near the Project Site will also be reviewed.  

Field exploration data, laboratory testing data, and research findings will be evaluated by the 
Project Company to determine what additional geotechnical investigation may be required to 

inform the Project Company’s design and associated regulatory approvals. 

Additional geotechnical investigations and laboratory testing has been included to collect 

geotechnical data related to the following project components.  The proposed geotechnical site 
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investigations are based upon discussion between the Project Company and KRRC. Should the 

Project Company and KRRC determine that additional investigations are required to complete 

the design, additional budget will be negotiated and allocated via amendment: 

(a) Dam sites (drilling with SPT, as required): 

(i) major driller mob/demob to 4 dam sites 

(ii) minor driller mob/demob at dam sites 

(iii) 12 boreholes (average length ~25ft) for disposal/borrow sites/diversion 

improvement 

(iv) 6 boreholes (average length ~25ft) for dam embankments, if/as required 

(v) lab testing, if/as required, for index and/or strength properties 

(b) Roads & bridges: 

(i) driller mob/demob to 14 sites (all bridges and culverts, 50% roads) 

(ii) 26 boreholes (average length ~25ft) 

(iii) 14 boreholes (average length ~25ft) for roads 

(iv) field mapping/inspection for roads 

(v) drilling with SPT, as required for design and state DOT codes 

(vi) lab testing for index and/or strength properties, as required for design 

and state DOT codes 

(c) Downstream flood properties:  14 boreholes at residences and 2 boreholes at the 

pedestrian bridges (along with lab testing) 

Planning for geotechnical investigations include: 

(a) Review existing geologic information, prior borings, and general site conditions 

in the vicinity of proposed borings to develop an understanding of expected 

conditions. 

(b) Prepare a Geotechnical Investigation and Laboratory Testing Plan (draft and 
final), which will define the scope of the planned explorations (geophysics, soil 

borings, concrete coring) and laboratory testing (soil sample, rock cores, 

concrete cores). The plan will identify boring locations, planned depths, drilling 

methods, test methods, staffing and other field procedures. 

(c) The Geotechnical Investigation and Lab Testing Plan will be submitted for review 

by KRRC, and comments will be incorporated in the final version of the report 
for approval. 

(d) A Geotechnical Drilling Site Access Plan will be prepared for KRRC review. This 

plan will include the requirements for utility clearance, permitting, traffic 
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control, floating plant access, and subcontractor coordination details specific to 

the geotechnical explorations. 

(e) A Geotechnical Drilling Health and Safety Plan will be prepared for KRRC review. 
This plan will be specific to the field work activities for the geotechnical 

explorations (geophysical surveys, land borings, water borings, and concrete 

coring). 

The Project Company will provide an experienced geologist or engineer to continuously observe 

all drilling completed by the Project Company or their Subcontractors, log the subsurface 

conditions, collect representative soil samples, and transport all samples to the Project 
Company’s laboratory for further visual examination and testing.  Soil samples will be stored 

for 90 days after submittal of Project Company’s report and then discarded unless KRRC 

requests longer-term storage. 

Before drilling, the Project Company shall ensure that a local utility locating service has 

marked any underground utilities at each exploration location.  The Project Company will 
obtain necessary encroachment permits and drilling permits prior to site exploration.  All 

borings will be backfilled as required by the permit.  The geotechnical Subcontractor will 

exercise due care while working at the Project Site, but anticipates that some surface 

disturbances will be unavoidable and that safe and adequate restoration will be provided. 

It is assumed that water for drilling/coring operations will be pumped from adjacent rivers, 

creeks or reservoirs. If this is not allowed, water will be cost reimbursable.  It is also assumed 
drill cuttings will be disposed of offsite. 

Any new field exploration data, laboratory testing data, and research findings will be compiled 

with previous geotechnical information into a Geotechnical Data Report for the Project.  The 

report will include the following specific items: 

(a) Site plan showing approximate previous and new exploration locations; 

(b) Descriptive logs of subsurface explorations; 

(c) Description of surface, soil, groundwater, and seismic conditions; 

(d) Mapping of geologic conditions; 

(e) Explanation of report limitations; and 

(f) Recommendations for further geotechnical study, if necessary. 

A rim stability analysis will be performed with the goal to identify potentially unstable areas 
susceptible to landslide during the reservoir drawdown including private properties and 

adjacent public roads at higher risk. In addition,  conceptual approaches for mitigation, which 

may include passive (monitoring) or active (engineered) approach will be developed. 

Deliverables: 

 Draft and final Geotechnical Investigation & Laboratory Testing Plan 

 Draft and final Geotechnical Drilling Site Access Plan 

 Draft and final Geotechnical Drilling Health and Safety Plan 

 Draft and final Geotechnical Data Report 

 Draft and final Rim Stability Memo 
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2.4. PRELIMINARY SERVICES TASK #3 – PERMITTING SUPPORT AND COMPLIANCE 

PROGRAM 

The Project Company shall identify, understand and comply with all Applicable Law and 
Governmental Approvals.  Table 3-1 in Appendix 3 identifies which Governmental Approvals 

will be managed by the KRRC and Table 3-2 in Appendix 3 identifies which Governmental 

Approvals will be managed by the Project Company.  The Project Company is responsible for all 

activities associated with Governmental Approvals not specifically listed as the responsibility of 

KRRC.  The Project Company is also responsible for any Governmental Approvals not included 

in Tables 3-1 and 3-2. 

For KRRC-Managed Governmental Approvals, the Project Company shall provide draft 

applicable reviews and attend up to five (5) agency coordination meetings for each 

Governmental Approval.  In addition, as part of their design work under Preliminary Tasks #5 

through #7, the Project Company shall provide the KRRC with the necessary reports, 

submittals, plans, information, Drawings and Specifications, and responses to agency 
comments, as required to submit final applications and obtain approvals. 

For Project Company-Managed Governmental Approvals, draft application submittals shall be 

supplied to the KRRC a minimum of 1 month prior to anticipated agency submittal for review 

and comment.  The Project Company shall provide a “response to comments” matrix along with 

the revised application to the KRRC prior to submitting to agencies.  The KRRC shall be given 

notification a minimum of five (5) working days prior to direct communication with agencies 
pertaining to the Project.  The KRRC shall be given the opportunity to be involved in all 

communication and coordination activities with agencies. 

For some KRRC-Managed Governmental Approvals, the KRRC may meet regulatory 

requirements by applying a good neighbor approach that would result in a letter memorandum 

outlining compliance requirements, or by entering into a Memorandum of Understanding with 
agencies.  In either case, the Project Company shall consider documented requirements coming 

out of the process as mandatory, and shall implement accordingly. 

The Project Company shall develop an Initial Environmental Compliance Plan that outlines 

their understanding of required activities and submittals, in addition to a summary of their 

approach to ensuring acquisition of all Governmental Approvals and implementation of all 

associated requirements and conditions.  The initial plan shall also contain a matrix identifying 
all required Governmental Approvals, status of those approvals, and any known or assumed 

conditions.  They Project Company shall develop the matrix in an excel database.  The Project 

Company will be responsible for identifying any conflicts between the various Governmental 

Approval requirements, and proposing an approach to resolve such conflicts. 

As Governmental Approvals are issued, the Project Company will review and include all 
requirements in the Initial or Final Environmental Compliance Plan.  This plan will organize 

requirements of all governmental approvals in one place, identifying requirements by permit or 

source document, resource category, and any associated agency submittals, frequency and 

timing.  The matrix will also identify responsible entity and staff for each requirement, and any 

staff or subcontractor training or certifications required for compliance with Governmental 

Approvals including, but not limited to, ESA or cultural resources conditions. 

The Project Company shall acknowledge and consider that regulatory requirements may 

constrain their proposed schedule, methods, and sequence of performing the Work.  In the 

event that Project Company proposes to alter the Project in a way that is not in compliance 

with existing Governmental Approvals, Project Company shall obtain necessary Governmental 

Approvals at no additional expense to the KRRC, including  but not limited to, preparing any 
analysis or studies related to the Governmental Approvals. 
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If the KRRC or their representative notifies the Project Company in writing of any observed 

noncompliance with Project Agreement requirements, Applicable Law or Governmental 

Approvals, the Project Company shall inform the KRRC of proposed corrective action and take 
such action to correct the noncompliance.  If the Project Company fails to promptly comply, the 

KRRC may issue an order stopping all or part of the Work until satisfactory corrective action is 

taken.  No time extensions will be granted or costs or damages allowed to the Project Company 

for any such suspension. 

During investigations and construction, some agencies may have the authority to approve or 

inspect certain elements of the work.  Project Company shall coordinate its construction 
activities with agencies as required by the Government Approvals, and shall allow agency 

representatives access to locations within project boundaries as required by Governmental 

Approvals. 

Deliverables: 

 Initial Environmental Compliance Plan: Plan to be developed by the Project 
Company, for KRRC review and acceptance 

 Final Environmental Compliance Plan: Within 45 calendar days of the date of 

issuance of the FERC Surrender Order, the Project Company shall submit a Final 
Environmental Compliance Plan for review and acceptance by the KRRC.  No 

physical work at the site shall begin prior to acceptance of the Project Company’s 

plan or an interim plan covering the work to be performed.  Acceptance of the Final 

Environmental Compliance Plan by the KRRC in no way releases the Project 

Company of any and all responsibility to adhere to all requirements associated with 
Governmental Approvals and other Applicable Law. 

 Amended Environmental Compliance Plans: The Environmental Compliance Plan 
shall be updated throughout the Project Implementation Work, as necessary, to 

document any changes to the management of environmental compliance activities 

and reporting that result from any permit changes that occur during design and 

construction, or that are negotiated with the Governmental Agencies during the 

Project Implementation Work.  Any revisions to the Environmental Compliance 
Plan shall be submitted to the KRRC for review and acceptance. 

 Permits: Copies of draft permit applications and final permit documents associated 
with Project Company-Managed Governmental Approvals  

 Plans: Project Company shall prepare and maintain any plans, as required, 
pursuant to Applicable Law.  Plans shall be submitted to the applicable regulatory 

agencies by the specified dates or as required to permit related construction 

activities to begin, whichever is earlier.  All such plans shall be submitted to the 

KRRC for review and acceptance a minimum of two (2) weeks prior to agency 
submittal.  Project Company shall prepare and submit these plans as required by 

the Governmental Approvals.  Project Company shall comply with all aspects of the 

plans as they pertain to the Project Implementation Work. 

 Bound hardcopies of all Governmental Approval documents must be available on 
site at all times. 

 Acceptance is conditional and is predicated upon satisfactory performance during 
construction.  The KRRC reserves the right to require the Project Company to make 
changes in the Environmental Compliance Plan or operations if the KRRC 

determines that environmental protection requirements are not being met. 
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2.5. PRELIMINARY SERVICES TASK #4 – INITIAL COST MODEL AND 

IMPLEMENTATION SCHEDULE 

2.5.1 Initial Cost Model Report. 

The Project Company shall prepare an Initial Cost Model Report and estimate using cost model 

and procedures they plan to use for DCD construction cost submittals and the GMP Project 

Submittal.  Design and regulatory information and assumptions shall be based on the Project 

Company’s latest understanding of the Project Implementation Work and regulatory 

requirements, as informed by the Project Agreement, the Definite Plan, in addition to any 

clarifications and updates identified by the Project Company or KRRC since completion of the 
Definite Plan. 

The Initial Cost Model shall include estimated costs for all Project Company services, 

equipment and materials and other fees that may be incurred by the Project including 

appropriate contingencies due to uncertainties regarding cost estimates, site conditions and 

other factors.  The Initial Cost Model shall be broken down into logical cost categories such as 
regulatory requirements and tracking, engineering services during the Project Implementation 

Work, construction (by component), self-performed work, procured Subcontractor work, major 

equipment purchases (gates, etc.), major material purchases and other categories with 

appropriate supporting documentation that will assist the KRRC in its evaluation of the Project 

cost estimate.  At a minimum, the construction portion of the estimate shall be broken down 

by each key component, as listed in Section 1.2 (Project) of this Appendix. 

An initial cost model and project implementation schedule will be developed early in the 

project. This task will consist of reviewing the Definite Plan cost estimate, developing the initial 

structure to support the development of future cost models, updating crew and unit costs per 

construction industry standards, and development of an initial project implementation 

schedule, as well as updating the model and schedule to accommodate recommendations from 
the Proof of Concept deliverable (Task #6). The design team will provide support related to 

providing information on project constraints, work sequencing and design approach elements, 

and engineering support during implementation support. 

The Project Company shall also provide a preliminary estimate of cash flow requirements by 

month from commencement of Project Implementation Work through Project Final Completion. 

Deliverables: 

 Draft and final Initial Cost Model; draft shall be submitted within 60 calendar days 
of Contract Date 

2.5.2 Initial Project Implementation Schedule. 

The Project Company shall prepare the Initial Project Implementation Schedule using 

Primavera P6 scheduling software (latest version), and shall submit as electronic files (native 

and pdf) and hardcopy.  Design and regulatory information and assumptions shall be based on 

the Project Company’s latest understanding of the Project Implementation Work and regulatory 
requirements, as informed by the Project Agreement, the Definite Plan, in addition to any 

clarifications and updates identified by the Project Company or KRRC since completion of the 

Definite Plan.  The Initial Project Implementation Schedule shall be coordinated with the Draft 

Cost Model estimate and associated production rates and other constraints.  The Project 

Company shall provide licenses for up to three KRRC personnel to access the Project 
Implementation Schedule at any given time. 
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The Project Company shall submit the draft Initial Project Implementation Schedule within 60 

calendar days of the Contract Date, and shall update the draft Initial Project Implementation 

Schedule during the Preliminary Services Period in accordance with this Appendix.  The Project 
Implementation Schedule shall meet the requirements set forth in this Appendix and Appendix 

5 (General Project Implementation Work Requirements). 

During the Project Implementation Period, the Project Company shall update the Initial Project 

Implementation Schedule in accordance with the requirements set forth in Section 5.3 (Project 

Implementation Schedule) of Appendix 5 (General Project Implementation Work Requirements).   

At a minimum, the Project Implementation Schedule shall generally include: 

(a) Start date for each activity; 

(b) Finish date for each activity; 

(c) Major milestones; 

(d) Meeting and workshop dates; 

(e) Submittal dates including draft submission dates, KRRC review periods, 
and final submission dates; 

(f) Identification of critical path; and 

(g) Float. 

The KRRC shall review and comment on the draft Initial Project Implementation Schedule 

within 30 days of receipt.  Comments on the draft Initial Project Implementation Schedule shall 

be discussed at the weekly Project management meeting following receipt of any comments 
provided by the KRRC.  The Project Company shall provide a revised draft Initial Project 

Implementation Schedule, as applicable, based on agreed-to changes at the next weekly Project 

management meeting. 

The KRRC shall review and comment on the update to the draft Initial Project Implementation 

Schedule.  The review process shall include evaluation of missing logic, critical path, leads and 
lags, and float, percent complete, and changes in schedule logic or activity durations.  

Comments on the updates to the draft Initial Project Implementation Schedule shall be 

discussed at the weekly Project management meeting following receipt of any comments 

provided by the KRRC.  The Project Company shall provide a revised draft Initial Project 

Implementation Schedule based on agreed-to changes at the next weekly Project management 

meeting. 

Deliverables: 

 Draft and final Initial Project Implementation Schedule 
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2.6. PRELIMINARY SERVICES TASK #5 – DESIGN CRITERIA REPORT 

This task involves comprehensive documentation of project goals, objectives and potential 

component failure modes, and final selection of engineering and ecological design criteria for 
each primary project component, in addition to other temporary and permanent design 

features and construction methods.  Engineering design criteria will address: (1) normal 

operating or ‘sustained’ conditions, which may include a range of design flows or other criteria; 

(2) a design flood event; and (3) a design earthquake event, as appropriate.  Ecological design 

criteria for all components will be selected to create an optimum condition for potential success 

of native flora and fauna defined by the project goals and objectives.  CAD standards shall also 
be finalized based on information provided in Reliance Document 9 (CAD Drawings Standards).  

Appendix 4 provides additional information pertaining to specific design criteria for various 

Project components and disciplines. 

The first step in this process will involve development of specific functional goals and objectives 

for each component based on the overall project goals as defined below: 

(a) Provide a safe and effective project that minimizes nuisance impacts to 

the public. 

(b) Provide the highest quality design and construction submittals, and 

complete the Project in a manner that is consistent with the KHSA, and 

meets all tribal, federal, state and other agency expectations. 

(c) Obtain the most cost-effective design and construction approach to 
accomplish the defined Project for a Guaranteed Maximum Price and 

while meeting the other stipulated cost constraints, including constraints 

embodied in the KHSA. 

(d) Achieve the scheduled completion dates for design, construction, and 

post-construction monitoring of the Project, including planning to 
accommodate foreseen and unforeseen change. 

(e) Achieve full native habitat restoration that blends seamlessly with the 

adjacent habitat communities. 

(f) Meet all other design and habitat goals in the short and long-term while 

requiring minimal long-term maintenance and monitoring outside of 

regulatory requirements. 

Design criteria categories will be developed to address each component specific objective and 

address the associated potential failure modes.  Practical performance criteria will be developed 

for each category such that the built Project will perform to the expectations of the KRRC, 

regulatory agencies and stakeholders, to the greatest extent possible.   

Design standards and criteria will be selected from the appropriate governing body or industry 
standard as appropriate for each component under the various conditions, and final standards, 

manuals or guidance material shall be documented in the Report.  However, where additional 

analyses are required to provide additional information to determine design criteria, those 

criteria categories will be highlighted as such.  The Project Company will be responsible for 

completing those analysis to finalize the criteria selection. 
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The Project Company shall identify any regulatory design standards or conditions and 

incorporate into the Project design criteria, as appropriate.  In addition, any agency reviews or 

approvals will be identified and summarized with respect to schedule and cost. 

An administrative draft Design Criteria Report (DCR) will be developed by the Project Company 

and refined through an iterative process with the KRRC.  It is anticipated that the DCR will 

include a matrix or table to summarize the objectives and associated design criteria, along with 

additional text and bulleted lists as appropriate.  The memorandum format will be refined with 

input from the KRRC prior to the administrative draft submittal. 

The Project Company shall meet with the KRRC staff to present a summary of the 
administrative draft DCR and discuss KRRC comments on the draft DCR and obtain KRRC 

approval on the recommended criteria prior to proceeding with draft DCR, which will be 

submitted to FERC and DSOD for review.  The Project Company shall anticipate a 2-week 

review duration from FERC/BOC/DSOD for this submittal 

The Project Company shall prepare a final DCR incorporating FERC and DSOD comments on 
the draft DCR. 

Deliverables: 

 Administrative Draft, Draft and final Design Criteria Report 

 Meeting agenda and notes 
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2.7. PRELIMINARY SERVICES TASK #6 – 30 PERCENT DESIGN COMPLETION 

DOCUMENTS (DCD) 

General Design Approach: 

The project will be sub-divided into design packages considering project scope, discipline and 

design teams. The following design packages are anticipated. 

(a) Gate Procurement Package 

(b) Intake/Outlet Works/Diversion Tunnel Modifications 

(c) Roads, Bridges & Culverts (post-drawdown transportation improvements 

will move directly into detailed design, while construction access 
improvements will be assessed by the Project Company at a feasibility 

level to confirm approach and solution).   

(d) Downstream Flood Improvements 

(e) Recreation 

(f) Restoration 

(g) Reservoir rim engineered solution 

(h) Dam Site Packages (JC Boyle, Copco No. 1 & 2, Iron Gate):  4 packages 

anticipated to address pre-drawdown modifications, drawdown 

sequencing, dam removal, facilities decommissioning, disposal areas and 

erosion protection and sediment control. 

The objective of this task is to allow for the Project Company to propose modifications to, or 
refine, key design components prior to incorporating into the 60% DCDs.  It is anticipated that 

the Project Company will make modifications to the construction access plan based on their 

proposed means and methods for the Project Implementation Work.  In addition, based on 

Project Company outreach to property owners associated with downstream flood impacts and 

potential reservoir rim instability impacts, engineered solutions will need to be documented.  
The extent of potential temporary construction easements required to complete the Work 

associated with downstream flood control and/or reservoir rim stability shall also be identified. 

The Project Company may choose to propose modifications to other Project components that 

deviate from the approach and concepts summarized in the Definite Plan.  The KRRC would 

need to review and concur with the revised approach and concepts prior to the Project 

Company beginning 60% design on those components. 

Task #6 also includes completion of seed collection, seed propagation and invasive and exotic 

vegetation species removal required to support the restoration design and implementation. 

No detailed design scope or budget is provided for construction access improvements, as 

generally defined in Table 2.7-1. Should it be determined, based on the feasibility study being 

completed under this task, that additional improvements are required, additional negotiated 
design budgets will be allocated via amendment. 
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Table 2.7-1 

Construction Access Feasibility Study Post-Drawdown Improvements Detailed 

Design 

Fall Creek Bridge Topsy Grade Culverts 

Daggett Bridge Raymond Gulch 

Lakeview Bridge Beaver Creek 

Dry Creek Bridge North Mirror Cove 

OR 66 Green Springs Intersection Jenny Creek 

Construction Access – J.C. Boyle Camp Creek 

Construction Access – Iron Gate and Copco Scotch Creek 

Construction Access – Copco Road   

2.7.1 Period of Performance. 

After the Project Company receives the KRRC’s written notice that the KRRC’s comments, if 

any, have been satisfactorily addressed in the final DCR, the Project Company shall proceed 

with the performance of services required to achieve 30% Design Completion for any modified 

Project components.  The KRRC may, at its discretion and where there is early agreement 
between the KRRC and the Project Company on the criteria, allow portions of the 30% design to 

move forward prior to completion of the DCR through this issuance of a separate Notice to 

Proceed.  The Project Company shall submit the Deliverable Material required by the 30% 

Design Completion Documents (30% DCD) to the KRRC on the date identified in the 

Preliminary Services Schedule. 

2.7.2 Minimum Requirements. 

The 30% DCD shall include but is not limited to the following (where applicable): 

(a) Proof of Concept review to confirm the validity of the Definite Plan preliminary 

design and cost estimate for Project Implementation, to the extent possible at 

that stage of Preliminary Services, and will outline any potential significant 

departures identified. These departures may include significant differences in 
predicted quantities and/or unit costs based on updated information acquisition 

and design development.  The Proof of Concept review will be provided in a letter 

or brief report format and considered in development of the Initial Cost Model 

(Task 4). 

(b) Construction Access Feasibility Assessment to plan temporary road, bridge and 

culvert improvements required for construction access. A primary focus will be 
on selecting the preferred approach for improving or bypassing bridges that are 

currently unfit to handle heavy construction equipment. The Project Company 

will examine various options, with the aim to minimize construction access 

implementation costs as well as any potential restrictions on implementation 

schedule and travel times.  The Project Company will present the results in a 
brief report outlining the options examined, the planned approach, and listing 

the design drawings to be developed 

(c) Seed Collection & Propagation Plan and implementation for the 2019 collection 

season. 

(d) Invasive and exotic vegetation removal plan and implementation for 2019. 

(e) Design Report 
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(i) Design criteria update; 

(ii) Supporting technical analyses and baseline data to support the proposed 

design; 

(iii) Project-specific analyses of Applicable Law and Governmental Approvals; 

and 

(iv) Design considerations reasonably necessary in connection with the 

Project Company’s obligations under Section 15.3 (Coordination with the 

KRRC in Satisfaction of the KHSA Liability Protection Requirements) of 

this Project Agreement. 

(f) Design Drawings 

(i) Index of Drawings, general legend, abbreviations; 

(ii) Cover Sheet, Location Map and Vicinity Map; and 

(iii) Design drawings. 

(g) Project Cost Model Update 

(h) Project Implementation Schedule 

(i) Quality management will be achieved through quality control reviews and 

Independent Technical Reviews (ITR) consisting of an independent internal 

engineering team. The ITR team will be engaged at key project milestones to 

provide input and review of criteria, design concepts, detailed design and 

construction approach. ITRs are budgeted and will be scheduled into the project. 

2.7.3 Criteria. 

The 30% DCD shall incorporate the Project Company’s final DCR and shall include, in addition 

to drawings and specifications set forth in this Section, such additional information as needed 

to describe the Project.  The 30% DCD shall indicate the basis for design choices, as well as an 

explanation of how the design incorporates the KRRC’s DCR objectives.  The 30% DCD shall 
indicate any alternative designs, approaches, technologies, equipment or processes that the 

Project Company recommends be considered by the KRRC. 

The 30% DCD will take any proposed design modification concepts and advance them to 

preliminary engineering drawings. 

2.7.4 Design Refinement. 

2.7.4.1 Design Refinement.  Design refinement applies here to any proposed 
modifications to key Project components, as described above.  The Project Company 

shall be responsible for developing and refining the Project design in close coordination 

with the KRRC.  The Project Company shall conduct all evaluations, calculations, cost 

estimating, scheduling, workshops, and other services as needed to advance the Project 

design for modified components to the 30% DCD.  At a minimum, refinement or 
modification (from Definite Plan) of design for construction access, downstream flood 

control, and rim stability improvements should be addressed. 
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2.7.4.2 Workshops.  The Project Company shall conduct a workshop addressing 

proposed modifications to the Project design with the KRRC to review the alternatives 

and develop a recommended approach.  The workshop shall include a weighted decision 
process to compare alternatives on the basis of established evaluation criteria. 

The following information shall be prepared by Project Company for the workshop and shall be 

submitted a minimum of one week prior to the workshop: 

(a) Description of alternatives associated with any proposed design modification 

(b) Design criteria 

(c) General layout drawings 

(d) Temporary construction easements, as necessary 

(e) Cost, schedule, and constructability considerations of various alternatives 

(f) Project Company's preliminary evaluation and comparison of alternatives 

2.7.5 30 Percent Design Report. 

The Project Company shall prepare and submit to the KRRC a 30% Design Report which will 
include the Project Company’s evaluation findings and specific recommended modifications to 

the Project design.  The Design Report will explain how the proposed preliminary design will 

meet the KRRC’s requirements as set forth in Appendix 4 (Project Technical Requirements) for 

the Project and comply with all Applicable Law and Governmental Approvals.  The Design 

Report will include information on alternatives considered and evaluated and information on 

the rationale or method by which the recommended design was selected.  Information 
considered in the evaluation of alternatives and selection of a recommended design shall 

include but not be limited to: estimated capital costs; compliance with regulatory requirements; 

public safety; and compatibility with California Environmental Quality Act (CEQA), National 

Environmental Policy Act (NEPA) and KRRC environmental objectives and requirements set 

forth in Appendix 4 (Project Technical Requirements). 

The Design Report will include a description of regulatory conditions that apply to the proposed 

design, including but not limited to: 

(a) Applicable Law; 

(b) Approvals and limitations or constraints; 

(c) Governmental Approvals and associated agency review durations, constraints or 

fees; and 

(d) Utility requirements, and the Project Company’s plan for coordinating with all 

public agencies and utilities with jurisdiction over any of the Project 

Implementation Work. 

A draft 30% Design Report shall be reviewed by the KRRC and the KRRC’s comments shall be 

addressed by the Project Company. 

The Project Company shall prepare a final 30% Design Report incorporating KRRC comments 

on the draft Design Report.  The report will include updated analyses, as well as table of 

contents, executive summary, facilities descriptions, and recommended Project chapters. 
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2.7.6 30 Percent Design Drawings. 

The 30% DCD will incorporate the recommended elements from design refinement  into the 

30% drawings.  The 30% drawing set will generally include drawings described below, as 
applicable to proposed design modifications. 

(a) General Drawings: Cover sheet, abbreviations and symbols, key plan, list of 

drawings, Project key plan, drawing symbology, numbering and tagging 

conventions, symbols, and abbreviations, design criteria (90% complete), and 

equipment schedule. 

(b) Civil Drawings: Project Site layout, grading and paving plan, Project Site new 
access road plan and sections.  Identification of any required temporary 

construction easements. 

(c) Structural Drawings: Structural improvements plan, general notes, 

standard concrete details and standard reinforcing details. 

(d) Mechanical Drawings: Mechanical improvements plan, symbols and legends. 

(e) Electrical Drawings: Electrical symbols and legends, one-line diagram, Project 

Site electrical plan, lighting and power plan, and load schedules. 

(f) Restoration Drawings: Project site ground preparation, planting, landscaping, 

irrigation and any associated details. 

2.7.7 Updated Project Cost Model and Estimate. 

The Project Company shall update its Initial Cost Model developed under Preliminary Services 
Task #4 based on any modified design elements from the 30% DCD.  The updated Project 30% 

DCD cost model should focus only on those components that have been modified and 

documented in the 30% DCD, so the KRRC can fully understand any changes in Project costs 

associated with modifications included in the 30% DCD. 

2.7.8 Updated Project Implementation Schedule. 

The Project Company shall update its Initial Project Implementation Schedule based on the 

Project Implementation Work presented in the 30% DCD.  The updated Project Implementation 

Schedule shall indicate key milestone dates for work completion from the final 30% DCD 

through Project Final Completion.  The schedule shall provide for adequate periods for KRRC 

design and GMP Project Submittal reviews and for the Project Company to make revisions and 

obtain written notice to proceed from the KRRC before proceeding with the next work phase.  
The updated Project Implementation Schedule shall be accompanied by a memo or report that 

explains significant changes from the Initial Schedule submittal for key activities and Project 

milestones. 

2.7.9 30 Percent Design Submittal Workshop. 

A one-day workshop will be conducted after the KRRC reviews the 30% Design Documents.  A 
log of review comments will be maintained to ensure all design comments are addressed and 

there is an approach to incorporate into the 60 percent design, as appropriate. 
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2.7.10 Deliverables and KRRC Review. 

The KRRC shall review the 30% DCD and provide the Project Company with written review 

comments.  The Project Company shall allow for a minimum two-week review duration for this 
deliverable by the KRRC, which may be modified by the KRRC at their discretion.  The Project 

Company shall make such revisions as required in order to address the KRRC’s comments.  

The KRRC shall notify the Project Company in writing after the KRRC has determined that 

revisions made by the Project Company are acceptable. 

The Project Company shall anticipate a review of the final 30% DCD by FERC and DSOD.  The 

Project Company shall anticipate a 2-week review duration from FERC/BOC/DSOD for this 
submittal.  Comments shall be incorporated into the 60% DCD. 

Deliverables: 

 Draft and final 30% DCD (including design report, drawings, cost model/estimate, 
and implementation schedule) 

 Workshop Meeting agenda, notes, action items and review comments log 

2.7.11 Transmission/Distribution Design Assumptions. 

The following assumptions apply to the transmission and distribution system demolition 

design: 

(a) Quantities of transmission/distribution removals including line length and pole 

counts are taken from AECOM drawings provided with the RFP.  

(b) Design of transmission/distribution relocations includes final line design, pole, 

foundation, and material specifications. Because PacifiCorp T&D Engineering 

Design Standard were not included in the RFP, Project Company’s transmission 
line design will follow generally accepted engineering and industry standard as 

required by the RFP.  The Project Company shall make every effort to obtain the 

PacifiCorp T&D Engineering Design Standards prior to development of the 

Design Criteria Report, and shall notify the KRRC immediately concerning any 

change in scope of budget. 

(c) J.C. Boyle 230kV Bypass: Assumed two (2) new DE self-supporting TSP’s 
required; single circuit, vertical framing considered. Our assumption includes 

0.5 miles of new 230kV line.   

(d) Copco No. 1 230kV Bypass: Assumed five (5) new DE self-supporting TSP’s 

required; single circuit, both vertical and horizontal framing considered. Based 

on provided drawings, one span will cross the Klamath River, therefore FAA 
requirements will be considered. Our assumption includes one mile of new 

230kV line. 

(e) Design of transmission/distribution relocations will be based on information 

from existing historical drawings. The demolition drawings and design will not 

include modification of PacifiCorp-bordered drawings/document and/or 

drawings owned by other entities. 

(f) Design of transmission/distribution relocations includes modification of existing 

switchyard/ substation arrangement, one line diagrams, control house 

arrangement and panel layout drawings for demolition purpose only. The detail 
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drawings including relaying, control schematic and wiring diagrams of existing 

station were not included with the RFP package and are not part of the estimate. 

(g) Design for reconfiguration of the remaining substation, switchyard, control and 
protection systems are not included in this phase. Additional detail drawings 

required to determine the extent of modifications are not included in the RFP. 

Estimate for this task will be added at the subsequence phase. 

(h) Modification of PacifiCorp-bordered drawings/ document and/or drawings 

owned by other entities.   

(i) Design and modification of transmission lines and substations at remote outside 
the boundary of this project.   

(j) Modification of any transmission line underbuilds not identified in the RFP 

drawings. 
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2.8. PRELIMINARY SERVICES TASK #7 – 60 PERCENT DESIGN COMPLETION 

DOCUMENTS (DCD) 

General Design Approach: 

The project will be sub-divided into design packages considering project scope, discipline and 

design teams. The following design packages are anticipated. 

(a) Gate Procurement Package 

(b) Intake/Outlet Works/Diversion Tunnel Modifications 

(c) Roads, Bridges & Culverts (post-drawdown transportation improvements will 

move directly into detailed design, while construction access improvements will 
be assessed by the Project Company at a feasibility level to confirm approach 

and solution) 

(d) Downstream Flood Improvements 

(e) Recreation 

(f) Restoration 

(g) Dam Site Packages (JC Boyle, Copco No. 1 & 2, Iron Gate):  4 packages 

anticipated to address pre-drawdown modifications, drawdown sequencing, dam 

removal, facilities decommissioning, disposal areas and erosion protection and 

sediment control. 

No scope or budget is included for reservoir rim engineered solutions at the 60% level.  Should 

design for this be required, additional scope and budget will be negotiated and allocated via 
amendment. 

No detailed design scope or budget is provided for construction access improvements, as 

generally defined in Table 2.7-1. Should it be determined, based on the feasibility study being 

completed under Task #6, that additional improvements are required, additional negotiated 

design budgets will be allocated via amendment. 

2.8.1 Period of Performance. 

The KRRC intends to provide a Notice to Proceed for this Preliminary Services Task #7 to allow 

portions of the 60% design to move forward following contract execution.  For any components 

covered in the 30% DCD, the KRRC shall issue written confirmation that it is acceptable for the 

Project Company to continue with the associated 60% following the Project Company’s 30% 

submittal.  Early Work Package Notices to Proceed may also be issued by the KRRC as it may 
deem appropriate.  The Project Company shall submit the Deliverable Material required by the 

60% DCD to the KRRC on the date identified in the Preliminary Services Schedule. 

2.8.2 Minimum Requirements. 

The 60% DCD shall consist of CAD generated drawings and specifications covering general civil 

and site work improvements (including design criteria), geotechnical, soils and drainage, 
structural, mechanical, and landscaping.  The 60% DCD shall include layouts and schematics 

drawn to scale, design criteria and notes showing the proposed design of all Project 

Implementation Work.  The 60% DCD shall include all major elements of the Project design 
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proposed for the Project Implementation Work and shall comply with any proposed 

modifications included in the final 30% DCD. 

The 60% DCD shall include but is not limited to the following (where applicable): 

(a) Design Report 

(i) Design criteria update; 

(ii) Project-specific analyses of Applicable Law and Governmental Approvals; 

(iii) Design considerations reasonably necessary in connection with the 

Project Company’s obligations under Section 15.3 (Coordination with the 

KRRC in Satisfaction of the KHSA Liability Protection Requirements) of 
this Project Agreement; 

(iv) Supporting technical analyses and baseline data to support the proposed 

design; 

(v) Engineering calculations for all disciplines; and 

(vi) Project Implementation Work phasing recommendations. 

(b) Design Drawings 

(i) Index of Drawings, general legend, abbreviations; 

(ii) Cover Sheet, Location Map and Vicinity Map; and 

(iii) Design drawings. 

(c) Specifications: 

(i) A Project specifications document including general requirements, site 
work and materials, describing the size, character and quality of the 

entire Project in its essentials as to kinds and locations of materials; 

equipment selections; and types of structural, mechanical and electrical 

systems;  

(d) Project Cost Model 

(e) Project Implementation Schedule 

(f) Quality management will be achieved through quality control reviews and 

Independent Technical Reviews (ITR) consisting of an independent internal 

engineering team.  The ITR team will be engaged at key project milestones to 

provide input and review of criteria, design concepts, detailed design and 

construction approach. ITRs are budgeted and will be scheduled into the project. 

2.8.3 Criteria. 

The 60% DCD shall incorporate the final 30% DCD and shall include, in addition to drawings 

and specifications set forth in this Section such additional information as needed to describe 

the Project.  The 60% DCD shall indicate the basis for design choices, as well as an explanation 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Appendix 2 
Project Agreement Preliminary Services 

A2-34 
3313885.7 041851  CTR 

of how the design incorporates the KRRC’s design criteria objectives.  The 60% DCD shall 

indicate any new alternative designs, approaches, technologies, equipment or processes that 

the Project Company recommends be considered by the KRRC, if not included in the final 30% 
DCD. 

2.8.4 Design Refinement. 

2.8.4.1 Design Refinement.  The Project Company shall be responsible for 

developing and refining the Project design in close coordination with the KRRC.  The 

Project Company shall conduct all evaluations, calculations, cost estimating, 

scheduling, workshops, and other services as needed to advance the Project design to 
the 60% DCD.  The Project Company shall develop their approach to seed collection, 

propagation and invasive exotic vegetation control, and shall begin implementation of 

those activities as soon as possible during the Preliminary Services Period.  The Project 

Company shall perform its own collection and propagation work during the Preliminary 

Services Period to augment the KRRC collection/propagation described in Reliance 
Document 12 (KRRC Native Seed Collection Summary), as needed to achieve the 

complete restoration of the Project Site. 

2.8.4.2 Workshops.  The Project Company shall conduct workshops addressing 

the following topics with the KRRC to review the design and alternatives and develop a 

recommended approach.  Each workshop shall include a weighted decision process 

developed by the Project Company to compare alternatives on the basis of established 
evaluation criteria. 

(a) Permitting design considerations and anticipated agency reviews 

(b) Update on design, schedule and procurement associated with tunnel and gate 

design components – potential for Early Work Packages 

(c) Proposed modifications to Project components (post 30% DCD) 

(d) Any Governmental Approval issues or updates associated with any proposed 

modifications 

(e) Coordination and connection to existing site utilities 

(f) Electrical supply and distribution (including emergency power) 

(g) Interface with Related Projects  

(h) Update on Mobilization and Site Access Pan; Discussion of site security 
including design guidelines, physical security facilities, electronic security 

features, and cyber security 

The following information shall be prepared by Project Company for each workshop and shall 

be submitted a minimum of one week prior to each workshop: 

(a) Summary of Project activities associated with Workshop topic 

(b) General layout drawings, as appropriate 

(c) Cost estimates for alternatives, as appropriate 

(d) Changes to Project Implementation Schedule, as appropriate 
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2.8.5 60 Percent Design Report. 

The Project Company shall prepare and submit to the KRRC a 60% Design Report which will 

include the Project Company’s evaluation findings and specific recommended design for the 
Project.  The Design Report will explain how the proposed design will meet the KRRC’s 

requirements set forth in Appendix 4 (Project Technical Requirements) for the Project and 

comply with all Applicable Law and Governmental Approvals.  The Design Report will include 

information on alternatives considered and evaluated and information on the rationale or 

method by which the recommended design was selected.  Information considered in the 

evaluation of alternatives and selection of a recommended design shall include but not be 
limited to: estimated capital costs; schedule; compliance with regulatory requirements; public 

safety; and compatibility with CEQA, NEPA, and KRRC environmental objectives and 

requirements. 

The Design Report will include information on major equipment and vendors proposed and 

alternatives evaluated.  Comparisons on equipment and vendors will include technical and 
performance characteristics, reliability, warranties, and operational experience.  The Design 

Report will include supporting documentation such as calculations, schematics, and drawings 

to support the comparisons and recommendations. 

In addition to design criteria, supporting documentation and technical analyses, the Design 

Report will also include the following: 

(a) Update of Mobilization and Site Access Plan, incorporating 60% DCD; 

(b) Plan to coordinate with all Related Projects; 

(c) A description of regulatory conditions that apply to the proposed design, 

including Applicable Law and Governmental Approvals, and associated agency 

review durations, constraints or fees; and 

(d) Utility requirements, and the Project Company’s plan for coordinating with all 
public agencies and utilities with jurisdiction over any of the Project 

Implementation Work. 

A draft 60% Design Report shall be reviewed by the KRRC and the KRRC’s comments shall be 

addressed by the Project Company. 

The Project Company shall prepare a final 60% Design Report incorporating KRRC comments 

on the draft Design Report.  The report will include updated analyses, as well as table of 
contents, executive summary, facilities descriptions, and recommended Project chapters. 

2.8.6 60 Percent Design Drawings. 

The 60% DCD will incorporate the recommended elements from design refinement into the 60% 

design drawings.  The 60% drawing set will generally include drawings described below.   

(a) General Drawings: Cover sheet, abbreviations and symbols, key plan, list of 
drawings, Project key plan, drawing symbology, numbering and tagging 

conventions, symbols, and abbreviations, design criteria (90% complete), 

equipment schedule, valve and gate schedules, and boundary survey. 

(b) Civil Drawings: Project Site grading and paving plan, Project Site new access 

road plan and sections. 
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(c) Structural Drawings: Structural improvements plan, general notes, 

standard concrete details and standard reinforcing details.   

(d) Mechanical Drawings: Mechanical improvements plan, symbols and legends. 

(e) Electrical Drawings: Electrical symbols and legends, one-line diagram, Project 

Site electrical plan, lighting and power plan, and load schedules. 

(f) Restoration Drawings: Project site ground preparation, planting, landscaping, 

irrigation and any associated details. 

(g) Security Drawings: Project Site plan, equipment schedules. 

2.8.7 60 Percent Design Specifications. 

The Project Company shall prepare technical Specifications in the Construction Specification 

Institute (CSI) Spec-Text format, and the list of required shop drawings, in final electronic form 

for printing, copying, and binding.  Specifications shall reflect only the scope of work for the 

current Project.  Standard specifications shall be modified to exclude items not applicable to 

the current Project. 

The Project Company shall prepare a complete and coordinated set of construction 

specifications for all engineering disciplines with an adequate level of detail to allow for 

construction.  The construction specifications shall provide information customarily necessary 

in documents for projects of similar size, complexity, and quality.  The construction 

specifications shall include all information required by the trades to complete construction of 

the Project, and shall comply with all design criteria documented in the 60% DCD and the 
Project Agreement. 

Specifications shall be prepared using the most current version of the Microsoft Word for 

Windows word processor.  If the Project Company standard specifications are in a format other 

than Microsoft Word, they must first be converted to Microsoft Word format, thoroughly 

checked to ensure that a complete conversion was accomplished (including all tables, charts, 
headers, footers, etc.), then edited for this Project as appropriate within Microsoft Word.  The 

text shall be 11-point Arial font.  An electronic file name for each specification section shall 

include a descriptive name preceding a 5-digit specification section number followed by the 

Microsoft Word file extension (e.g., PROJECT 11500.doc). 

Two-sided documents are required in an effort to conserve paper.  The following layout is to be 

used for all Specification sections: 

(a) Header: 

(i) 1st Page: Section Number: Centered at the top, all caps, first page only. 

(ii) Section Title: Centered at the top, all caps, first page only. 

(iii) 2nd Page: None 

(b) Footer Information: (Reverse footer for even numbered pages) 

(c) Articles: ALL CAPS 

(d) Paragraphs: Full justification 
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(e) Font: Arial 11 

(f) Margins: Top, Bottom, Left and Right = 1.0”; Gutter and Header = .5”, Footer = 

.35” 

(g) Paragraph Spacing: 12 pts before, 0 pts after 

(h) Line Spacing: Single 

The Specifications shall use certain conventions for the style of language and the intended 

meaning of certain terms, words, and phrases when used in particular situations.  These 

conventions are as follows: 

(a) Abbreviated Language: Language used in the Specifications is abbreviated.  
Words and meanings shall be interpreted as appropriate.  Words implied, but 

not stated, shall be inferred as the sense requires.  Singular words shall be 

interpreted as plural and plural words shall be interpreted as singular where 

applicable as the context of the Specifications indicates.   

(b) Imperative mood and streamlined language shall generally be used in the 
Specifications.  Requirements expressed in the imperative mood are to be 

performed by the Design/Builder.  Occasionally, the indicative or subjunctive 

mood may be used in the section text for clarity to describe responsibilities that 

must be fulfilled indirectly by the Design/Builder when so noted. 

(c) The words “shall”, “shall be”, or “shall comply with”, depending on the context, 

are implied where a colon (:) is used within a sentence or phrase. 

2.8.8 Updated Project Cost Model and Estimate. 

The Project Company shall update its Initial Cost Model (or 30% DCD Cost Model) to reflect the 

60% DCD.  The updated Project 60% DCD cost model shall include estimated costs for all 

Project Company services, equipment and materials and other fees that may be incurred by the 

Project including appropriate contingencies due to uncertainties regarding cost estimates, site 
conditions and other factors.  The updated cost model shall be broken down into logical cost 

categories such as remaining design services, engineering services during the Project 

Implementation Work, self-performed work, procured Subcontractor work, major equipment 

purchases, major material purchases and other categories with appropriate supporting 

documentation that will assist the KRRC in its evaluation of the Project cost model. 

2.8.9 Subcontracting Plan. 

The Project Company shall prepare a draft Subcontracting Plan which identifies the type of 

work or trades that will be required to complete the Project by the Scheduled Milestone 

Substantial Completion Date, describes the methods the Project Company will utilize to engage 

local subconsultants and subcontractors, describes the methods the Project Company will 

utilize to engage with subconsultants and subcontractors classified as SLTBE Firms, and 
provides a line item breakdown of the estimated costs of each subcontracting package.   

2.8.10 Updated Project Implementation Schedule. 

The Project Company shall update its Project Implementation Schedule presented in the 30% 

DCD.  The updated Project Implementation Schedule shall indicate key milestone dates for 

work completion from the final 60% DCD through Project Final Completion.  The updated 
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Project Implementation Schedule shall provide for adequate periods for KRRC design reviews 

through 100% completion and for the Project Company to make revisions and obtain written 

notification to proceed from the KRRC before proceeding with the next work phase.   

The updated Project Implementation Schedule shall be accompanied by a memo or report that 

explains significant changes from the 30% DCD for key activities and Project milestones.  Upon 

the KRRC’s written approval, the updated Project Implementation Schedule shall be the 

schedule intended to be included as the “Initial Project Implementation Schedule” to be set 

forth as Attachment 5A to Appendix 5 (General Project Implementation Work Requirements) of 

this Project Agreement.  In addition, each Scheduled Milestone Substantial Completion Date 
specified in the Project Implementation Schedule shall be the date intended to be included in 

Section 1.1 (Definitions) of this Project Agreement. 

2.8.11 60 Percent Design Submittal Workshop. 

A 60% design workshop will be conducted after the KRRC reviews the 60% DCD.  This 

workshop will be used to finalize the design comments.  A log of review comments will be 
maintained to assure all design comments are addressed and incorporated, if appropriate. 

2.8.12 Deliverables and KRRC Review. 

The KRRC shall review the 60% DCD and provide the Project Company with written review 

comments.  The Project Company shall allow for a minimum three-week review duration for 

this deliverable by the KRRC, which may be modified by the KRRC at their discretion.  The 

Project Company shall make such revisions as required in order to address the KRRC’s 
comments.  The KRRC shall indicate to the Project Company in writing after the KRRC has 

determined that revisions made by the Project Company are acceptable. 

The Project Company shall anticipate a review of the final 60% DCD by FERC and DSOD.  The 

Project Company shall anticipate a 4-week review duration from FERC/BOC/DSOD for this 

submittal.  Comments shall be incorporated into the GMP Project Submittal. 

Deliverables: 

 Draft and final 60% DCD (including design report, drawings, specifications, cost 
model/estimate, and implementation schedule) 

 Draft and final Subcontracting Plan 

 Workshop Meeting agenda, notes, action items and review comments log 

2.8.13 Inclusion as the Project Design Requirements. 

Upon the KRRC’s written notification that all of the KRRC’s comments, if any, have been 

satisfactorily addressed by the Project Company, the completed 60% DCD shall be included as 

the Project Design Requirements in Appendix 4 (Project Technical Requirements). 
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2.9. PRELIMINARY SERVICES TASK #8 – GMP PROJECT SUBMITTAL AND 

SUPPORTING COST ESTIMATES 

2.9.1 GMP Project Submittal. 

After the Project Company has received the KRRC’s written notification to proceed on Task #8, 

the Project Company shall provide the KRRC, on the date identified in the Preliminary Services 

Schedule, a GMP Project Submittal, which shall be prepared in accordance with the Contract 

Standards and meet the requirements set forth in Section 5.8 (GMP Project Submittal) of this 

Project Agreement. 

The GMP Project Submittal shall incorporate all of the work performed as part of Preliminary 
Services Task #8, set forth the proposed Base Guaranteed Maximum Price for the Project 

Implementation Work (including all services required for implementation of the Project through 

Project Final Completion), and provide information on all engineering, procurement, materials, 

field labor and equipment and other services necessary to perform the Project Implementation 

Work as required under the Project Agreement.  As part of its GMP Project Submittal, the 
Project Company shall submit a final Subcontracting Plan and a final Project Implementation 

Schedule that meets the requirements set forth in Section 5.3 (Project Implementation 

Schedule) of Appendix 5 (General Project Implementation Work Requirements). 

Quality management will be achieved through quality control reviews and Independent 

Technical Reviews (ITR) consisting of an independent internal engineering team. The ITR team 

will be engaged at key project milestones to provide input and review of criteria, design 
concepts, detailed design and construction approach. ITRs are budgeted and will be scheduled 

into the project. 

2.9.2 Basis of the Proposed Base Guaranteed Maximum Price. 

The Project Company will prepare and include in the GMP Project Submittal documentation 

supporting the proposed Base Guaranteed Maximum Price, including Subcontractor and 
equipment vendor bids and quotations, detailed cost estimating data, allowances (where 

appropriate), breakdown of general conditions, and definition of the Project Company’s 

contingency included in the Base Guaranteed Maximum Price.  Such documentation will 

include the following information: 

(a) Engineering services, including: 

(1) Engineering design from 90% to 100% 

(2) Engineering design – value engineering services 

(3) Engineering construction, demolition and restoration support 

(4) Engineering procurement of major equipment and structures 

(5) Documentation 

(b) Project Implementation Work and costs for: 

(1) Services during engineering design from 60% to 100% 

(2) Project Implementation Work support for value engineering  
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(3) General conditions 

(4) Site work, transportation improvements (road, bridge, and culverts), 

downstream flood control improvements, recreation improvements, 
hatchery improvements, water system improvements and traffic control 

(5) Construction of drawdown gates and other ancillary improvements 

(6) Demolition debris removal and disposal 

(7) Performance and payment bonds 

(8) Contingency 

(c) Labor, expenses, rental, overhead and mark-up costs, including: 

(1) Billing rates for all proposed classifications of engineering and 

construction, demolition and restoration services labor and related 

expense rates such as mileage charges, per diem for meals and lodging, 

office charges and personnel vehicle rentals; 

(2) Unburdened rental rates on construction, demolition and restoration 
equipment, trailers, storage containers or space and major tools; 

(3) Direct overhead on labor (benefits), indirect overhead on labor (general 

and administration or G&A), and profit rate on fully cost burdened labor 

rates; 

(4) Proposed overhead mark-up rates and profit rates on expenses, 

materials, equipment rentals, Subcontractors, equipment supplied by 
vendors and consumables (supplies); 

(5) The same cost and pricing information as requested in paragraphs 3 (a), 

(b) and (c) above for major Subcontractors; and 

(6) Demonstration that there are no significant tiered pricing mark-ups so 

that major Subcontractors’ overhead and profit mark-ups are not 
duplicated to similar Project Company mark-ups. 

(d) Project Company shall also provide the following information: 

(1) For engineering field services during Project Implementation Work, labor 

costs and expenses for a Project Implementation Work manager or 

resident engineer for overseeing Project Implementation Work and related 

services; 

(2) For engineering support during Project Implementation Work for review 

of Project Implementation Work Requests for Information (“RFIs”), 

submittals and proposed design or Project Implementation Work changes 

and costs, labor costs and expenses; 

(3) All Base Guaranteed Maximum Price pricing assumptions and 
clarifications on terms and conditions used; 
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(4) All self-performed Project Implementation Work services; 

(5) A breakdown of the Project Company Contingency, how it was 

determined and expected adequacy to cover costs not able to be 
determined accurately at the time of preparation of the GMP Project 

Submittal; 

(6) A list of work activities, expenses and fees not included in the GMP 

which the KRRC may be expected to pay for; 

(7) Key assumptions in the 60% DCD Work Schedule upon which the Base 

Guaranteed Maximum Price is based including dates for each Milestone 
Substantial Completion and Project Final Completion; and 

(8) Any other key assumptions, qualifications or conditions upon which the 

Base Guaranteed Maximum Price is based not covered in the preceding 

items in this Section. 

2.9.3 Preparation of the GMP Project Submittal. 

The Project Company will start the development of the GMP Project Submittal at the 

commencement of the Project during the kickoff partnering workshop to establish dialogue 

from early concept development through the 60 percent design.  During the design phase, the 

Project Company will maintain ongoing communication with the KRRC to assess and analyze 

concept and design changes as they relate to the overall Project cost and schedule.   

The Project Company shall utilize an “open book” approach to develop the GMP Project 
Submittal, providing the KRRC with full access to all the details that make up the final GMP 

Project Submittal. 

Meetings will be held throughout the design and development of the GMP Project Submittal 

with the KRRC to assure the Preliminary Services work is completed in a transparent manner. 

The Project will not have 100% complete plans and specifications at the time the final Base 
Guaranteed Maximum Price is agreed upon.  Therefore, in order to get a more complete 

estimate of the scope, the Project Company will prepare “design gap analysis narratives” for all 

Project Implementation Work items to provide the Project Company’s estimators and the KRRC 

a clearer picture of what is included in the final GMP Project Submittal package. 

During development of the GMP Project Submittal, the Project Company will perform value 

analysis and constructability reviews with design and Project Implementation Work team 
members as the plans are being prepared.  The Project Company will also conduct “bid-ability” 

reviews with the Project Company’s estimators. 

All of these efforts are designed to prepare the documents and estimates as accurately as 

possible and to keep the KRRC fully informed and involved with the design and cost 

throughout the development of the GMP Project Submittal. 

The KRRC shall review the GMP Project Submittal and provide the Project Company with 

written review comments.  The Project Company shall allow for a minimum three-week review 

duration for this deliverable by the KRRC, which may be modified by the KRRC at their 

discretion.  The Project Company shall make such revisions as required in order to address the 

KRRC’s comments.  The KRRC shall indicate to the Project Company in writing after the KRRC 

has determined that revisions made by the Project Company are acceptable. 
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Deliverables:  

 Draft and final GMP Project Submittal 
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2.10. PRELIMINARY SERVICES TASK #9 – 90 PERCENT DESIGN COMPLETION 

DOCUMENTS (DCD) 

General Design Approach: 

The project will be sub-divided into design packages considering project scope, discipline and 

design teams. The following design packages are anticipated. 

(a) Gate Procurement Package 

(b) Intake/Outlet Works/Diversion Tunnel Modifications 

(c) Roads, Bridges & Culverts (post-drawdown transportation improvements will 

move directly into detailed design, while construction access improvements will 
be assessed by the Project Company at a feasibility level to confirm approach 

and solution) 

(d) Downstream Flood Improvements 

(e) Recreation 

(f) Restoration 

(g) Dam Site Packages (JC Boyle, Copco No. 1 & 2, Iron Gate):  4 packages 

anticipated to address pre-drawdown modifications, drawdown sequencing, dam 

removal, facilities decommissioning, disposal areas and erosion protection and 

sediment control. 

No scope or budget is included for reservoir rim engineered solutions at the 90% level.  Should 

design for this be required, additional scope and budget will be negotiated and allocated via 
amendment. 

No detailed design scope or budget is provided for construction access improvements, as 

generally defined in Table 2.7-1. Should it be determined, based on the feasibility study being 

completed under Task #6, that additional improvements are required, additional negotiated 

design budgets will be allocated via amendment. 

2.10.1 Period of Performance. 

After the Project Company receives the KRRC’s written notice to proceed on Task #9, the 

Project Company shall proceed with the performance of services required to achieve 90% 

Design Completion.  The Project Company shall submit the Deliverable Material required by the 

90% DCD to the KRRC on the date identified in the Preliminary Services Schedule. 

2.10.2 Minimum Requirements. 

The 90% DCD shall consist of CAD generated drawings and specifications covering general civil 

and site work improvements (including design criteria), geotechnical, soils and drainage, 

structural, mechanical, and landscaping.  The 90% DCD shall include layouts and schematics 

drawn to scale, design criteria and notes showing the proposed design of all Project 

Implementation Work.  The 90% DCD shall include all major elements of the Project design 
proposed for the Project Implementation Work and shall comply with any proposed 

modifications included in the final GMP Submittal Package. 
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The 90% DCD shall include but is not limited to the following (where applicable): 

(a) Design Report 

(i) Design criteria update; 

(ii) Project-specific analyses of Applicable Law and Governmental Approvals; 

(iii) Design considerations reasonably necessary in connection with the 

Project Company’s obligations under Section 15.3 (Coordination with the 

KRRC in Satisfaction of the KHSA Liability Protection Requirements) of 

this Project Agreement; 

(iv) Supporting technical analyses and baseline data to support the proposed 
design; 

(v) Engineering calculations for all disciplines; and 

(vi) Project Implementation Work phasing recommendations. 

(b) Design Drawings 

(i) Index of Drawings, general legend, abbreviations; 

(ii) Cover Sheet, Location Map and Vicinity Map; and 

(iii) Design drawings. 

(c) Specifications: 

(i) A Project specifications document including general requirements, site 

work and materials, describing the size, character and quality of the 

entire Project in its essentials as to kinds and locations of materials; 
equipment selections; and types of structural, mechanical and electrical 

systems. 

(d) Project Cost Model 

(e) Project Implementation Schedule 

(f) Quality management will be achieved through quality control reviews and 
Independent Technical Reviews (ITR) consisting of an independent internal 

engineering team. The ITR team will be engaged at key project milestones to 

provide input and review of criteria, design concepts, detailed design and 

construction approach. ITRs are budgeted and will be scheduled into the project. 

2.10.3 Criteria. 

The 90% DCD shall incorporate the final 60% DCD and shall include, in addition to drawings 
and specifications set forth in this Section such additional information as needed to describe 

the Project.  The 90% DCD shall indicate the basis for design choices, as well as an explanation 

of how the design incorporates the KRRC’s BDR objectives.  The 90% DCD shall indicate any 

new alternative designs, approaches, technologies, equipment or processes that the Project 
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Company recommends be considered by the KRRC, if not included in the final GMP Submittal 

Package. 

2.10.4 Design Refinement. 

2.10.4.1 Design Refinement.  The Project Company shall be responsible for 

developing and refining the Project design in close coordination with the KRRC.  The 

Project Company shall conduct all evaluations, calculations, cost estimating, 

scheduling, workshops, and other services as needed to advance the Project design to 

the 90% DCD. 

2.10.4.2 Workshops.  The Project Company shall conduct workshops 
addressing the following topics with the KRRC to review the design and alternatives and 

develop a recommended approach.  Each workshop shall include a weighted decision 

process to compare alternatives on the basis of established evaluation criteria. 

(a) Permitting design considerations and anticipated agency reviews 

(b) Update on design, schedule and procurement associated with tunnel and gate 
design components - potential for Early Work Packages 

(c) Proposed modifications to Project components (post GMP Submittal Package) 

(d) Any permitting issues or updates associated with any proposed modifications 

(e) Coordination and connection to existing site utilities 

(f) Electrical supply and distribution (including emergency power) 

(g) Interface with Related Projects 

(h) Update on Mobilization and Site Access Pan; Discussion of site security 

including design guidelines, physical security facilities, electronic security 

features, and cyber security 

The following information shall be prepared by Project Company for each workshop and shall 

be submitted a minimum of one week prior to each workshop: 

(a) Summary of Project activities associated with Workshop topic 

(b) General layout drawings, as appropriate 

(c) Cost estimates for alternatives, as appropriate 

(d) Proposed changes to the Project Implementation Schedule, as appropriate 

2.10.5 90 Percent Design Report. 

The Project Company shall prepare and submit to the KRRC a 90% Design Report which will 
include the Project Company’s evaluation findings and specific recommended design for the 

Project.  The Design Report will explain how the proposed design will meet the KRRC’s 

requirements for the Project and comply with all legal and regulatory requirements.  The 

Design Report will include information on alternatives considered and evaluated and 

information on the rationale or method by which the recommended design was selected.  
Information considered in the evaluation of alternatives and selection of a recommended design 
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shall include but not be limited to: estimated capital costs; schedule; compliance with 

regulatory requirements; public safety; and compatibility with CEQA and KRRC environmental 

objectives and requirements.   

The Design Report will include information on major equipment and vendors proposed and 

alternatives evaluated.  Comparisons on equipment and vendors will include technical and 

performance characteristics, reliability, warranties, and operational experience.  The Design 

Report will include supporting documentation such as calculations, schematics, and drawings 

to support the comparisons and recommendations.   

In addition to design criteria, supporting documentation and technical analyses, the Design 
Report will also include the following: 

(a) Update of Mobilization and Site Access Plan, incorporating 90% DCD; 

(b) Plan to coordinate with all Related Projects; 

(c) A description of regulatory conditions that apply to the proposed design, 

including Applicable Law and Governmental Approvals, and associated agency 
review durations, constraints or fees including any modifications to previously 

issued Governmental Approvals; and 

(d) Utility requirements, and the Project Company’s plan for coordinating with all 

public agencies and utilities with jurisdiction over any of the Project 

Implementation Work. 

A draft 90% Design Report shall be reviewed by the KRRC and the KRRC’s comments shall be 
addressed by the Project Company. 

The Project Company shall prepare a final 90% Design Report incorporating KRRC comments 

on the draft Design Report.  The report will include updated analyses, as well as table of 

contents, executive summary, facilities descriptions, and recommended Project chapters. 

2.10.6 90 Percent Design Drawings. 

The 90% DCD will incorporate the recommended elements from design refinement into the 90% 

design drawings.  The 90% drawing set will generally include drawings described below. 

(a) General Drawings: Cover sheet, abbreviations and symbols, key plan, list of 

drawings, Project key plan, drawing symbology, numbering and tagging 

conventions, symbols, and abbreviations, design criteria (90% complete), 

equipment schedule, valve and gate schedules, and boundary survey. 

(b) Civil Drawings: Project Site grading and paving plan, Project Site new access 

road plan and sections. 

(c) Structural Drawings: Structural improvements plan, general notes, 

standard concrete details and standard reinforcing details. 

(d) Mechanical Drawings: Mechanical improvements plan, symbols and legends. 

(e) Electrical Drawings: Electrical symbols and legends, one-line diagram, Project 

Site electrical plan, lighting and power plan, and load schedules. 
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(f) Restoration Drawings: Project site ground preparation, planting, landscaping, 

irrigation and any associated details. 

(g) Security Drawings: Project Site plan, equipment schedules. 

2.10.7 90 Percent Design Specifications. 

The Project Company shall prepare technical Specifications in the Construction Specification 

Institute (CSI) Spec-Text format, and the list of required shop drawings, in final electronic form 

for printing, copying, and binding.  Specifications shall reflect only the scope of work for the 

current Project.  Standard specifications shall be modified to exclude items not applicable to 

the current Project. 

The Project Company shall prepare a complete and coordinated set of construction 

specifications for all engineering disciplines with an adequate level of detail to allow for 

construction.  The construction specifications shall provide information customarily necessary 

in documents for projects of similar size, complexity, and quality.  The construction 

specifications shall include all information required by the trades to complete construction of 
the Project, and shall comply with all design criteria documented in the 90% DCD and the 

Project Agreement. 

Specifications shall be prepared using the most current version of the Microsoft Word for 

Windows word processor.  If the Project Company standard specifications are in a format other 

than Microsoft Word, they must first be converted to Microsoft Word format, thoroughly 

checked to ensure that a complete conversion was accomplished (including all tables, charts, 
headers, footers, etc.), then edited for this Project as appropriate within Microsoft Word.  The 

text shall be 11-point Arial font.  An electronic file name for each specification section shall 

include a descriptive name preceding a 5-digit specification section number followed by the 

Microsoft Word file extension (e.g., PROJECT 11500.doc). 

Two-sided documents are required in an effort to conserve paper.  The following layout is to be 
used for all Specification sections: 

(a) Header: 

(i) 1st Page: Section Number: Centered at the top, all caps, first page only. 

(ii) Section Title: Centered at the top, all caps, first page only. 

(iii) 2nd Page: None 

(b) Footer Information: (Reverse footer for even numbered pages) 

(c) Articles: ALL CAPS 

(d) Paragraphs: Full justification 

(e) Font: Arial 11 

(f) Margins: Top, Bottom, Left and Right = 1.0”; Gutter and Header = .5”, 

Footer = .35” 

(g) Paragraph Spacing: 12 pts before, 0 pts after 
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(h) Line Spacing: Single 

The Specifications shall use certain conventions for the style of language and the intended 

meaning of certain terms, words, and phrases when used in particular situations.  These 
conventions are as follows: 

(i) Abbreviated Language: Language used in the Specifications is abbreviated.  

Words and meanings shall be interpreted as appropriate.  Words implied, but 

not stated, shall be inferred as the sense requires.  Singular words shall be 

interpreted as plural and plural words shall be interpreted as singular where 

applicable as the context of the Specifications indicates. 

(j) Imperative mood and streamlined language shall generally be used in the 

Specifications.  Requirements expressed in the imperative mood are to be 

performed by the Design/Builder.  Occasionally, the indicative or subjunctive 

mood may be used in the section text for clarity to describe responsibilities that 

must be fulfilled indirectly by the Design/Builder when so noted. 

(k) The words “shall”, “shall be”, or “shall comply with”, depending on the context, 

are implied where a colon (:) is used within a sentence or phrase. 

2.10.8 Updated Project Cost Model and Estimate. 

The Project Company shall update its GMP Submittal Package Cost Model to reflect the 90% 

DCD.  The updated Project 90% DCD cost model shall include estimated costs for all Project 

Company services, equipment and materials and other fees that may be incurred by the Project 
including appropriate contingencies due to uncertainties regarding cost estimates, site 

conditions and other factors.  The updated cost model shall be broken down into logical cost 

categories such as remaining design services, engineering services during the Project 

Implementation Work, self-performed work, procured Subcontractor work, major equipment 

purchases, major material purchases and other categories with appropriate supporting 
documentation that will assist the KRRC in its evaluation of the Project cost model. 

2.10.9 Subcontracting Plan. 

The Project Company shall prepare a draft Subcontracting Plan which identifies the type of 

work or trades that will be required to complete the Project by each Scheduled Milestone 

Substantial Completion Date, describes the methods the Project Company will utilize to engage 

local subconsultants and subcontractors, describes the methods the Project Company will 
utilize to engage with subconsultants and subcontractors classified as SLTBE Firms, and 

provides a line item breakdown of the estimated costs of each subcontracting package.   

2.10.10 Updated Project Implementation Schedule. 

The Project Company shall update its Project Implementation Schedule presented in the final 

GMP Submittal Package.  The updated Project Implementation Schedule shall indicate key 
milestone dates for work completion from the final 90% DCD through Project Final Completion.  

The updated Project Implementation Schedule shall provide for adequate periods for KRRC 

design reviews through 100% completion and for the Project Company to make revisions and 

obtain written notification to proceed from the KRRC before proceeding with the next work 

phase. 

The updated Project Implementation Schedule shall be accompanied by a memo or report that 
explains significant changes from the GMP Submittal Package for key activities and Project 
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milestones.  Upon the KRRC’s written approval, the updated Project Implementation Schedule 

shall be the schedule intended to be included as the “Initial Project Implementation Schedule” 

to be set forth as Attachment 5A to Appendix 5 (General Project Implementation Work 
Requirements) of this Project Agreement.  In addition, each Scheduled Milestone Substantial 

Completion Date specified in the Project Implementation Schedule shall be the dates intended 

to be included in Section 1.1 (Definitions) of this Project Agreement. 

2.10.11 90 Percent Design Submittal Workshop. 

A 90% design workshop will be conducted after the KRRC reviews the 90% DCD.  This 

workshop will be used to finalize the design comments.  A log of review comments will be 
maintained to assure all design comments are addressed and incorporated, if appropriate. 

2.10.12 Deliverables and KRRC Review. 

The KRRC shall review the 90% DCD and provide the Project Company with written review 

comments.  The Project Company shall allow for a minimum two-week review duration for this 

deliverable by the KRRC, which may be modified by the KRRC at their discretion.  The Project 
Company shall make such revisions as required in order to address the KRRC’s comments.  

The KRRC shall indicate to the Project Company in writing after the KRRC has determined that 

revisions made by the Project Company are acceptable. 

Deliverables: 

 Draft and final 90% DCD (including design report, drawings, specifications, cost 
model/estimate, and implementation schedule) 

 Draft and final Subcontracting Plan 

 Workshop Meeting agenda, notes, action items and review comments log 

2.10.13 Inclusion as the Project Design Requirements. 

Upon the KRRC’s written notification that all of the KRRC’s comments, if any, have been 

satisfactorily addressed by the Project Company, the completed 90% DCD shall be included as 

the Project Design Requirements in Appendix 4 (Project Design Requirements). 
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2.11. POTENTIAL ADDITIONAL PRELIMINARY SERVICES 

As provided in subsection 5.2(B) (Additional Preliminary Services) of this Project Agreement, the 

KRRC may request that the Project Company perform potential Additional Preliminary Services.  
In particular, such Additional Preliminary Services may include the following: 

 Design or design review of City of Yreka water system improvements 

 Additional permitting or related services that nay be required between the GMP 
Contract Amendment Date and the Project Implementation Contract Amendment 

Date 

 Design or design review of Fall Creek and Iron Gate hatchery improvements 

 Implementation of aquatic resource measures and reporting 

 Implementation of terrestrial resource measures and reporting 

 Completion of water quality monitoring and reporting 

 Cultural resources support 

 Supporting review and analysis relating to KHSA Indemnity issues, only to the 
extent requested by the KRRC 
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2.12. PRELIMINARY SERVICES FEE 

2.12.1 Compensation for Base Preliminary Services. 

The KRRC shall pay the Project Company a Preliminary Services Fee on a time and materials 
basis, with an upset limit of $ .  The Preliminary Services Fee shall serve as the 

Project Company’s entire compensation for all Base Preliminary Services performed as required 

under this Project Agreement, and shall include costs for any and all out-of-pocket 

disbursements for travel, lodging and other expenses incidental to the performance of the Base 

Preliminary Services and any payments to third parties such as Subcontractors. 

The Project Company shall earn its Preliminary Services Fee progressively based upon the 
Project Company’s percentage completion of the Base Preliminary Services as reasonably 

determined by the KRRC, based on the following upset limits for each task: 

Preliminary Services Task Upset Limit 

Task #1: Project Management $  

Task #2: Project Site and Project Conditions 
Verification 

$  

Task #3: Permitting Support and Compliance 

Program 

$  

Task #4: Initial Cost Model and 

Implementation Schedule 

$  

Task #5: Design Criteria Report $  

Task #6: 30% Design Completion Documents $  

Task #7: 60% Design Completion Documents $  

Task #8: GMP Project Submittal and 

Supporting Cost Estimates 

$  

Task #9: 90% Design Completion Documents $  

2.12.2 Payment Requests. 

The Project Company shall request monthly progress payments of the portion of the 

Preliminary Services Fee payable with respect to each Preliminary Services Task.  Monthly 

payment requests shall be submitted within 30 days after the end of the month.  All billings 

and requests for progress payments shall require a written invoice from the Project Company in 

a form acceptable to the KRRC.  The Project Company shall submit all billings with any 
necessary invoices, time records, Preliminary Services Deliverable Material, and other 

appropriate evidence of performance, after which the KRRC shall make payment at the earliest 

practicable time, but not later than 30 days following receipt of a proper payment request.   

If requested by the KRRC to facilitate the payment process and track progress of the 

Preliminary Services Tasks, the Project Company shall provide the KRRC with an itemization of 
its compensation according to a Work Breakdown Structure (“WBS”) in a form the KRRC 
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supplies or approves (at the KRRC’s option), that defines all Preliminary Services Tasks (Project 

Company’s and Subcontractors’), along with a Preliminary Services Schedule providing the 

timeline for each Preliminary Services Task, a Project budget defining the planned man-hours 
and costs for each Preliminary Services Task, and a schedule of deliverables providing the 

timeline for all Preliminary Services Deliverable Material to be provided to the KRRC.  The WBS 

shall further define which tasks are to be performed by Subcontractors.  The WBS shall not 

relieve the Project Company of its performance, schedule or other obligations under this Project 

Agreement. 

2.12.3 Compensation for Additional Preliminary Services. 

In the event the KRRC elects to request any Additional Preliminary Services, compensation for 

the Additional Preliminary Services shall be negotiated by the KRRC and the Project Company 

in accordance with subsection 9.1(B) (Compensation for Additional Preliminary Services) of this 

Project Agreement. 
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ATTACHMENT 2A 

 

INITIAL PRELIMINARY SERVICES SCHEDULE 
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ATTACHMENT 2B 

 

PRELIMINARY SERVICES PROJECT COMPANY SUBMITTALS 

Task 
No. 

Task Name Required Submittals 
BOC 

Review 

Applicable 
Governmental 
Review Entity 

1 Project Management 

  Monthly Progress Reports   

  Meeting Agendas and Notes   

  Technical Workshop Agendas and Notes   

  Mobilization and Site Access Plan   

  Site Trailers and Utilities Plan   

  Security Plan   

  Photographic Documentation Plan   

  Related Projects Coordination Protocol   

  Maintenance of Facilities Operations Plan   

  Emergency Operations and Response Plan   

  Health and Safety Plan Yes FERC 

  Project Execution Plan   

  Project Team Structure and Staffing Plan   

  Communications Plan   

  Scope Management Plan   

 
 Change Management/Integration Management 

Plan 
  

  Schedule Management Plan Yes FERC 

  Budget Management Plan Yes FERC 

  Risk Management Plan Yes FERC 

  Procurement Management Plan   

 
 Project Implementation and Quality 

Management Plan 
  

  Document Control Plan   

  Preliminary Services Schedule   

  FERC Required Plans and Submittals Yes FERC 

  Document Submittal Procedures   

  Partnering Charter   

  Records Management System Documentation   

  Constructability Review Report(s) Yes FERC 

  Value Engineering Report(s) Yes FERC 

2 Project Site and Project Conditions Verification 

  Existing Conditions Work Plan(s)   

  Existing Conditions Assessment Report   

 
 Geotechnical Investigation and Laboratory Testing 

Plan 
Yes FERC/DSOD 

  Geotechnical Drilling Site Access Plan   

  Geotechnical Data Report Yes FERC/DSOD 

  Rim Stability and Mitigation Memo   

3 Permitting Support and Compliance Program 

 
 Initial, Final and Amended Environmental 

Compliance Plan 
 Federal and 

State regulatory 
agencies 

  Permit Applications   

 
 Plans or supporting material for KRRC-managed 

Governmental Approvals 
  

4 Initial Cost Model and Schedule 

  Initial Cost Model and Estimate Yes FERC 

  Initial Implementation Schedule Yes FERC 
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5 Design Criteria Report 

  Design Criteria Report Yes FERC/DSOD 

  Review Meeting Agenda and Notes   

6 30% Design Completion Documents 

  Proof of Concept Assessment   

  Construction Access Feasibility Assessment   

  Seed Collection and Propagation Plan   

  Invasive and Exotic Vegetation Removal Plan   

  30% Design Drawings and Design Report   

  Cost Estimate   

  Project Implementation Schedule    

  30% Design Workshop Agenda and Meeting Notes   

7 60% Design Completion Documents 

 
 60% Design Drawings, Design Report and 

Specifications 
Yes FERC/DSOD 

  Cost Estimate Yes FERC 

  Project Implementation Schedule  Yes FERC/DSOD 

  Subcontracting Plan   

  60% Design Workshop Agenda and Meeting Notes   

8 GMP Project Submittal and Supporting Cost Estimates 

  GMP Project Submittal Yes FERC 

 
 GMP Submittal Workshop Agenda and Meeting 

Notes 
  

9 90% Design Completion Documents 

 
 90% Design Drawings, Design Report and 

Specifications 
Yes FERC/DSOD 

  Cost Estimate Yes FERC 

  Project Implementation Schedule  Yes FERC/DSOD 

  90% Design Workshop Agenda and Meeting Notes   
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ATTACHMENT 2C 

COMPENSATION FOR PRELIMINARY SERVICES 
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ATTACHMENT 2D 

SCHEDULE OF FEES AND CHARGES 
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APPENDIX 3 

 

GOVERNMENTAL APPROVALS 

3.1. PURPOSE 

The purpose of this Appendix is to provide a list of the Governmental Approvals that are 

expected to be required with respect to the Contract Services.  The Project Company shall 

obtain and maintain all Governmental Approvals required for the Project that are not identified 

as the responsibility of either party or are absent from the tables provided in this Section.  If 

any additional Governmental Approvals are identified, the KRRC and the Project Company 
shall jointly determine which entity will be the application manager.  In all cases, the Project 

Company will be responsible for compliance with any compliance requirements.   

To the best knowledge of the parties, Table 3-1 and Table 3-2 of this Appendix represents the 

complete list of Governmental Approvals as of the Contract Date.  

3.2. PROJECT COMPANY-MANAGED GOVERNMENTAL APPROVALS 

The purpose of Table 3-1 is to indicate the Governmental Approvals for which the Project 

Company will be the application manager and to provide additional details on the responsibility 

of the Project Company and the KRRC with respect to supplying information and fee payment 

of such Governmental Approvals. 

3.3. KRRC-MANAGED GOVERNMENTAL APPROVALS 

The purpose of Table 3-2 is to indicate the Governmental Approvals for which the KRRC will be 
the application manager and to provide additional details on the responsibility of the Project 

Company and the KRRC with respect to supplying information and fee payment required to 

obtain such Governmental Approvals.  After the KRRC-Managed Governmental Approvals are 

issued, the Governmental Approvals will become Compliance Documents, and the Project 

Company will be responsible for complying with all permit terms and conditions, unless 
otherwise stated herein. 

[Note:  Governmental Approvals listed in Tables 3-1 and 3-2 to be finalized on the GMP 

Contract Amendment Date based on the GMP Project Submittal. The last column of 

Tables 3-1 and 3-2, labeled “Expected Date of Issuance”, are to be finally determined on 

the Project Implementation Contract Amendment Date.] 
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Table 3-1 

Project Company-Managed Governmental Approvals 

Name of 

Governmental 

Approval 

Issuing 

Agency 

Permittee

/Approval 

Holder 

Application 

Manager 

Information Supply Responsibility for 

Application 

Fee Payment 

Responsibility 

Expected Date 

of Issuance 

Section 402 
National Pollutant 

Discharge 

Elimination 

System (General 

Construction 

Permit) 

Regional Water 
Quality Control 

Board 

(RWQCB) / 

ODEQ 

Project 
Company 

Project 
Company 

Project Company: All materials and information 
required for permit application and Stormwater 

Pollution Prevention Plan (SWPPP) 

KRRC: None 

Project 
Company 

 

Encroachment 

Permit 

Oregon 

Department of 
Transportation 

(ODOT) 

Project 

Company 

Project 

Company 

Project Company: Design drawings, limits of 

work, work activities and materials description.  
All materials and information required for permit 

application, notification, reporting, and 

subsequent information requests. 

KRRC: None 

Project 

Company 
 

Over-Dimensional 

Permit 

ODOT Project 
Company 

Project 
Company 

Project Company: All materials and information 
required for permit application, reporting, and 

subsequent information requests. 

KRRC: None 

Project 
Company 

 

Forestry 

Notification and 
Permit to Use Fire 

or Power-Driven 

Machinery (PDM) 

Oregon 

Department of 
Forestry 

Project 

Company 

Project 

Company 

Project Company: Clearing limits and acreage of 

forest to be cut.  All materials and information 
required for permit application and subsequent 

information requests. 

KRRC: None 

 

 

Project 

Company 
 

Asbestos/Lead/ 
PCB/Other 

ODEQ /Oregon 
Health 

Project Project Project Company: All materials and information 
required for notification, reporting, and 

Project  
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Table 3-1 

Project Company-Managed Governmental Approvals 

Name of 

Governmental 

Approval 

Issuing 

Agency 

Permittee

/Approval 

Holder 

Application 

Manager 

Information Supply Responsibility for 

Application 

Fee Payment 

Responsibility 

Expected Date 

of Issuance 

Hazardous Wastes 
Removal and  

Abatement 

Notifications and 

related reporting 

and sampling 

Authority / 
U.S. 

Environmental 

Protection 

Agency (EPA) / 

Occupational 

Safety and 
Health 

Administration 

(OSHA) 

Company Company subsequent information requests. 

KRRC: Phase 1 and Phase 2 Environmental Site 

Assessments provided as Reliance Documents to 

Agreement 

Company 

Underground 

Storage 

Tanks/Leaking 

Underground 

Storage Tanks 
decommissioning/

cleanup 

notification and 

related sampling 

and reporting 

ODEQ Project 

Company 

Project 

Company 

Project Company: All materials and information 

required for notification, reporting, and 

subsequent information requests. 

KRRC: None 

Project 

Company 
 

Explosives Storage 
and Explosives 

Magazine 

Relocation 

notifications 

Oregon Office 
of the State 

Fire Marshal 

Project 

Company 

Project 

Company 

Project Company: All materials and information 
required for notification, reporting, and 

subsequent information requests. 

KRRC: None 

Project 

Company 
 

Treated Wood 

Generation Notice 

California 

Department of 
Toxic 

Substances 

Control 

Project 

Company 

Project 

Company 

Project Company: All materials and information 

required for notification, reporting, and 

subsequent information requests. 

KRRC: None 

Project 

Company 
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Table 3-1 

Project Company-Managed Governmental Approvals 

Name of 

Governmental 

Approval 

Issuing 

Agency 

Permittee

/Approval 

Holder 

Application 

Manager 

Information Supply Responsibility for 

Application 

Fee Payment 

Responsibility 

Expected Date 

of Issuance 

Geotechnical Hole 
/ Monitoring Well 

/ Water Supply 

Well Report Forms 

Oregon 
Department of 

Water 

Resources 

Project 

Company 

Project 

Company 

Project Company: All materials and information 
required for permit, reporting, and subsequent 

information requests. 

KRRC: None 

 

Project 

Company 
 

In-Water Blasting 

Permit 
ODFW Project 

Company 

Project 

Company 

Project Company: All materials and information 

required for permit, notification, reporting, and 

subsequent information requests. 

KRRC: None 

Project 

Company 
 

Explosives Storage 

and Explosives 

Magazine 
Relocation 

notifications 

California 

Office of the 

State Fire 

Marshal 

Project 

Company 

Project 

Company 

Project Company: All materials and information 

required for notification, reporting, and 

subsequent information requests. 

KRRC: None 

Project 

Company 
 

Business License Klamath 

County 

Project 

Company 

Project 

Company 

Project Company: All information required for 

license application. 

KRRC: None 

Project 

Company 
 

Business License Siskiyou 

County 

Project 

Company 

Project 

Company 

Project Company: All information required for 

license application. 

KRRC: None 

Project 

Company 
 

Asbestos/Lead/ 
PCB/Other 

Hazardous Wastes 

Removal and  

Siskiyou 

County 

Project 

Company 

Project 

Company 

Project Company: All materials and information 
required for declaration, reporting, and 

subsequent information requests. 

Project 

Company 
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Table 3-1 

Project Company-Managed Governmental Approvals 

Name of 

Governmental 

Approval 

Issuing 

Agency 

Permittee

/Approval 

Holder 

Application 

Manager 

Information Supply Responsibility for 

Application 

Fee Payment 

Responsibility 

Expected Date 

of Issuance 

Abatement 
declaration and 

related reporting 

and sampling 

KRRC: None 

 

Environmental 

Health Division 

Water Wells / 
Monitoring Wells / 

Exploratory 

Borings Permits 

Siskiyou 

County 

Project 

Company 

Project 

Company 

Project Company: All materials and information 

required for permit, reporting, and subsequent 

information requests. 

KRRC: None 

Project 

Company 
 

Encroachment 

Permit  

 

Siskiyou 

County 

Project 

Company 

Project 

Company 

Project Company: All materials and information 

required for permit, reporting, and subsequent 

information requests. 

KRRC: None 

Project 

Company 
 

Building Permit 
(Flood Control 

Improvements) 

 

Siskiyou 
County 

Project 
Company 

Project 
Company 

Project Company: All materials and information 
required for flood control improvements building 

permit, reporting, and subsequent information 

requests. 

KRRC: None 

Project 
Company 

 

Transportation 

Permit 

Siskiyou 

County 

Project 

Company 

Project 

Company 

Project Company: All materials and information 

required for permit, reporting, and subsequent 

information requests. 

KRRC: None 

Project 

Company 
 

Sign Permit Siskiyou 
County 

Project 
Company 

Project 
Company 

Project Company: All materials and information 
required for permit, reporting, and subsequent 

information requests. 

Project 
Company 
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Table 3-1 

Project Company-Managed Governmental Approvals 

Name of 

Governmental 

Approval 

Issuing 

Agency 

Permittee

/Approval 

Holder 

Application 

Manager 

Information Supply Responsibility for 

Application 

Fee Payment 

Responsibility 

Expected Date 

of Issuance 

KRRC: None 

Underground 

Storage 

Tanks/Leaking 
Underground 

Storage Tanks 

closure/cleanup 

notification and 

related sampling 

and reporting 

Siskiyou 

County 

Project 

Company 

Project 

Company 

Project Company: All materials and information 

required for notification, reporting, and 

subsequent information requests. 

KRRC: None 

Project 

Company 
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Table 3-2 

KRRC-Managed Governmental Approvals 

Name of 

Governmental 
Approval 

Issuing 

Agency 

Permittee

/Approval 
Holder 

Application 

Manager 

Information Supply Responsibility for 

Application 

Fee Payment 

Responsibility 

Expected Date 

of Issuance 

NEPA Record of 

Decision or FERC 

Order 

FERC FERC FERC Project Company: Data and analyses from 

Preliminary Services work to support FERC, as 

needed. 

KRRC: Data and analyses to support FERC as 

needed. 

NA  

Approval 

Establishing 

Effectiveness of 

LKP License 

Transfer 

FERC KRRC KRRC Project Company: Data and analyses from 

Preliminary Services work to support FERC, as 

needed. 

KRRC: Data and analyses to support FERC as 

needed. 

KRRC  

Approval 

Establishing 

Effectiveness of 

LKP License 

Surrender 

FERC KRRC KRRC Project Company: Data and analyses from 

Preliminary Services work to support FERC, as 

needed. 

KRRC: Data and analyses to support FERC as 

needed. 

KRRC  

CWA Section 404 

Individual Permit 

United 

States 

Army 

Corps of 
Engineers 

(USACE) 

KRRC KRRC Project Company: Draft application review; Data 

and analyses from Preliminary Services work to 

support application, as needed. 

KRRC: All materials and information required for 

application. 

KRRC  

WSR 
Determination 

Memo 

NPS 
(primary), 

BLM, 

USFWS, or 

KRRC KRRC Project Company: None 

KRRC: All materials and information required. 

KRRC  
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Table 3-2 

KRRC-Managed Governmental Approvals 

Name of 

Governmental 

Approval 

Issuing 

Agency 

Permittee

/Approval 

Holder 

Application 

Manager 

Information Supply Responsibility for 

Application 

Fee Payment 

Responsibility 

Expected Date 

of Issuance 

USFS 

ESA Section 7 

Biological 

Opinions 

United 

States 

Fish and 
Wildlife 

Service / 

National 

Marine 

Fisheries 

Service 

KRRC KRRC Project Company: None 

KRRC: Draft and final Biological Assessments. 

KRRC  

NHPA Section 106 

Consultation and 

associated plans 

SHPOs, 

THPOs, 
ACHP, 

Tribes 

KRRC KRRC Project Company: None  

KRRC: All materials and information required for 

notification, reporting, and subsequent information 

requests. 

KRRC  

CEQA Notice of 

Determination 
California 

State 

Water 
Resources 

Control 

Board 

(SWRCB) 

SWRCB SWRCB Project Company: Data and analyses to support 

SWRCB as needed. 

KRRC: Data and analyses to support SWRCB as 

needed. 

KRRC  

Section 401 Water 

Quality 
Certification 

SWRCB / 

ODEQ 

KRRC KRRC Project Company: Data and analyses to support 

SWRCB as needed. 

KRRC: Data and analyses to support SWRCB as 

needed. 

KRRC  

Lake and 

Streambed 
CDFW KRRC KRRC Project Company: Draft application review; Data 

and analyses from Preliminary Services work to 
KRRC  
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Table 3-2 

KRRC-Managed Governmental Approvals 

Name of 

Governmental 

Approval 

Issuing 

Agency 

Permittee

/Approval 

Holder 

Application 

Manager 

Information Supply Responsibility for 

Application 

Fee Payment 

Responsibility 

Expected Date 

of Issuance 

Alteration 
Agreement 

support application, as needed. 

KRRC: Materials and information required for 

application. 

Incidental Take 

Permit 
CDFW KRRC KRRC Project Company: Draft application review; Data 

and analyses from Preliminary Services work to 

support application, as needed. 

KRRC: Materials and information required for 

application. 

KRRC  

Removal/Fill  and 

In Water Work 
Period Variance 

ODSL KRRC KRRC Project Company: Draft application review; Data 

and analyses from Preliminary Services work to 

support application, as needed. 

KRRC: Materials and information required for 

application. 

KRRC  

Fish Passage 

Approval 
ODFW KRRC KRRC Project Company: Draft application review; Data 

and analyses from Preliminary Services work to 

support application, as needed. 

KRRC: Materials and information required for 

application. 

KRRC  

State Lands 
Surface and 

Submerged Lands 

Lease  

State 
Lands 

Commissio

n 

KRRC KRRC Project Company: Draft application review. 

KRRC: Materials and information required for 

application. 

KRRC  

Dam Removal 

Permit 
California 

Division of 

Safety of 

KRRC KRRC Project Company: Draft application review; Data 

and analyses from Preliminary Services work to 

support application, as needed.  All Project 

KRRC  
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Table 3-2 

KRRC-Managed Governmental Approvals 

Name of 

Governmental 

Approval 

Issuing 

Agency 

Permittee

/Approval 

Holder 

Application 

Manager 

Information Supply Responsibility for 

Application 

Fee Payment 

Responsibility 

Expected Date 

of Issuance 

Dams 
(DSOD) 

Company design submittals will require review by 

DSOD. 

KRRC: Materials and information required for 

application. 

Dam Safety/ 

Decommissioning  
OWRD KRRC KRRC Project Company: Draft application review; Data 

and analyses from Preliminary Services work to 

support application, as needed. 

KRRC: Materials and information required for 

application. 

KRRC  

California Coastal 
Zone Consistency 

Review 

CCC KRRC KRRC Project Company: Draft application review; Data 
and analyses from Preliminary Services work to 

support application, as needed. 

KRRC: Materials and information required for 

application. 

KRRC  

Land Use Permits Klamath 
County / 

Siskiyou 

County 

KRRC KRRC Project Company: None 

KRRC: Materials and information required to 

execute a Memorandum of Agreement with each 

County 

KRRC  

Community 
Development 

Department – 

Building Division 

and Septic On-Site 

Division Permits 

(e.g., structural, 
electrical, 

Klamath 

County 

KRRC KRRC Project Company: Data and analyses from 
Preliminary Services work pertaining to any septic 

system demolition. 

KRRC: Materials and information required to 

execute a Memorandum of Agreement with each 

County 

KRRC  
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Table 3-2 

KRRC-Managed Governmental Approvals 

Name of 

Governmental 

Approval 

Issuing 

Agency 

Permittee

/Approval 

Holder 

Application 

Manager 

Information Supply Responsibility for 

Application 

Fee Payment 

Responsibility 

Expected Date 

of Issuance 

mechanical, 
plumbing permits)  

Site Development 

Permit 

Klamath 

County 

KRRC KRRC Project Company: None 

KRRC: Materials and information required to 
execute a Memorandum of Agreement with each 

County 

KRRC  

Development and 
Demolition Permit 

Siskiyou 

County 

KRRC KRRC Project Company: None 

KRRC: Materials and information required to 
execute a Memorandum of Agreement with each 

County 

KRRC  

Building Permit 
(Hatchery Work) 

Siskiyou 

County 

KRRC KRRC Project Company: Draft application review 

KRRC: Materials and information required for 

hatchery related application. 

KRRC  

CLOMR/LOMR Siskiyou 

County / 

Klamath 

County 

KRRC KRRC Project Company: Data and analyses from 

Preliminary Services work to support application, 

as needed.  Materials and information required for 

LOMR application. 

KRRC: Materials and information required for 

CLOMR application. 

KRRC  
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APPENDIX 4 

 

PROJECT TECHNICAL REQUIREMENTS 

4.1. PURPOSE 

These Project Technical Requirements set forth the minimum design, construction, demolition 

and restoration technical requirements for the Project.  This Appendix augments and, to the 

extent of any inconsistencies, supersedes Appendix 1 (Project and Project Site Description) in 

defining the Project and the Project Implementation Work the Project Company is required to 

perform hereunder. 

[Note:  This Appendix contains the technical requirements for the Preliminary Services.  

This Appendix will contain the technical requirements for the Project Implementation 

Work as developed to the 60% level, and will be developed, augmented, and completed 

based on the Preliminary Services performed by the Project Company and incorporated 

in the Project Agreement on the GMP Contract Amendment Date.] 

4.2. WORK RESTRICTIONS 

4.2.1 Required Design Criteria – Cessation of Power Generation. 

(a) Copco No. 1 – November 1 of year prior to the drawdown year; 

(b) J.C. Boyle and Iron Gate – January 1 of the drawdown year; and 

(c) Copco No. 2 – May 1 of the drawdown year. 

4.2.2 Required Design Criteria – Drawdown Timing. 

(a) All drawdown and release of sediment shall comply with requirements and dates 

listed in Governmental Approvals; 

(b) Initial drawdown of Copco Lake from operating elevation to spillway elevation 

shall begin on November 1 the year prior to the drawdown year; and 

(c) Reservoir drawdown and sediment release shall start on January 1 of the 
drawdown year and be complete by March 15 of the drawdown year. 

4.2.3 Required Design Criteria – In-Water Work. 

(a) California and Oregon in-water work shall take place within the dates listed in 

Governmental Approvals; and 

(b) In-water work is anticipated to be restricted to: 

(i) California: June 15 to October 15; and 

(ii) Oregon: July 1 to December 31 

4.2.4 Required Design Criteria – On-Site Work Hours. 

(a) All construction Work shall take place during the hours listed and in compliance 

with Governmental Approvals; and 
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(b) On-site work hours are expected to be restricted to: 

(i) General: Shift work from 6:00 AM to 4:00 PM and 6:00 PM to 4:00 AM, 

with maintenance activities in between; Monday through Sunday; and 

(ii) Blasting: 8:00 AM to 6:00 PM; Monday through Saturday. 

4.2.5 Required Design Criteria - Existing Utility Interruptions. 

(a) The Project Company shall locate existing utilities and facilities or engage the 

services of a utilities locating service to locate existing utilities at each site prior 

to commencement of design and work.  Existing utilities and facilities shall not 

be disturbed or damaged while locating them; and 

(b) Do not interrupt utilities serving other facilities unless permitted under the 

following conditions and then only after arranging to provide temporary utility 

services as required to maintain continuous operation of the Project. 

(i) Notify KRRC and Utility Owner no less than seven (7) working days in 

advance of proposed utility interruptions; 

(ii) Do not proceed with utility interruptions without KRRC’s and Utility 

Owner’s written permission; and 

(iii) The Project Company shall make formal written request, to the KRRC 

and the Utility Owner which shall include a detailed, step-by-step work 

plan identifying all work activities to be performed during the utility 

interruption and the sequence and timing of each work activity.  Also 
provide contingency plan should temporary services become unusable 

during Work activities. 

4.3. DIVERSION TUNNEL IMPROVEMENTS AND GATES 

4.3.1 Required Design Criteria. 

This Section covers design of the following diversion tunnel improvements and gates: 

(a) Copco No. 1 Dam: new gate structure, erosion protection at gate structure, 

tunnel lining required for drawdown, modification of existing intake structure, 

removal of existing concrete plug, removal of intake structure after completion of 

new gate structure, removal of new gate structure following drawdown, and new 

upstream and downstream tunnel plugs following dam removal; 

(b) Iron Gate Dam: check the condition and stability of existing liner during 
drawdown, new tunnel lining required for drawdown, removal of downstream 

tunnel portal, removal of existing diversion tunnel air vent pipe, new gate 

structure, erosion protection at gate structure, removal of intake structure trash 

rack, removal of existing concrete bulkhead and blind flange, removal of existing 

upper sluice gate and lower concrete bulkhead from bottom of gate tower, 
removal of intake structure, removal of gate tower above finished grade, removal 

of new gate structure, new gate shaft plug, and new upstream and downstream 

tunnel plugs; 

(c) Design of opening of diversion culverts at J.C. Boyle; 
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(d) New tunnel plugs for J.C. Boyle tunnel and Copco No. 2 tunnels; 

(e) Design of system to keep large debris that could prevent the reservoir drawdown 

from being completed on schedule from entering diversion tunnels during 
reservoir drawdown; and 

(f) Design operation of control system to implement reservoir lowering as specified 

in Article 4.6. 

4.3.2 Applicable Standards. 

The design and construction of the diversion tunnel improvements and gates shall comply with 

all Applicable Law, and shall be done in conformance with the latest version of applicable 
standards, manuals and guidelines.  At a minimum, the Project Company shall comply with 

listed standards below, and shall propose additional standards where appropriate for KRRC 

review.  Should proposed standards conflict with those listed below, the Project Company shall 

provide justification for revising the Project Agreement standards prior to proceeding with 

design. 

(a) ACI 318 Building Code Requirements for Reinforced Concrete, American 

Concrete Institute; 

(b) ACI 506 Guide to Shotcrete, American Concrete Institute; 

(c) ACI 506.4 Guide for the Evaluation of Shotcrete, American Concrete Institute; 

(d) EM 1110-2-2901 Tunnels and Shafts in Rocks, U.S. Army Corps of Engineers; 

(e) EM 1110-2-1602 Hydraulic Design of Reservoir Outlet Works, U.S. Army Corps 
of Engineers; 

(f) EM 1110-2-2400 Structural Design and Evaluation of Outlet Works, U.S. Army 

Corps of Engineers; 

(g) International Tunneling and Underground Space Association (ITA) - ITA 

Guidelines for the Design of Tunnels (1988); 

(h) California Code of Regulations, Title 8, Chapter 4, Division of Industrial Safety – 

Subchapter 20, Tunnel Safety Orders; 

(i) Occupational Safety and Health Standards for Construction Industry (USA) 29 

Code of Federal Regulations Part 1926 Subpart S – Underground Construction; 

(j) PTI DC35.1-14, Recommendations for Prestressed Rock and Soil Anchors, Post 

Tensioning Institute; 

(k) PTI M55.1-12(13), Specification for Grouting of Post-Tensioned Structures, Post 

Tensioning Institute; 

(l) Occupational Safety and Health Standards for Construction Industry (USA) 29 

Code of Federal Regulations Part 1926 Subpart U – Commercial Diving 

Operations; and 
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(m) United States Department of the Interior, Bureau of Reclamation, Design 

Standards No.6, Chapter 12: Trashracks and Trashrack Cleaning Devices 

Phase 4. 

4.3.3 Design Criteria. 

4.3.3.1 Required Criteria 

The Project Company shall meet the following Required Criteria for design and construction of 

the diversion tunnel improvements and gates, and any other criteria that are required by 

Governmental Approvals: 

(a) Diversion tunnels shall be designed for the internal pressure resulting from a 
reservoir elevation equivalent to a 1% flood event, flow velocities anticipated 

during reservoir drawdown, and external ground water pressures that could 

develop during reservoir lowering; and 

(b) Tunnel plug design shall include consideration of provision of bat entry into 

tunnels and drainage to prevent tunnels filling with water behind plugs. 

4.3.3.2 Proposed Criteria 

In addition to the Required Criteria above, the Project Company shall develop the following 

criteria, at a minimum, for design and construction of diversion tunnel improvements and 

gates.  Additional criteria shall be proposed and developed, as appropriate, to complete the 

design in accordance with the requirements set forth in the Project Agreement and Appendices. 

(a) Design earthquake for temporary construction; 

(b) Loads and load combinations used for structural design; 

(c) Seepage; 

(d) Geotechnical design loads (dynamic and static); 

(e) Erosion protection; 

(f) Filter and drain criteria (if applicable); and 

(g) Size of debris for design of system to keep large debris from entering into 

diversion facilities. 

4.3.4 Minimum Construction Submittal Requirements. 

The Project Company shall take into account the constructability of the proposed design with 

consideration given to feasible methods of construction, constraints to construction (materials, 

labor, specialty construction, weather, etc.), design details, time required to complete each 
element of work, and possible alternatives which would reduce costs but maintain the level of 

quality and safety expected by the KRRC.  The Project Company shall include, at a minimum, 

the following construction submittals in their technical specifications for diversion tunnel 

improvements and gates.  The Project Company is responsible for defining and providing any 

additional construction submittals that apply to the Project. 

(a) Work plans for the execution and implementation of the required modifications 

as outlined in the Scope of Work: Submit a detailed work plan of the proposed 
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tunnel modifications and support provisions.  The plan shall include details of 

proposed methods and procedures for temporary ventilation, lighting, and 

electrical system details; procedures for handling, control, and disposal of 
groundwater (if any); erosion control; types of equipment to be used and 

equipment descriptions and specifications; and other pertinent data requested 

by the KRRC.  Include any proposed modifications to the support details on the 

Drawings; 

(b) Materials (fine and coarse aggregate, concrete mix design, shotcrete mix design, 

admixture, bond preventer, steel mill certifications, etc.); 

(c) Complete details, credentials, qualifications, and certifications of the proposed 

off-site source of concrete provider, if applicable; 

(d) Complete details, credentials, qualifications, and certifications of the on-site 

concrete batching plant, if applicable; 

(e) Concrete and shotcrete placement drawings showing locations of construction 
joints and control joints; lift sequence; locations of all embedded items and 

block-outs; and estimated volume of concrete to be placed, if applicable; 

(f) Detailed procedures for the production, transportation, placement, protection, 

curing, and temperature monitoring of concrete during cold weather in 

accordance with ACI 306R.  In the submittal, include procedures to be 

implemented upon abrupt changes in weather conditions or equipment failures; 

(g) Shift reports and records of all concrete and shotcrete placement applications, 

including material quantities, mixes, locations, procedures, and test results; 

(h) Structural design calculations and Drawings for any support system 

modifications proposed.  Indicate approximate areas where the proposed 

support system will be used; 

(i) Construction staging and sequence; 

(j) Work experience resumes of proposed superintendent(s) and shift supervisors; 

(k) Certificates of compliance for all materials permanently incorporated into the 

work; 

(l) Sump details; 

(m) Water disposal plan; 

(n) Equipment certifications from Cal/OSHA and the Mining and Tunneling Unit of 

Cal/OSHA indicating certification by the Mine Safety and Health Administration 

(MSHA) of the U.S. Department of Labor; 

(o) Working Drawings pertaining to groundwater control (if necessary) during the 

placement of shotcrete and cast-in-place reinforced concrete; 

(p) Quality control plan; 
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(q) Catalog data, methods of construction statements, and manufacturers’ 

installation recommendations that describe in detail the equipment and 

materials to be used for groundwater and surface water control systems, 
including pumps for information only.  The information submitted on equipment 

shall describe performance characteristics and installation, operation, and 

maintenance procedures; 

(r) Submit the plans and data listed below prior to commencing the required 

modifications within the tunnel.  All drawings and calculations submitted to 

satisfy requirements listed below shall be prepared and stamped by a Civil or 
Structural Engineer registered in the State of California; 

(s) Structural design calculations and drawings for any formwork system and all 

modifications indicated in the Scope of Work; 

(t) Contractor’s method statement for constructing the linings and plugs, including 

transporting, placing and consolidating concrete, sequence of placement, and 
method of curing in tunnels; 

(u) Contractor’s method statement for forming the concrete or shotcrete linings and 

the concrete plugs (or any other concrete work), including spacing and details of 

transverse construction joints, provisions to prevent uplift and lateral movement 

of forms, and coordination with reinforcement placement, and placement of 

embedded parts; 

(v) Daily Logs and Shift Reports: Submit for each activity taking place, regardless of 

whether progress is achieved.  Provide a continuous accounting of all activities 

during the shift, including: 

(i) Number and classification of crewmembers, equipment, and materials 

used; and 

(ii) Time of, duration, and cause of any non-production, idle, or down time 

event, along with a summary of all operations affected and degree 

affected by such event; 

(w) If grout is used, the Contractor shall submit a grout mix design, including mix 

proportions of cement, water, and any admixtures.  The submittal shall include 

compressive strength tests conducted at 7, 14, and 28 days on grout cubes in 
accordance with ASTM C 109; 

(x) The resume of the Contractor’s site foreman shall be submitted to the KRCC for 

review.  Only the individual designated as meeting the qualifications 

requirements shall be used for the project.  The Contractor shall not substitute 

this individual without written approval of the KRRC; 

(y) If monitoring instrumentation is determined necessary, submit a description of 

the Contractor’s means, methods, and procedures for QA and description of 

specific methods for installing and protecting all instruments; 

(z) If monitoring instrumentation is determined necessary, submit a schedule of 

instrument installation related to significant activities or milestones in the 

overall project; and 
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(aa) A list, description and schedule of demolished materials to be wasted or 

disposed of off-site and on-site.  For materials to be disposed of off-site, submit 

name and location of actual disposal facilities. 

4.4. ROADS, BRIDGES AND CULVERTS 

This Section covers permanent road, bridge and culvert improvements, as well any temporary 

or permanent construction access-related improvements to any roads, bridges or culverts.  

Specific locations for permanent improvements are listed in Section 1.2 (Project) of this 

Appendix, while construction access improvements will be identified by the Project Company to 

meet its construction plan and associated vehicles, equipment and traffic, while maintaining 
public safety and current levels of service.  Geotechnical data reports, technical analyses, 

structure type selection, and design procedures shall be completed in accordance with Caltrans 

standards and practices and according to the Caltrans project development process. 

4.4.1 Applicable Standards. 

The design, modification, demolition and construction of road, bridge, culvert and associated 
retaining wall improvements shall comply with all Applicable Law, and shall be done in 

conformance with the latest version of applicable standards, manuals and guidelines.  At a 

minimum, the Project Company shall comply with listed standards below, and shall propose 

additional standards where appropriate for KRRC review.  Should proposed standards conflict 

with those listed below, the Project Company shall provide justification for revising the Project 

Agreement standards prior to proceeding with design. 

(a) AASHTO LRFD Bridge Design Specifications (Customary U.S. Units); 

(b) Caltrans California Amendments (to the AASHTO LRFD Bridge Design 

Specifications); 

(c) Caltrans Standard Plans – 2018; 

(d) Caltrans Standard Specifications – 2018; 

(e) Caltrans Office of Special Funded Projects (OSFP) Information and Procedures 

Guide; 

(f) Caltrans Bridge Design Aids; 

(g) Caltrans Bridge Design Details; 

(h) Caltrans Bridge Memo To Designers; 

(i) Caltrans Bridge Standard Detail Sheets (XS Sheets); 

(j) Caltrans Seismic Design Criteria; 

(k) Caltrans Bridge Design Specifications (LFD Version); 

(l) Caltrans CADD User’s Manual, or approved local agency CADD standard; 

(m) Caltrans Plans Preparation Manual, or approved local agency manual; 
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(n) Caltrans ARS ONLINE: Deterministic PGA Map and ARS Online Report, Fault 

Database, 2007 Fault Errata Report; 

(o) Caltrans Geotechnical Manual; 

(p) Caltrans Foundation Manual; 

(q) Caltrans Seismic Hazard Map and Report; 

(r) Caltrans Construction Manual; 

(s) Caltrans Design Information Bulletins; 

(t) Caltrans Project Development Procedure Manual; 

(u) Caltrans Trenching and Shoring Manual; 

(v) Central Oregon and Pacific Railroad design requirements; 

(w) AASHTO – A Policy on Geometric Design of Highways and Streets (Green Book) 

(Customary U.S. Units); 

(x) AASHTO – Guidelines for Geometric Design of Very Low- Volume Local Roads 

(ADT<400); 

(y) Caltrans Highway Design Manual; 

(z) ODOT Highway Design Manual; 

(aa) ODOT Standard Drawings; 

(bb) ODOT Standard Details; 

(cc) FHWA – Manual on Uniform Traffic Control Devices (MUTCD) for Streets and 

Highways; 

(dd) California Manual on Uniform Traffic Control Devices; 

(ee) Oregon MUTCD; and 

(ff) Klamath County Department of Public Works Land Development Code Appendix 

A. 

4.4.2 Design Criteria. 

The Project Company shall meet the following Required Criteria for design and construction of 

the permanent (to remain post-construction) and public roads, bridges and culverts, and any 

other criteria that are required by Governmental Approvals: 

4.4.2.1 Required Criteria 

(a) Roadway geometrics: 

(i) Lane width – 11 feet minimum; 
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(ii) Number of lanes during construction – Maintain one lane minimum with 

traffic control; temporary full lane closure as needed with prior approval; 

(iii) Number of lanes post-construction – 2 lanes + shoulders on both sides 
(width to match existing at a minimum); 

(iv) Vertical clearances – None, if required follow Caltrans HDM; 

(v) Shoulders – 5 feet minimum, or match existing condition; and 

(vi) Horizontal clearances – As per Caltrans HDM; 

(b) Taper lengths, deceleration lengths, land shifts, by tapers – as per Caltrans 

HDM; 

(c) ADA ramps – As shown on Caltrans Standard Plan sheets A88A and A88B shall 

be constructed on all curb returns to meet ADA requirements; 

(d) Truck turns – STAA design vehicle; and 

(e) Other design criteria: 

(i) Cross slope – Maximum 2% for tangent section and for curve follow 
super-elevation standard per Caltrans HDM; 

(ii) Minimum Profile Grade – 0.2%; 

(iii) Maximum Profile Grade – 8.0%; 

(iv) Minimum gutter grade – 0.3%; 

(v) Curb return radius – As per truck turns and intersection needs; 

(vi) Cut/Fill Slope - 1:2 or flatter; and 

(vii) Curb and Gutter – 1.5 feet wide gutter, 0.5 wide feet curb. 

4.4.2.2 Proposed Criteria 

In addition to the Required Criteria above, the Project Company shall develop the following 

criteria, at a minimum, for design and construction of road, bridge and culvert improvements.  

Additional criteria shall be proposed and developed, as appropriate, to complete the design in 
accordance with the requirements set forth in the Project Agreement and Appendices. 

(a) Horizontal and vertical alignment; 

(b) Road surface type; 

(c) Road pavement section; 

(d) Crest vertical length, sag vertical curve length, minimum vertical curve length; 

(e) Erosion control; 

(f) Curbs and dikes; 
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(g) Temporary and permanent traffic control devices; 

(h) Temporary and permanent signing and pavement delineation; 

(i) Side slopes; 

(j) Speed limit – as per local agency standard; 

(k) Bridge deck width – use Caltrans HDM; 

(l) Drainage design storm; 

(m) Bridge design storm and freeboard – use Caltrans HDM; 

(n) Bridge load – use Caltrans HDM; 

(o) Design earthquake for permanent construction; 

(p) Design earthquake for temporary construction; and 

(q) All items listed in applicable checklists shown in the Caltrans Bridge Details 

Manual shall be proposed design criteria. 

4.4.3 Minimum Construction Submittal Requirements. 

The Project Company shall take into account the constructability of the proposed design with 
consideration given to feasible methods of construction, constraints to construction (materials, 

labor, specialty construction, weather, etc.) design details, time required to complete each 

element of work, and possible alternatives which would reduce costs but maintain the level of 

quality and safety expected by the KRRC.  The Project Company shall include, at a minimum, 

the following construction submittals in their technical specifications for roads, bridges and 

culverts.  The Project Company is responsible for defining and providing any additional 
construction submittals that apply to the Project. 

(a) Photo and Video documentation of pre-construction and post-construction 

conditions of all access routes and road, bridge, and culvert improvements as 

per contract requirements; 

(b) Cofferdam or creek diversion system details necessary for bridge construction; 

(c) Slope staking for grid grades; 

(d) Shop Drawings; 

(e) Erection and dismantling procedures and plans for falsework and formwork 

details; 

(f) Screed elevations and build-up dimensions for bridge deck construction; 

(g) Detailed drawings for roadway contours; 

(h) Bridge demolition procedures; 

(i) Rebar cage erection and bracing procedures; 
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(j) Lane Closure and Full Road Closure Plans and Schedules; 

(k) Traffic Control Plan and Detour Plans; 

(l) Product Data; 

(m) Samples; 

(n) Test samples; 

(o) Test data, test results, and evaluation reports; 

(p) Construction material approval request per contract requirements; 

(q) Proposals for substitution; 

(r) Materials Certificates of Compliance shall be submitted for: 

(i) Hot Mix Asphalt (Type A) Job Mix Formulas; 

(ii) Concrete Mix Design; 

(iii) Aggregate Base; 

(iv) Traffic Stripe, Pavement Marking and Retroreflective Markers; and 

(v) Storm Drain Boxes and Pipes; 

(s) Engineering data and calculations as may be necessary and other engineering 

services required to facilitate construction; and 

(t) A list, description and schedule of demolished materials to be wasted or 

disposed of off-site and on-site.  For materials to be disposed of off-site, submit 

name and location of actual disposal facilities. 

4.5. FLOOD CONTROL IMPROVEMENTS 

This Section covers downstream flood improvements to up to 36 habitable structures and three 

river crossings (two pedestrian bridges and one railroad crossing) required to protect against 

the 100-years flood elevation after removal of the dams.  While improvements will vary from 

habitable structure to habitable structure, it is anticipated that improvements could include 

increasing the height of existing retaining walls, construction of new retaining walls, 
construction of levees, or raising of existing structures.  Final disposition of the two pedestrian 

bridges are still to be worked out with existing landowners, but improvements could involve 

raising the bridge, replacing the bridge or demolishing the bridge.  The railroad bridge will 

require analysis by the Project Company to identify required improvements, but at this time it 

is anticipated that improvements may be required to protect against scour at the bridge 

abutments. 

4.5.1 Applicable Standards. 

The design, modification, demolition and construction of downstream flood control 

improvements shall comply with all Applicable Law, and shall be done in conformance with the 

latest version of applicable standards, manuals and guidelines.  At a minimum, the Project 
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Company shall comply with listed standards below, and shall propose additional standards 

where appropriate for KRRC review.  Should proposed standards conflict with those listed 

below, the Project Company shall provide justification for revising the Project Agreement 
standards prior to proceeding with design. 

(a) USACE EM 1110-2-2502, Retaining and Flood Walls; 

(b) USACE EM 1110-2-1913, Design and Construction of Levees; 

(c) USDA Forest Service Timber Bridges: Design, Construction, Inspection, and 

Maintenance; 

(d) AASHTO LRFD Bridge Design Specifications; and 

(e) Evaluating Scour at Bridges, 5th Edition, Hydraulic Engineering Circular (HEC-

18), U.S. Department of Transportation, Federal Highway Administration. 

4.5.2 Design Criteria. 

4.5.2.1 Required Criteria 

The Project Company shall meet the following Required Criteria for design and construction of 
the flood control improvements, and any other criteria that are required by Governmental 

Approvals: 

(a) Protect against the post dam removal 100-year flood elevation. 

4.5.2.2 Proposed Criteria 

In addition to the Required Criteria above, the Project Company shall develop the following 

criteria, at a minimum, for design and construction of downstream flood control improvements.  
Additional criteria shall be proposed and developed, as appropriate, to complete the design in 

accordance with the requirements set forth in the Project Agreement and Appendices. 

(a) Freeboard; 

(b) Scour Protection; and 

(c) Static and dynamic load for bridge structures. 

4.5.3 Minimum Construction Submittal Requirements. 

The Project Company shall include, at a minimum, the following construction submittals in 

their technical specifications for flood control improvements.  The Project Company is 

responsible for defining and providing any construction submittals that apply to the Project. 

(a) A list, description and schedule of demolished materials to be wasted or 

disposed of off-site and on-site.  For materials to be disposed of off-site, submit 
name and location of actual disposal facilities. 

4.6. RESERVOIR DRAWDOWN 

This Section covers the drawdown design of the reservoirs impounded by J.C. Boyle, Copco No. 

1, and Iron Gate dams.  The design shall include developing rating curves for diversions, 

hydraulic reservoir drawdown analyses, stability analyses of all embankments, concrete dams, 
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and reservoir rims during drawdown, methods of managing drawdown under low, medium and 

high flow conditions, instrumentation and monitoring of embankment and reservoir rim slopes 

during drawdown, and remediation measures in case of slope stability issues. 

4.6.1 Applicable Standards. 

The design and implementation of drawdown shall comply with all Applicable Law, and shall be 

done in conformance with the latest version of applicable standards, manuals and guidelines.  

At a minimum, the Project Company shall comply with listed standards below, and shall 

propose additional standards where appropriate for KRRC review.  Should proposed standards 

conflict with those listed below, the Project Company shall provide justification for revising the 
Project Agreement standards prior to proceeding with design. 

(a) United States Department of the Interior, Bureau of Reclamation, Design 

Standards No.13, Embankment Dams (CH. 1 to 21); 

(b) ICOLD (2013) – Bulletin 164, Internal erosion of existing dams, levees and dikes, 

and their foundations; 

(c) USBR (2008) Risk analysis for dam safety: a unified method for estimating 

probabilities of failure of embankment dams and piping.  Guidance document 

version: Delta, Issue 2; 

(d) United States Department of the Interior, Bureau of Reclamation, Design 

Standards No.6, Chapter 12: Trashracks and Trashrack Cleaning Devices 

Phase 4; and 

(e) EM 1110-2-1902, U.S. Army Corps of Engineers, Engineering and Design Slope 

Stability. 

4.6.2 Design Criteria. 

4.6.2.1 Required Criteria 

The Project Company shall meet the following Required Criteria, at minimum, for 
implementation of drawdown: 

(a) Minimum rapid drawdown factor of safety of 1.3 for J.C. Boyle and Iron Gate 

Dam embankments; and 

(b) Drawdown capacity: 

(i) Maximum first time drawdown rate of 5 feet/day; 

(ii) Unrestricted drawdown rate down to first time drawdown reservoir 
elevation following reservoir refilling due to storm events, except as 

required in (iii) and (iv); 

(iii) Maximum release from Iron Gate diversion of 15,000 cfs; and 

(iv) Maximum release from Copco No. 1 diversion to that allowable to 

maintain power generation at Copco No. 2. 

4.6.2.2 Proposed Criteria 
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In addition to the Required Criteria above, the Project Company shall develop the following 

criteria, at a minimum, for implementation of drawdown.  Additional criteria shall be proposed 

and developed, as appropriate, to complete the design in accordance with the requirements set 
forth in the Project Agreement and Appendices. 

(a) Trigger and action levels for instrumentation monitoring; 

(b) Define activities required to protect aquatic resources within reservoirs per 

Governmental Approvals; and 

(c) Types, character, quantities, and locations of remediation materials to be 

stockpiled in advance of drawdown. 

4.6.3 Minimum Construction Submittal Requirements. 

The Project Company shall take into account the constructability of the proposed design with 

consideration given to feasible methods of drawdown, constraints to drawdown procedure 

(materials, labor, specialty construction, weather, etc.) design details, time required to complete 

each element of work, and possible alternatives which would reduce costs but maintain the 
level of quality and safety expected by the KRRC.  The Project Company shall include, at a 

minimum, the following construction submittals in their technical specifications for drawdown.  

The Project Company is responsible for defining and providing any additional construction 

submittals that apply to the Project. 

(a) Instrumentation installation reports; 

(b) Instrumentation monitoring reports; 

(c) Visual inspection reports of embankments and slopes during drawdown; 

(d) Real-time monitoring and records of drawdown flows and reservoir elevations 

from start of drawdown through the end of spring; and 

(e) Construction records and remediation measures implemented during drawdown. 

4.7. EMBANKMENT DAM REMOVAL 

The design shall include slope stability of excavation dam sections, sequencing/staging of 

excavations, design of cofferdam breaches and, potential failure mode analysis.  This Section 

covers demolition by excavation for the following structures. 

(a) J.C. Boyle Dam: combination embankment and concrete gravity dam, of which 

the embankment portion is covered by this Section; 

(b) Copco 2 Dam: concrete diversion dam with embankment Section, of which the 
embankment part is covered by this Section; and 

(c) Iron Gate Dam: embankment dam. 

4.7.1 Applicable Standards. 

The design and implementation of any embankment removal shall comply with all Applicable 

Law, and shall be done in conformance with the latest version of applicable standards, 
manuals and guidelines.  At a minimum, the Project Company shall comply with listed 
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standards below, and shall propose additional standards where appropriate for KRRC review.  

Should proposed standards conflict with those listed below, the Project Company shall provide 

justification for revising the Project Agreement standards prior to proceeding with design. 

(a) United States Department of the Interior, Bureau of Reclamation, Design 

Standards No.13, Embankment Dams (CH. 1 to 21); 

(b) EM 1110-2-1912.  “Stability of Excavated and Natural Slopes in Soils and Clay 

Shales,” U.S. Army Engineer Waterways Experiment Station, Vicksburg, MS; 

(c) Public Law 91-190 National Environmental Policy Act of 1969; 

(d) Public Law 104-303, Section 215 National Dam Safety Program Act; 

(e) ER 1110-2-1156 Dam Safety - Organization, Responsibilities, and Activities; 

(f) Occupational Safety and Health Standards for Construction Industry (USA) 29 

Code of Federal Regulations Part 1926 Subpart P – Excavations; and 

(g) Occupational Safety and Health Standards for Construction Industry (USA) 29 

Code of Federal Regulations Part 1926 Subpart T – Demolition. 

4.7.2 Design Criteria. 

4.7.2.1 Required Criteria 

The Project Company shall meet the following Required Criteria, at minimum, for embankment 

dam removal: 

(a) Design of the excavations of J.C. Boyle and Iron Gate dams shall provide for a 

dam section throughout excavation that can safely retain water, meet stability 
criteria, and have a crest elevation that is 2 feet greater than needed to allow for 

passage of a 1% probable flood for that time of year; 

(b) Temporary excavation slopes shall be designed by a qualified California/Oregon 

registered Professional Engineer in accordance with standard geotechnical 

practice; 

(c) Slope analysis of temporary slopes shall consider the short-term (during and 

immediately after construction), the potential for temporary raising and lowering 

of a reservoir during floods, taking into consideration variations and changes in 

groundwater levels and the effects of deterioration and loss of soil resistance due 

to construction conditions, if applicable; 

(d) J.C. Boyle and Iron Gate cofferdam breaches shall be designed to maximize the 
amount of cofferdam removal by the Klamath River; 

(e) Final channel, floodplain and canyon wall geometry throughout the removal 

extents shall provide a geomorphologically appropriate transition between cross 

sections, that is passable to fish species of concern, immediately upstream and 

downstream of the previous dam location; Channel bed materials shall comply 
with Governmental Approvals and criteria identified in Section 4.12 (Engineered 

Habitat Features); 
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(f) Concrete cutoff walls shall be removed in accordance with Section 4.8 (Concrete 

Dam and Structures Removal); and 

(g) Excavated rock and earth materials shall be disposed in on-site disposal areas. 

4.7.2.2 Proposed Criteria 

In addition to the Required Criteria above, the Project Company shall develop the following 

criteria, at a minimum, for embankment dam removal.  Additional criteria shall be proposed 

and developed, as appropriate, to complete the design in accordance with the requirements set 

forth in the Project Agreement and Appendices. 

(a) Minimum factors of safety for excavation design (slope stability); 

(b) Design earthquake for temporary construction; 

(c) Minimum acceptable seepage gradient; and 

(d) Cofferdam breaching rate. 

4.7.3 Minimum Construction Submittal Requirements. 

The Project Company shall take into account the constructability of the proposed design with 
consideration given to feasible methods of construction, constraints to construction (materials, 

labor, specialty construction, weather, etc.) design details, time required to complete each 

element of work, and possible alternatives which would reduce costs but maintain the level of 

quality and safety expected by the KRRC.  The Project Company shall include, at a minimum, 

the following construction submittals in their technical specifications for embankment dam 

removal.  The Project Company is responsible for defining and providing any additional 
construction submittals that apply to the Project. 

(a) Control of Water; 

(b) Testing, Inspection, Instrumentation and Monitoring Results (if applicable); 

(c) Dam excavation/demolition sequence, including how dam 

excavation/demolition interrelates to other project activities; 

(d) Construction methods to be used for excavation/demolition; 

(e) Equipment, and Materials Storage; 

(f) Methods of accessing the dam for excavation/demolition; 

(g) Methods for removing hazardous materials present in dam area and protection 

of workers and environment; 

(h) Methods to be used to evaluate the need for stabilization of abutments following 
dam removal and methods for stabilizing abutments (if applicable); and 

(i) A list, description and schedule of demolished materials to be wasted or 

disposed of off-site and on-site.  For materials to be disposed of off-site, submit 

name and location of actual disposal facilities. 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Appendix 4 
Project Agreement Project Technical Requirements 

A4-17 
3313885.7 041851  CTR 

4.8. CONCRETE DAM AND STRUCTURES REMOVAL 

Several methods exist for concrete removal such as pneumatic and hydraulic breakers, 

pressure bursting, dismantling ball and crane method and drilling and blasting.  Dam and 
other concrete structure demolition would likely be performed in horizontal lifts using one or 

more of these methods.  For J.C. Boyle, the design shall also cover the hydrology analysis for 

power canal bench to determine required drainage features.  In addition, rock fall hazards shall 

be assessed following the power canal removal and forebay fill requirement, and excavations 

made for penstocks shall be addressed.  The design shall include developing the approach and 

general sequence of removal of concrete dams and concrete structures and structural stability 
analysis to support proposed approaches.  This Section covers the following concrete dams and 

their appurtenant structures demolition using blasting methods (if required). 

(a) J.C. Boyle Dam: combination embankment and concrete gravity dam, of which 

the concrete gravity portion and the mass concrete at the intakes, cutoff walls, 

power canal, forebay, and powerhouse are covered by this Section.  Hydrology 
design for power canal bench to determine drainage features; 

(b) Copco No. 1 Dam: concrete dam, including the mass concrete at intakes and 

powerhouse; 

(c) Copco 2 No. Dam: concrete diversion dam with embankment section, of which 

the concrete diversion dam portion and the mass concrete at the intake and 

powerhouse are covered by this Section; and 

(d) Iron Gate Dam: embankment dam, of which the mass concrete at the intakes, 

cutoff walls, spillway, and powerhouse are covered by this Section. 

4.8.1 Applicable Standards. 

The design and implementation of any demolition by blasting shall comply with all Applicable 

Law, and shall be done in conformance with the latest version of applicable standards, 
manuals and guidelines.  At a minimum, the Project Company shall comply with listed 

standards below, and shall propose additional standards where appropriate for KRRC review.  

Should proposed standards conflict with those listed below, the Project Company shall provide 

justification for revising the Project Agreement standards prior to proceeding with design. 

(a) EM 1110-2-3800: Systematic Drilling and Blasting for Surface Excavations, U.S. 

Army Engineer Waterways Experiment Station, Vicksburg, MS; 

(b) Occupational Safety and Health Standards for Construction Industry (USA) 29 

Code of Federal Regulations Part 1926 Subpart T – Demolition; 

(c) Occupational Safety and Health Standards for Construction Industry (USA) 29 

Code of Federal Regulations Part 1926 Subpart U – Blasting and the Use of 

Explosives; 

(d) The Federal Occupational Safety and Health Act of 1970 and the Construction 

Safety Act of 1969, as amended; 

(e) Safe Explosives Act, Title XI, Subtitle C of Public Law 107-296, Interim Final 

Rule; 
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(f) OSHA of 1970,29 U.S.C., Section 651 et seq., including safety and health 

regulations for construction; 

(g) CFR 27, U.S. Department of Justice, Alcohol, Tobacco, Firearms and Explosives 
Division (ATF).  27 CFR Part 555, Implementation of the Safe Explosives Act, 

Title XI, Subtitle C of Public Law 107-296; Interim Final Rule; 

(h) Organized Crime Control Act of 1970, Title XI, Public Law 91-452, approved 

October 15, 1970, as amended; 

(i) CFR 49, Parts 100-177 (DOT RSPA); 301-399 (DOT FHA); 

(j) California Code of Regulations (CCR): 

(i) Title 8, Chapter 4, Subchapter 20, Tunnel Safety Orders; and 

(ii) Title 8, General Industry Safety Orders, Subchapter 7, Group 18. 

Explosives and Pyrotechnics; 

(k) Non-regulating Industry Support Organizations; 

(i) Vibration Subcommittee of the International Society of Explosive 
Engineers (ISEE), blast monitoring equipment operation standards 

(1999); and 

(ii) IME (Institute of Makers of Explosives) Safety Library Publications (SLPs). 

4.8.2 Design Criteria. 

4.8.2.1 Required Criteria 

The Project Company shall meet the following Required Criteria, at minimum, for the design 
and implementation of concrete dam and structures removal: 

(a) Temporary structural sections shall be designed by a qualified 

California/Oregon registered Structural Engineer in accordance with standard 

practice; 

(b) Structural and stability analysis of temporary structural sections shall consider 
the potential for temporary raising and lowering of a reservoir during floods; 

(c) Channel, floodplain and canyon wall geometry throughout the removal extents 

shall provide a geomorphologically appropriate transition between cross sections 

immediately upstream and downstream of the previous dam location; Channel 

bed materials shall comply with Governmental Approvals and criteria identified 

in Section 4.12; 

(d) All reinforcement shall be separated from concrete and removed from the site; 

(e) Concrete rubble shall be disposed in on-site disposal areas; 

(f) Copco No. 1 and Copco No. 2 shall be removed to a minimum of 20 feet below 

the level of the restored Klamath River bed or to bedrock, whichever is at higher 

elevation; 
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(g) The cutoff walls that protrude above the foundation surface under the J.C. Boyle 

and Iron Gate embankments shall be removed down to the foundation surface; 

and 

(h) Final grade of penstock excavation and regrading following removal of penstocks 

and concrete supports shall blend into the surrounding topography. 

4.8.2.2 Proposed Criteria 

In addition to the Required Criteria above, the Project Company shall develop the following 

criteria, at a minimum, for design and implementation of concrete dam and structures 

removal.  Additional criteria shall be proposed and developed, as appropriate, to complete the 
design in accordance with the requirements set forth in the Project Agreement and Appendices. 

(a) Factors of safety for temporary structural sections that will be present during 

demolition; 

(b) Design earthquake for temporary construction; 

(c) Noise limits; 

(d) Vibration limits; 

(e) Storm event for drainage of J.C. Boyle power canal bench; and 

(f) Elevation below river channel at which portions of powerhouse or other concrete 

structures can remain. 

4.8.3 Minimum Construction Submittal Requirements. 

The Project Company shall take into account the constructability of the proposed design with 
consideration given to feasible methods of construction, constraints to construction (materials, 

labor, specialty construction, weather, etc.) design details, time required to complete each 

element of work, and possible alternatives which would reduce costs but maintain the level of 

quality and safety expected by the KRRC.  The Project Company shall include, at a minimum, 

the following construction submittals in their technical specifications for concrete dam and 
structures removal.  The Project Company is responsible for defining and providing any 

additional construction submittals that apply to the Project. 

(a) A summary of proposed methods for transportation, handling, weekly storage, 

day-storage, security and use of explosives; 

(b) General concept for excavation and blasting including controlled blasting 

techniques and methods for control of noise, air-overpressure, ground vibration, 
flyrock (if applied), and dust: Mitigation measures for controlling dust during 

blasting of concrete or rock, if required; 

(c) Methods of accessing the dam for excavation/demolition; 

(d) Excavation sequence for all structures, blasting design measures; 

(e) Blasting plan including but not limited to: 
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(i) A scaled drawing showing the location, orientation, number, diameter, 

and depth of blast holes relative to the specified stations, slopes, lines, 

and grades; 

(ii) Manufacturer’s data on material and equipment including type of 

explosive, cartridge size, detonator, blasting monitors (both air and 

seismic), plus other equipment required to perform the blast; 

(iii) Total weight of explosive in the blast and maximum weight per hole and 

charge per-delay, powder factor, and type and length of stemming; 

(iv) The delay sequencing and the type and manufacturer of the delays used; 

(v) Blasting schedule for all structures; 

(vi) List of all locations to be monitored; 

(vii) Methods to prevent over-blasting and loosening of rock or any structure 

not indicated to be removed or disturbed; 

(viii) Location of seismographs and instruments that will measure ground 
vibration and blast noise in A-weighted decibel scale; and 

(ix) Provisions for scaling after each blast, including when scaling will begin, 

and who will perform the scaling; 

(f) Methods of controlling, collecting and disposing of concrete dust and fragments 

during demolition to protect air and water quality (if applicable); 

(g) Blast reports to be submitted along with seismograph and noise (air 
overpressure) monitoring records; 

(h) Testing, Inspection, Instrumentation and Monitoring Results (if applicable); 

(i) Blasting permits, approvals, and agreements required for the use of explosives 

or to carry out blasting operations; 

(j) Proof of calibration of the monitoring equipment prior to commencement of any 
monitoring operations; 

(k) Blasting Safety Plan for Use of Explosives; 

(l) Fire prevention plan; 

(m) Control of Water; 

(n) Equipment and Materials Storage; 

(o) Methods for removing hazardous materials present in dam area and protection 
of workers and environment; 

(p) Methods to be used to evaluate the need for stabilization of abutments following 

dam removal and methods for stabilizing abutments (if applicable); and 
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(q) A list, description and schedule of demolished materials to be wasted or 

disposed of off-site and on-site.  For materials to be disposed of off-site, submit 

name and location of actual disposal facilities. 

4.9. COFFERDAMS 

This Section covers the design of all cofferdams except for the cofferdams that are formed from 

the existing J.C. Boyle and Iron Gate dam embankments that will be breached to complete 

removal of those dams.  Cofferdams covered under this Section include those that may be 

required to construct new wheel gate structures, remove powerhouses, fill tailraces, provide 

access, remove Copco No. 2 dam, and remove any other structures associated with the Project.  
Design of cofferdams could include borrow site design, stability and seepage analyses, erosion 

protection, filter and drain requirements, construction materials, and construction sequencing. 

4.9.1 Applicable Standards. 

The design and construction of the cofferdams shall comply with all Applicable Law, and shall 

be done in conformance with the latest version of applicable standards, manuals and 
guidelines.  At a minimum, the Project Company shall comply with listed standards below, and 

shall propose additional standards where appropriate for KRRC review.  Should proposed 

standards conflict with those listed below, the Project Company shall provide justification for 

revising the Project Agreement standards prior to proceeding with design. 

(a) United States Department of the Interior, Bureau of Reclamation, Design 

Standards No.13, Embankment Dams (CH. 1 to 21); 

(b) ER 1110-2-8152 (Regulation No. 1110-2-8152) Planning and Design of 

Temporary Cofferdams and Braced Excavations, U.S. Army Corps of Engineers, 

Washington, DC 20314-1000; 

(c) Public Law 91-190 National Environmental Policy Act of 1969; 

(d) Public Law 104-303, Section 215 National Dam Safety Program Act; 

(e) ER 1110-2-1156 Dam Safety - Organization, Responsibilities, and Activities; 

(f) Occupational Safety and Health Standards for Construction Industry (USA) 29 

Code of Federal Regulations Part 1926 Subpart S – Underground Construction, 

Caissons, Cofferdams, and Compressed Air. 

4.9.2 Design Criteria. 

4.9.2.1 Required Criteria 

The Project Company shall meet the following Required Criteria, at minimum, for the design 

and construction of cofferdams: 

(a) Facilitate work required behind cofferdams during normal flow periods as well as 

during flood periods; 

(b) Include provisions for continuous dewatering and maintenance required to 
maintain the areas enclosed by the cofferdams and the excavations in a 

dewatered state; and 
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(c) Dewatering systems shall reduce the groundwater pore pressures sufficiently to 

ensure the stability of the side slopes or shoring and base of the excavations, as 

applicable. 

4.9.2.2 Proposed Criteria 

In addition to the Required Criteria above, the Project Company shall develop the following 

criteria, at a minimum, for design and construction of cofferdams.  Additional criteria shall be 

proposed and developed, as appropriate, to complete the design in accordance with the 

requirements set forth in the Project Agreement and Appendices. 

(a) Minimum factors of safety for stability; 

(b) Design earthquake for temporary construction; 

(c) Minimum acceptable seepage gradient; 

(d) Design flood levels; 

(e) Minimum freeboard requirements; 

(f) Erosion protection; and 

(g) Filter and drain criteria (if applicable). 

4.9.3 Minimum Construction Submittal Requirements. 

The Project Company shall take into account the constructability of the proposed design with 

consideration given to feasible methods of construction, constraints to construction (materials, 

labor, specialty construction, weather, etc.) design details, time required to complete each 

element of work, and possible alternatives which would reduce costs but maintain the level of 
quality and safety expected by the KRRC.  The Project Company shall include, at a minimum, 

the following construction submittals in their technical specifications for cofferdam 

construction.  The Project Company is responsible for defining and providing any additional 

construction submittals that apply to the Project. 

(a) Materials; 

(b) Construction staging and sequence; 

(c) Foundation preparation; 

(d) Maintaining cofferdam crest; 

(e) Dewatering and pumping plan; 

(f) Sump details; 

(g) Soil testing; 

(h) Instrumentations; 

(i) Water disposal plan; 

(j) Turbidity and silt control plan; 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Appendix 4 
Project Agreement Project Technical Requirements 

A4-23 
3313885.7 041851  CTR 

(k) Controlled flooding; 

(l) Cofferdam removal; 

(m) Quality control plan; 

(n) Operation, maintenance and surveillance (OMS) for cofferdam safety; and 

(o) A list, description and schedule of demolished materials to be wasted or 

disposed of off-site and on-site.  For materials to be disposed of off-site, submit 

name and location of actual disposal facilities. 

4.10. ELECTRICAL 

This Section covers the following design and demolition work of electrical systems, which shall 
be closely coordinated with and reviewed by PacifiCorp. PacifiCorp will continue to own any 

electrical facilities proposed to remain on the PacifiCorp Properties during and after the 

completion of the Project Implementation Work: 

(a) J.C. Boyle Dam: demolition of substation, powerhouse and distribution lines to 

village areas.  Design of new transmission lines and poles to tie the 230kV 
transmission lines that currently head south into J.C. Boyle substation. 

(b) Copco No. 1 Dam: demolition of substation, powerhouse, and transmission 

lines.  Demolition of distribution lines to local village houses only.  Distribution 

lines and structures that run to Copco No. 2 and Fall Creek are to remain.  

Design of new transmission lines and poles for 69kV lines over disposal area. 

(c) Copco No. 2 Dam: demolition of powerhouse and transmission lines to Iron Gate 
and Copco No. 1.  Partial demolition of substation.  Under-build and structures 

are to remain; and 

(d) Iron Gate Dam: demolition of substation, powerhouse and designated 

transmission/distribution lines.  Design of a new feed for distribution from 

Hornbrook to hatchery.  New meter to be installed at hatchery. 

As part of the design, the following analyses and tasks shall be completed: 

(a) Conduct Line Survey of 69KV and 230KV lines for applicable data for PLS-CADD 

modelling; 

(b) Soil Analysis and resistivity measurements; 

(c) Grounding Study; 

(d) Structural Design (pole/towers and foundations) of transmission poles; 

(e) Coordination with utility for specifications and standards for line sizing, wire 

sizing, equipment installation, etc.; 

(f) Sequencing plan/drawings for construction and outage – temporary power and 

construction staging; 

(g) Detailed demolition plans of existing lines; 
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(h) Plan drawings of new connections and poles; 

(i) Plan and profile; and 

(j) Grounding, shielding and physical arrangements. 

4.10.1 Applicable Standards. 

The design and implementation of any demolition and design work shall comply with all 

Applicable Law, and shall be done in conformance with the latest version of applicable 

standards, manuals and guidelines.  At a minimum, the Project Company shall comply with 

listed standards below, and shall propose additional standards where appropriate for KRRC 

review.  Should proposed standards conflict with those listed below, the Project Company shall 
provide justification for revising the Project Agreement standards prior to proceeding with 

design. 

(a) National Electric Safety Code; 

(b) California General Order 95; and 

(c) Institute of Electrical and Electronics Engineers (IEEE). 

4.10.2 Design Criteria. 

4.10.2.1 Required Criteria 

None. 

4.10.2.1 Proposed Criteria 

As required by applicable standards. 

4.10.3 Minimum Construction Submittal Requirements 

The Project Company shall take into account the constructability of the proposed design with 

consideration given to feasible methods of construction, constraints to construction (materials, 

labor, specialty construction, weather, etc.) design details, time required to complete each 

element of work, and possible alternatives which would reduce costs but maintain the level of 

quality and safety expected by the KRRC.  The Project Company shall include, at a minimum, 
the following construction submittals in their technical specifications for electrical modification 

or demolition.  The Project Company is responsible for defining and providing any additional 

construction submittals that apply to the Project. 

(a) Construction staging plan; 

(b) Outage coordination; 

(c) Sequencing plan; 

(d) Temporary power plan; 

(e) Testing and commission procedures shall be furnished by the Project Company 

and approved by Utility, prior to starting testing work.  All testing documents 

shall be documented on a utility approved test form; and 
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(f) A list, description and schedule of demolished materials to be wasted or 

disposed of off-site and on-site.  For materials to be disposed of off-site, submit 

name and location of actual disposal facilities. 

4.11. DISPOSAL SITES 

The requirements outlined herein shall be applicable to the design of all disposal sites required 

for the Project.  The design shall include grading, slope stability, settlement (if required), 

seepage including filter and drain (if needed), surface drainage, erosion control/protection, 

materials criteria/limitations/zoning, and material placement and compaction. 

4.11.1 Applicable Standards. 

The design and construction of the disposal sites shall comply with all Applicable Law, and 

shall be done in conformance with the latest version of applicable standards, manuals and 

guidelines.  At a minimum, the Project Company shall comply with listed standards below, and 

shall propose additional standards where appropriate for KRRC review.  Should proposed 

standards conflict with those listed below, the Project Company shall provide justification for 
revising the Project Agreement standards prior to proceeding with design. 

(a) United States Department of the Interior, Bureau of Reclamation, Design 

Standards No.13, Embankment Dams (CH. 1 to 21) ; and 

(b) EM 1110-2-1912.  “Stability of Excavated and Natural Slopes in Soils and Clay 

Shales,” U.S. Army Engineer Waterways Experiment Station, Vicksburg, MS. 

4.11.2 Design Criteria. 

4.11.2.1 Required Criteria 

The Project Company shall meet the following Required Criteria, at minimum, for design and 

construction of disposal sites: 

(a) The disposal sites shall be covered with fill and shall be designed to meet the 

ecological design criteria and blend into the landscape as naturally as possible.  
Design of the disposal site slopes shall consider landscape requirements and 

potential future use of the area by the public; 

(b) J.C. Boyle: 

(i) Concrete rubble shall be disposed in scour hole below power canal 

spillway; 

(ii) Excavated embankment materials shall be disposed in disposal site, in 
forebay to blend with surrounding topography and provide drainage, and 

on power canal bench such that a pedestrian/maintenance trail is 

maintained along outer edge of bench; 

(iii) Concrete rubble in scour hole shall be covered with a 3-foot minimum 

thickness layer of cobbles and boulders salvaged from below the scour 
hole with soil washed into the voids after placement; and 

(iv) Concrete rubble from J.C. Boyle powerhouse and penstock cradles shall 

be disposed in the powerhouse tailrace and covered with adjacent fill 
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materials to blend with surrounding topography and create a floodplain 

bench; 

(c) Copco No. 1 and Copco No. 2: 

(i) Concrete rubble from Copco No. 1 dam and powerhouse and Copco No. 2 

dam shall be disposed in disposal site; 

(ii) Excavated Copco No. 2 embankment materials shall be used to cover 

disposal site after concrete rubble placement is complete; and 

(iii) Concrete rubble from Copco No. 2 powerhouse shall be disposed in the 

Copco No. 2 tailrace and covered with native materials to blend with 
surrounding topography; 

(d) Iron Gate: 

(i) Concrete rubble at Iron Gate dam and powerhouse shall be disposed in 

the disposal site and covered with a minimum 3 feet of excavated 

embankment materials; 

(ii) Excavated embankment materials shall be disposed in the spillway and 

in the disposal site.  The spillway shall be filled to the maximum extent 

possible while still meeting the requirements for stability; and 

(iii) Portions of the spillway concrete structure that would remain exposed 

following filling with disposed materials shall be demolished so that a 

minimum of 3 feet of cover will be present following filling. 

4.11.2.2 Proposed Criteria 

In addition to the Required Criteria above, the Project Company shall develop the following 

criteria, at a minimum, for design and construction of disposal sites.  Additional criteria shall 

be proposed and developed, as appropriate, to complete the design in accordance with the 

requirements set forth in the Project Agreement and Appendices. 

(a) Minimum required factors of safety for long-term and earthquake slope stability 

loading conditions; 

(b) Design earthquake for permanent construction; 

(c) Maximum exit gradient for seepage; 

(d) Design storm for surface drainage and erosion control/protection design; 

(e) Design river storm event (level, velocity, and shear stress) for erosion 
control/protection design for disposal areas adjacent to the Klamath River; and 

(f) Filter and drain requirements (if applicable). 

4.11.3 Minimum Construction Submittal Requirements. 

The Project Company shall take into account the constructability of the proposed design with 

consideration given to feasible methods of construction, constraints to construction (materials, 
labor, specialty construction, weather, etc.) design details, time required to complete each 
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element of work, and possible alternatives which would reduce costs but maintain the level of 

quality and safety expected by the KRRC.  The Project Company shall include, at a minimum, 

the following construction submittals in their technical specifications for disposal site 
construction.  The Project Company is responsible for defining and providing any additional 

construction submittals that apply to the Project. 

(a) Construction staging and sequence; 

(b) Foundation preparation; 

(c) Material placement and compaction effort; 

(d) Drainage; 

(e) Erosion control measures; and 

(f) Materials placement and compaction. 

4.12. ENGINEERED HABITAT FEATURES 

This Section covers design of engineered habitat features for the following areas: 

(a) J.C. Boyle dam footprint, reservoir area, and tributary streams within the 
currently inundated areas; 

(b) Copco No. 1 dam footprint, reservoir area and tributary streams within the 

currently inundated areas; 

(c) Copco No. 2 dam footprint and reservoir area within the currently inundated 

areas; and  

(d) Iron Gate dam footprint, reservoir area and tributary streams within the 
currently inundated areas. 

The design shall generally comply with Section 5 of Appendix H in the KRRC Definite Plan 

(2018).  Key design features include excavation in select areas to optimize near channel habitat 

and improve floodplain and tributary connectivity, installation of large wood habitat features, 

riparian bank revegetation, and installation of bank stability and/or channel fringe complexity 
features in select locations. 

4.12.1 Applicable Standards. 

The design and restoration of reservoir areas shall comply with all Applicable Law, and shall be 

done in conformance with the latest version of applicable standards, manuals and guidelines.  

At a minimum, the Project Company shall comply with listed standards below, and shall 

propose additional standards where appropriate for KRRC review.  Should proposed standards 
conflict with those listed below, the Project Company shall provide justification for revising the 

Project Agreement standards prior to proceeding with design. 

(a) Restoration goals and objectives listed in Table 2.1 of Appendix H in the KRRC 

Definite Plan (2018); 

(b) Large Woody Material - Risk Based Design Guidelines, Bureau of Reclamation, 
Pacific Northwest Region, 2014; 
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(c) Oregon Revised Statutes (ORS) Chapter 509 (General Protective Regulations – 

Fish Passage Statutes); and 

(d) Current version of the Uniform Building Code (UBC) Appendix Chapter 33 
Excavation and Grading. 

4.12.2 Design Criteria. 

4.12.2.1 Required Criteria 

The Project Company shall meet the following Required Criteria, at minimum, for engineered 

habitat features: 

(a) Design shall generally comply with Section 5 of Appendix H in the KRRC Definite 
Plan (2018); 

(b) Volitional fish passage shall be restored in the mainstem Klamath River and 

tributaries in accordance with requirements in Governmental Approvals; 

(c) All human-created structures, remnant features (i.e. rock cofferdams, falsework, 

crib structures, etc.), and non-natural debris shall be removed to the extent 
feasible from the Klamath River and tributaries and remaining channel shall 

provide volitional fish passage in accordance with requirements in Governmental 

Approvals; and 

(d) Thalweg through dam removal extents shall provide a geomorphologically 

appropriate transition from upstream to downstream; Channel bed materials 

shall generally match that found in appropriate reference reaches. 

4.12.2.2 Proposed Criteria 

In addition to the Required Criteria above, the Project Company shall develop the following 

criteria, at a minimum, for design and implementation of engineered habitat features.  

Additional criteria shall be proposed and developed, as appropriate, to complete the design in 

accordance with the requirements set forth in the Project Agreement and Appendices. 

(a) Large wood type and size; 

(b) Location of large wood material to be used for restoration; 

(c) Factor of safety for large wood stability (i.e. floating, sliding, etc.); 

(d) Design storm event for large wood stability; and 

(e) Design storm event for floodplain and wetland connectivity. 

4.12.3 Minimum Construction Submittal Requirements. 

The Project Company shall take into account the constructability of the proposed design with 

consideration given to feasible methods of construction, constraints to construction (materials, 

labor, specialty construction, weather, etc.) design details, time required to complete each 

element of work, and possible alternatives which would reduce costs but maintain the level of 

quality and safety expected by the KRRC.  The Project Company shall include, at a minimum, 
the following construction submittals in their technical specifications for engineered habitat 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Appendix 4 
Project Agreement Project Technical Requirements 

A4-29 
3313885.7 041851  CTR 

features.  The Project Company is responsible for defining and providing any additional 

construction submittals that apply to the Project. 

(a) Construction staging areas, access roads, and site management plan (including 
fueling areas for equipment) within reservoir areas; 

(b) Restoration work sequence and milestone schedule; 

(c) List of equipment and facilities necessary to execute the work; 

(d) Erosion control and air quality measures including dust control; 

(e) Work area isolation and in-water measures; 

(f) Monitoring and compliance plan to ensure compliance with Governmental 
Approval conditions and other regulatory requirements including photo points 

and reporting forms; and 

(g) Grading plan for each reservoir area and dam footprint area. 

4.13. PLANT MATERIALS 

The design requirements described below shall be applicable to all plant materials required for 
the Project, including, but not limited to plant seed, pole cuttings, and salvaged vegetation.  

Pioneer seeding shall be completed to limit erosion of accumulated sediments to the extent 

feasible. 

4.13.1 Applicable Standards. 

Plant materials design and selection (including seed mixes) shall comply with all Applicable 

Law, and shall be done in conformance with the latest version of applicable standards, 
manuals and guidelines.  At a minimum, the Project Company shall comply with listed 

standards below, and shall propose additional standards where appropriate for KRRC review.  

Should proposed standards conflict with those listed below, the Project Company shall provide 

justification for revising the Project Agreement standards prior to proceeding with design. 

(a) U.S. Department of Agriculture, July 2009, Technical Note No. 11, 
Understanding Seeding Rates, Recommended Planting Rates, and Pure Live 

Seed (PLS); 

(b) Federal Plant Protection Act (Pub. L. 106-224 published in 2000); 

(c) Federal Seed Act (7 USC 1551-1611); 

(d) California and Oregon Department of Agriculture seed and noxious weed control 

laws; 

(e) California Crop Improvement Association and Oregon Seed Certification Service 

standards; 

(f) Association of Official Seed Analysts (AOSA) Rules for Testing Seed; 

(g) International Seed Testing Association (ISTA) accreditation requirements; and 
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(h) AOSA Pre-Variety Germplasm Certification Standards. 

4.13.2 Design Criteria. 

4.13.2.1 Required Criteria 

The Project Company shall meet the following Required Criteria, at minimum, for plant 

materials: 

(a) Genetically appropriate plant materials shall be sourced from the Upper 

Klamath River and Lost River Watersheds with an elevational range between 

1,800’ and 4,300’; 

(b) Seed of sterile species non-native to the Upper Klamath River and Lost River 
Watersheds (e.g. sterile wheat), or California or Oregon native species that will 

not be able to reproduce in the project area (e.g. lacy phacelia) can be sourced 

commercially if used in amounts up to 5% of the pioneer seed mix by seed count 

(to enhance the erosion control properties of the seed mix); 

(c) Propagated native seed shall not be more than four generations (G4) removed 
from the wild collected parent seed (G0) from the collection area; 

(d) The Project Site shall be divided into a minimum of five planting zones based on 

hydrology, soil type, and probability of flooding (e.g., Emergent Wetland, Bank 

Wetland, Bank Riparian, Floodplain Riparian, and Upland); 

(e) Proposed seed mix plant species shall be most appropriate for the planting zone 

they have been proposed for; 

(f) Aerially broadcast “pioneer” seed mixes shall be applied at the time of 

drawdown, and shall, as a minimum, consist of an upland seed mix (to be 

seeded in the Upland Planting Zone) and a riparian seed mix (to be seeded in 

Bank Wetland, Bank Riparian, and Floodplain Riparian Zones); 

(g) Aerially broadcast “pioneer seeding” shall be implemented as soon as practicable 
in late winter and early spring of the drawdown year while exposed sediments 

are still soft and moist to allow for expedited germination and sprouting of seed.  

(Dried sediments form a hard crust that prevents germinating seed to penetrate 

into the soil/sediment.)  The need for soft, moist sediment to serve as a suitable 

germination substrate shall be carefully balanced with the need to protect seed 

from freezing; 

(h) Each pioneer seeding period mix shall be species-diverse; 

(i) Each over-seeding period mix shall be species diverse; 

(j) Native plant seed of species that will demonstrate that they germinate and grow 

well when seeded in late winter on freshly drained reservoir sediment in the test 

plot experiments (conducted by KRRC) shall be prioritized for collection, 
propagation, and pioneer seed mix design; 

(k) Plant materials collection shall be implemented in a manner that will not cause 

any damage to existing plant populations or parent plants; 
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(l) Pole cuttings shall be taken from healthy, vigorous parent plants.  Parent plants 

shall not be harmed; not more than 30% of any plant shall be removed for pole 

cuttings; 

(m) Existing wetland and riparian plants growing near the current water line within 

the Project Site shall be salvaged to the maximum extent feasible, and 

transplanted to new locations along the newly formed river banks; 

(n) Salvage of existing vegetation shall begin as early as possible while plants are 

dormant, during and immediately after drawdown (in late winter and early 

spring of the drawdown year).  Plants shall be transplanted directly to new 
locations when equipment access to river bank areas is feasible or when roads 

are constructed for equipment that will be grading the riparian floodplains; and 

(o) Source areas disturbed during salvaging operations shall be re-graded and re-

seeded with zone-appropriate seed mixes immediately upon completion of work 

with the same amount of PLS per acre as that is used for aerial pioneer seeding. 

4.13.2.2 Proposed Criteria 

In addition to the Required Criteria above, the Project Company shall develop the following 

criteria, at a minimum, for design, selection, and procurement of plant materials.  Additional 

criteria shall be proposed and developed, as appropriate, to complete the design in accordance 

with the requirements set forth in the Project Agreement and Appendices. 

(a) A detailed schedule for collection and propagation of native plant materials, 
including but not limited to, native plant seed collection and storage, native 

plant seed propagation and storage, pole cutting collection and storage, existing 

wetland and riparian plant protection and preservation in place during 

drawdown for salvage, and relocation; 

(b) A method for collection and propagation of native plant material, including but 
not limited to, native plant seed collection and storage, native plant seed 

propagation and storage, pole cutting collection and storage, native riparian 

plant preservation in place during drawdown, salvage, and relocation; 

(c) Precautions during plant materials collection, propagation and storage that will 

prevent the reduction of plant materials viability and their contamination by 

noxious weeds, undesirable species, and diseases; 

(d) Plant species composition for the two aerially broadcast pioneer seed mixes.  As 

a minimum, propose 12 native plant species with a minimum of five keystone, 

and seven associate species typical for each planting zone. Propose species from 
the following groups: nurse crop, grass-like (Poaceae, Cyperaceae, Juncaceae), 

legume (Fabaceae), one annual or biennial, and several perennial forb species. 

Pioneer seed mixes may contain up to 5% (by count) of seed of sterile plants 
(e.g., sterile wheat) and seed of California or Oregon native species from outside 

of the collection area that will not be able to reproduce in the project area (e.g. 

lacy phacelia); Utilize species previously collected or propagated for the project to 

the maximum extent feasible; 

(e) The minimum number of seeds per square foot to be aerially broadcasted during 

pioneer seeding in areas with up to 3:1 slopes (within a range of 35–60 seeds per 
sq. ft.), and in areas with slopes steeper than 3:1 (within a range of 60–85 seeds 

per sq. ft.); 
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(f) Plant species composition for the over-seeding period seed mixes for each of the 

five planting zones (as described in the Required Criteria). As a minimum, 

propose 20 native plant species with a minimum of eight keystone species, and 
twelve associate species typical for each planting zone. Propose species for the 
following groups: nurse crop, grass-like (Poaceae, Cyperaceae, Juncaceae), 

legume (Fabaceae), annual or biennial, and perennial forb species.  Over-seeding 

seed mixes shall not contain any non-native sterile plants or seed of California 

or Oregon native species that will not be able to reproduce in the project area. 

Utilize species previously collected or propagated for the project to the maximum 

extent feasible; 

(g) Plant species composition and amounts of pole cuttings and salvage transplants 

for each planting zone applicable; 

(h) Reference sites for each planting zone near each of the three major reservoirs; 

and 

(i) PLS amounts of native plant seed (by species) to be generated by Project 
Company for the restoration of the Project Site while utilizing to the maximum 

extent feasible previously collected and previously or currently propagated seed. 

Show what proportion (in %) of total seed amount will be used for pioneer 

seeding and what proportion for overseeding (by species). 

4.13.3 Minimum Construction Submittal Requirements. 

The Project Company shall take into account the constructability of the proposed design with 
consideration given to feasible methods of construction, constraints to construction (materials, 

labor, specialty construction, weather, etc.) design details, time required to complete each 

element of work, and possible alternatives which would reduce costs but maintain the level of 

quality and safety expected by the KRRC.  The Project Company shall include, at a minimum, 

the following construction submittals in their technical specifications for plant materials.  The 
Project Company is responsible for defining and providing any additional construction 

submittals that apply to the Project. 

(a) Restoration plant materials inventory (quarterly update) – including amount of 

collected seed available for propagation and for seeding, amounts of propagated 

seed in storage, amounts of commercially available sterile seed and seed from 

areas beyond the collection area, amounts of pole cuttings in storage, amounts 
(by species and size) of expected existing wetland and riparian plants to be 

salvaged and relocated to the newly formed river banks; 

(b) Collected seed field-collection forms; 

(c) Collected seed parent-plant vouchers (11”x17” sheets with pressed parent plant 

and correct botanical identification, collection site identification with GPS 
coordinates and date of collection); 

(d) Collected seed laboratory test results (quarterly update); 

(e) Propagated seed laboratory test results (quarterly update); 

(f) Qualifications for seed collectors, seed propagators, seed storage companies, and 

seed testing laboratories; 
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(g) Weed-free certifications; 

(h) Phytophthora-free certifications; and 

(i) Copies of any seed packaging labels. 

4.14. INVASIVE EXOTIC VEGETATION REMOVAL 

The design requirements outlined herein shall be applicable to invasive exotic vegetation 

removal. 

4.14.1 Applicable Standards. 

Invasive exotic vegetation (IEV) removal shall comply with all Applicable Law, and shall be done 

in conformance with the latest version of applicable standards, manuals and guidelines.  At a 
minimum, the Project Company shall comply with listed standards below, and shall propose 

additional standards where appropriate for KRRC review.  Should proposed standards conflict 

with those listed below, the Project Company shall provide justification for revising the Project 

Agreement standards prior to proceeding with design. 

(a) EPA-applicable pesticide standards and regulations; 

(b) Federal Noxious Weed Act of 1974, as amended (7 U.S.C. 2801 et seq.); 

(c) The 2007 BLM Vegetation Treatments Using Herbicides on Bureau of Land 

Management Lands in 17 Western States and related Record of Decision (ROD); 

(d) Oregon’s prohibition of all but four herbicides (2,4 D, picloram, Tordon, 

dicamba, and glyphosate Rodeo and Accord and approved combinations) within 

the PEIS by a U.S. District Court injunction (BLM 2010); 

(e) The 2010, BLM issued ROD for the Vegetation Treatments Using Herbicides on 

BLM Lands in Oregon PEIS that approved the use of an additional 10 herbicide 

(14 approved in total) west of the Cascades and 13 herbicides (17 approved in 

total) east of the Cascades (BLM 2010); 

(f) Appendix C Herbicide Evaluation in the Biological Assessment for the project.  

This document will be in negotiation with natural resources agencies, and 
proposed invasive exotic vegetation techniques shall be in full compliance with 

the most recent version of this document; 

(g) The California Dept. of Pesticide Regulations (DPR) , A Guide to Pesticide 

Regulation in California (2011) regulation requirements and the County 

Agricultural Commissioner’s recommendations; 

(h) Oregon’s state Pesticide Control Law (Oregon Revised Statute Chapter 634), 

regulations issued by the Oregon Department of Forestry (ODF) for pesticide 

application in forested lands and regulations and standards from the Oregon 

Department of Agriculture; and 

(i) To assess the importance of control and invasiveness of invasive exotic vegetation 

species at the project site, the Project Company shall take into consideration 
information from the CDFW Noxious Weed List, the Oregon State Department of 

Agriculture Noxious Status, CAL-IPC Invasiveness Classifications, Klamath County 
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Weed List, Noxious Weed List of Siskiyou County Department of Agriculture, the 

Noxious Weeds of the Klamath National Forest, and the USDA’s Federal Noxious 

Weed List. 

4.14.2 Design Criteria. 

4.14.2.1 Required Criteria 

The Project Company shall meet the following Required Criteria, at a minimum, for all IEV 

removal: 

(a) All methods of IEV control shall be closely evaluated to determine their benefits 

and risks to the surrounding ecosystems; 

(b) The primary IEV control shall consist of physical methods such as manual IEV 

removal, mowing or cutting, tilling and disking after pre-germination, grazing, 

shading, and solarization; 

(c) Biological control of IEV shall be only utilized upon written approval by the 

KRRC, natural resource agencies, and key stakeholders; 

(d) Chemical control of IEV with herbicides shall only be used as a last resort and 

upon exhausting all other physical, biological and integrative pest management 

methods.  Herbicides will be only utilized upon written approval by the KRRC, 

natural resource agencies, and key stakeholders; 

(e) By December 31 prior to drawdown, the maximum percent cover of existing high 

priority IEV species (as defined in Appendix H of Reservoir Area Management 
Plan) within the terrestrial portion of the Project Site (excluding all water 

surfaces up to the Ordinary High Water Mark) shall be less than 3%, and the 

maximum percent cover of existing medium priority IEV species shall be less 

than 10%; 

(f) IEV control in the former reservoir areas shall begin immediately after seeding of 
drawdown areas and continue until the end of maintenance and monitoring 

periods; 

(g) No high priority IEV plants shall be present within the Project Site at the 

conclusion of the maintenance and monitoring period; 

(h) The maximum relative vegetation cover of medium and low priority IEV species 

within each planting zone of the Project Site at the end of the maintenance and 
monitoring period shall be less than the average relative vegetation cover of 

medium and low priority IEV species in two approved reference areas for each 

corresponding planting zone; 

(i) Annual IEV monitoring and control shall occur for five years after installation 

acceptance or until the relative IEV vegetation cover performance criteria have 
been met; 

(j) IEV control shall be ongoing throughout all phases of the Project; 

(k) IEV control shall be performed in accordance with the best standards of practice 

relating to IEV control, and under continuous supervision of a qualified, and 

experienced foreman; and 
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(l) IEV plant species capable or reproducing from underground roots, rhizomes or 

stolons shall be removed with the entire root system by excavation to a min.  

depth of 18” or as necessary to prevent the plant from reproducing. 

4.14.2.2 Proposed Criteria 

In addition to the Required Criteria above, the Project Company shall develop the following 

criteria, at a minimum, for IEV removal.  Additional criteria shall be proposed and developed, 

as appropriate, to complete the design in accordance with the requirements set forth in the 

Project Agreement and Appendices. 

(a) IEV disposal location in accordance with Applicable Law and Governmental 
Approvals; 

(b) Priority ratings (high, medium, low) for removal of IEV species identified within 

the Project Site; 

(c) Specific control methods that minimize impacts to the environment and 

maximize eradication efficacy for each IEV species; 

(d) A quantitative GIS-based determination of relative percent cover of IEV species 

within the Project Site that includes on the ground field verification and data 

correction for complex or ambiguous GIS areas and Daubenmire frame surveys 

along pre-determined transects for herbaceous species not recognizable on 

drone generated aerial photography; 

(e) Areas of invasive species surrounding the Project Site that have large seed banks 
that may threaten native plant establishment; and 

(f) BMPs describing how the risk of spreading IEV shall be minimized during 

construction. 

4.14.3 Minimum Construction Submittal Requirements. 

The Project Company shall take into account the constructability of the proposed design with 
consideration given to feasible methods of construction, constraints to construction (materials, 

labor, specialty construction, weather, etc.) design details, time required to complete each 

element of work, and possible alternatives which would reduce costs but maintain the level of 

quality and safety expected by the KRRC.  The Project Company shall include, at a minimum, 

the following construction submittals in their technical specifications for IEV removal.  The 

Project Company is responsible for defining and providing any additional construction 
submittals that apply to the Project. 

(a) A list of qualifications for the team that will be implementing IEV control work in 

accordance with the best standards of practice relating to IEV removal; 

(b) IEV Control Plans; 

(c) IEV Plant Lists; 

(d) Annual Project Area IEV Extent Monitoring Report; 

(e) Manufacturer’s information on all tools and equipment that shall be used for 

IEV control; 
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(f) Manufacturer’s information on all materials to be used for IEV control; and 

(g) Integrative Pest Management based recommendations for effective control of 

each IEV species present in the Project Site. 

4.15.  HABITAT RESTORATION 

4.15.1 Applicable Standards. 

Terrestrial restoration of all former reservoir and other disturbed areas shall comply with all 

Applicable Law, and shall be done in conformance with the latest version of applicable 

standards, manuals and guidelines.  At a minimum, the Project Company shall comply with 

listed standards below, and shall propose additional standards where appropriate for KRRC 
review.  Should proposed standards conflict with those listed below, the Project Company shall 

provide justification for revising the Project Agreement standards prior to proceeding with 

design. 

(a) The International Standards for the Practice of Ecological Restoration; and 

(b) Resource agency Governmental Approval conditions and performance criteria. 

4.15.2 Design Criteria. 

4.15.2.1 Required Criteria 

The Project Company shall prepare design for the habitat restoration in the Project Site that at 

a minimum meets the following Required Criteria: 

(a) Existing native trees, shrubs, herbaceous perennials and their habitats, 

sensitive protected plant communities (vegetation alliances and associations as 
defined by CDFW), and undisturbed native soil areas shall be protected to the 

maximum extent feasible; 

(b) Wherever possible, lightweight (low ground pressure) equipment shall be used in 

areas to be planted or hydroseeded or previously undisturbed areas; 

(c) The Project Site shall be divided into a minimum of five planting zones based on 
hydrology, soil type, and probability of flooding – Emergent Wetland, Bank 

Wetland, Bank Riparian, Floodplain Riparian, and Upland; 

(d) Proposed plant species shall be most appropriate for the planting zone they have 

been proposed for; 

(e) Aerially broadcast “pioneer” seed mixes shall be applied at the time of 

drawdown, and shall as a minimum consist of an upland seed mix (to be seeded 
in the Upland Planting Zone) and a riparian seed mix (to be seeded in Bank 

Wetland, Bank Riparian, and Floodplain Riparian Zones); 

(f) Seeding of the Project Site shall occur during at least two separate periods.  The 

first seeding period will be the ‘pioneer seeding period’ and shall be implemented 

as upland and riparian aerial pioneer seeding during drawdown (late winter).  
The upland and riparian ‘pioneer seed mixes’ shall consist of species that can 

reliably germinate under freezing conditions on moist clayey substrate (reservoir 

sediment), quickly establish, develop into a dense ground cover with an 

extended root system, and provide effective erosion control.  The second seeding 
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period will be the ‘over-seeding period’ and shall occur in fall after drawdown.  

The over-seeding period seed mixes shall contain a higher diversity of plants and 

as a minimum shall be planting zone specific for each of the five planting zones 
described above.  Over-seeding mixes shall be broadcast over mowed or rolled 

mature native vegetation (pioneer seeding); 

(g) Each pioneer seeding period mix shall be as described in Section 4.13 (Plant 

Materials); 

(h) Each over-seeding period mix shall be as described in Section 4.13 (Plant 

Materials); 

(i) All disturbed areas where soil has been compacted to more than 80% relative 

compaction shall be cross-ripped or otherwise de-compacted before seeding.  

Soil structure shall be preserved to maximum extent practicable; 

(j) Pole cuttings shall be installed as a priority in areas that have a high potential 

for the establishment of the invasive non-native hybrid of reed canary grass 
(Phalaris arundinacea); 

(k) The upland planting zone shall have a minimum of two seeded trees and two 

seeded shrubs per acre; 

(l) Existing wetland and riparian plants at the reservoirs shall be salvaged and 

transplanted to newly formed emergent wetland, bank wetland, bank riparian 

and floodplain riparian planting zones; 

(m) Transplanting of salvaged plants shall occur as early in the drawdown year as 

possible; 

(n) The work shall be performed by an experienced contractor familiar with native 

plant seeding, pole cuttings installation and ecological restoration industry 

methods, and standards for seeding; and 

(o) The Project Company shall review all documents indicating location and types of 
sensitive species at the Project Site.  The Project Company shall comply with all 

local, state, and federal restrictions that apply to sensitive species on-site. 

4.15.2.2 Proposed Criteria 

In addition to the Required Criteria above, the Project Company shall develop the following 

criteria, at a minimum, for design and implementation of habitat restoration.  Additional 
criteria shall be proposed and developed, as appropriate, to complete the design in accordance 

with the requirements set forth in the Project Agreement and Appendices. 

(a) The species composition and amounts of PLS by species for the riparian and 

upland pioneer seed mixes that shall be applied during drawdown; 

(b) The species composition and amounts of PLS by species for the five overseeding 

seed mixes that shall be applied in the fall after drawdown; 

(c) The number of salvaged transplants per 100 sq. ft. to be installed in the 

emergent wetland zone (within the range of 2-4 transplants per 100 sq. ft.); 
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(d) The number of salvaged transplants and pole cuttings per 100 sq. ft. to be 

installed in the bank wetland zone (within the range of 1-2 transplants and 4-6 

pole cuttings per 100 sq. ft.); 

(e) The number of salvaged transplants and pole cuttings per 100 sq. ft. to be 

installed in the bank riparian zone (within the range of 1-2 transplants and 4-6 

pole cuttings per 100 sq. ft.); 

(f) The number of pole cuttings and seeded woody plants (shrubs or trees) per 100 

sq. ft. to be installed in the floodplain riparian zone (within the range of 1-2 pole 

cuttings and 1-2 seeded woody plants per 100 sq. ft.); 

(g) The number of seeded woody plants (shrubs or trees) per acre to be installed in 

the upland planting zone (within the range of 1-3 shrubs and 1-3 trees per acre); 

(h) Mycorrhizal inoculant; 

(i) Broadcast seeding methods and seed mixes for areas that may be in need of 

reseeding during drawdown due to re-inundation by large storm events; 

(j) Pre-drawdown maps with existing potential salvage material locations and 

quantities around the edge of the reservoirs; 

(k) Plans of priority areas for installation of salvaged wetland and riparian plant 

materials; 

(l) Densities for plant material installation for pole cuttings, transplants, woody 

trees and shrubs for each vegetation zone.  These densities should take into 
account the minimum necessary density of pole cuttings to decrease the 
likelihood of invasion of reed canary grass (Phalaris arundinacea); 

(m) Reference site locations with relative vegetation coverage, plant diversity, 

number of surviving trees and shrubs and percent relative cover by medium and 

low priority IEV; 

(n) Criteria for selection of key restoration areas to be protected from herbivory by 
deer fence enclosures, as appropriate; 

(o) Methods for reducing soil compaction during/and after project implementation; 

(p) Methods for reducing/preventing herbivory; 

(q) Criteria to identify areas with underperforming vegetation cover and the re-

seeding methods to achieve better results; 

(r) Criteria for selection of Project Site perimeter segments to be fenced with cattle 

exclusion fencing; and 

(s) Height, materials, installation methods, and appropriate wildlife-friendly 

accommodations for cattle exclusion fencing. 
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4.15.3 Minimum Construction Submittal Requirements. 

The Project Company shall take into account the constructability of the proposed design with 

consideration given to feasible methods of construction, constraints to construction (materials, 
labor, specialty construction, weather, etc.) design details, time required to complete each 

element of work, and possible alternatives which would reduce costs but maintain the level of 

quality and safety expected by the KRRC.  The Project Company shall include, at a minimum, 

the following construction submittals in their technical specifications for habitat restoration.  

The Project Company is responsible for defining and providing any additional construction 

submittals that apply to the Project. 

(a) Salvage and restoration areas access route plans that minimize impacts to 

existing native vegetation and soils; 

(b) Seed mix composition, and laboratory test results indicating purity and 

germination rates for all seed species to be used in the project; 

(c) Manufacturer’s information on all materials to be used for restoration (e.g. 
cocoons, etc.); 

(d) Information on all equipment to be used in restoration; and 

(e) A list of qualifications for the restoration teams that will be performing 

restoration work. 

4.16. IRRIGATION 

This Section covers any and all temporary irrigation systems required to meet the Project and 
Governmental Approval goals around habitat restoration, as further defined below. 

4.16.1 Applicable Standards. 

The irrigation system and its components shall comply with all Applicable Law, and shall be 

done in conformance with the latest version of applicable standards, manuals and guidelines.  

At a minimum, the Project Company shall comply with listed standards below, and shall 
propose additional standards where appropriate for KRRC review.  Should proposed standards 

conflict with those listed below, the Project Company shall provide justification for revising the 

Project Agreement standards prior to proceeding with design. 

(a) American Society for Testing and Materials (ASTM) Standards; 

(b) American Society of Mechanical Engineers (ASME) Standards; 

(c) Manufacturers Standardization Society of the Valve and Fittings Industry (MSS) 
Standards; 

(d) National Sanitation Foundation (NSF) Standards; 

(e) National Electric Code (NEC); 

(f) Underwriters Laboratories (UL) Standards; and 

(g) Uniform Plumbing Code (UPC). 
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4.16.2 Design Criteria. 

4.16.2.1 Required Criteria 

The Project Company shall meet the following Required Criteria, at a minimum, for the design 
and construction of irrigation systems: 

(a) The Bank Riparian planting zone shall be fully, overhead spray irrigated; 

(b) The Floodplain Riparian planting zone can be partially irrigated; 

(c) The Bank Riparian planting zone irrigation system shall be designed to last for 

seven years or until the end of the monitoring period, whichever is longer; 

(d) Upland areas shall be intermittently irrigated with a temporary irrigation system 
(e.g. Rain-for-Rent) if initial restoration efforts are unsuccessful because of lack 

of water at the time of seed germination, an unusually dry year, or extended 

drought period; 

(e) The irrigation system shall be carefully designed to prevent erosion and runoff 

by closely matching its precipitation rate to the infiltration rate of the existing 
soil/sediment; 

(f) The minimum evapotranspiration coefficient for riparian vegetation shall be 0.6 

or higher, and the irrigation efficiency coefficient shall be 0.8; 

(g) Pipes shall be sized to maintain flow and pressure required for proper 

performance of each sprinkler head, while maintaining water velocities below 

five feet per second, reducing the risk of pipe damage and friction losses; 

(h) Thrust blocks shall be installed in all areas where irrigation main lines change 

direction; 

(i) Seeded woody plants (trees and shrubs) in upland planting zones shall be 

provided with year-round source of water immediately after planting and 

throughout the installation and establishment periods; 

(j) If gas powered irrigation pumps are used to draw irrigation water from the river, 

they shall be set in containment basins to prevent any spills or water 

contamination with fuels, oils, or lubricants; 

(k) A metal wire mesh cage with openings small enough to prevent small fish entry 

(and approved by the natural resource agencies) shall house the irrigation intake 

suction basket that shall be anchored in a suitable, low-velocity area of the 
river; 

(l) The irrigation system shall be designed with drainage valves at low points in the 

system to allow for easy winterization and air purging of remnant water from the 

system; 

(m) The surface mounted irrigation system shall be well anchored to the ground, 
and designed with easily removable components (e.g., sprinkler risers) to protect 

the system from high flow storm events and vandalism; 
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(n) Irrigation applications shall occur between the hours of 5:00 am and 10:00 am 

to reduce water loss due to wind and higher evapotranspiration; and 

(o) Soil infiltration rate shall be collected and reported for each irrigated location to 
ensure proper irrigation, minimize erosion and runoff. 

4.16.2.2 Proposed Criteria 

In addition to the Required Criteria above, the Project Company shall develop the following 

criteria, at a minimum, for design and construction of irrigations systems.  Additional criteria 

shall be proposed and developed, as appropriate, to complete the design in accordance with the 

requirements set forth in the Project Agreement and Appendices. 

(a) The Bank Riparian planting zone irrigation method, system type and materials, 

coverage and other details; 

(b) The Floodplain Riparian planting zone partial irrigation method, system type 

and materials, coverage, and other details; 

(c) A description of the proposed method for measuring average water infiltration 
into existing soil; 

(d) Method, system type and materials, coverage and other details of year-round 

source of water for seeded woody plants (trees and shrubs) in upland planting 

zones for the installation and establishment periods; 

(e) Description of each independent irrigation systems to be provided for the Bank 

Riparian Zone key areas (as shown in Appendix H, Sections 5.3 – 5.5, Figures 5-
23, 5-26, and 5-29); 

(f) Irrigation frequencies per table below: 

Month 

Minimum 
Install’n Estab. 

Periods Applications 

per week 

Minimum 

Maintenance Period 

Y1-Y3 Applications per 

week 

Minimum 

Maintenance Period Y4-

Y5 Applications per 

week 

April 

 

  

May 

 

  

June 

 

  

July 

 

  

Aug 

 

  

Sept 

 

  

Oct 

 

  

 

(g) The quantities of water to be applied to each irrigated site (based on average 

evapotranspiration and precipitation) in addition to average natural precipitation 
due to rainfall/snow per table below: 

Month 
Gallons per Acre 

per Month 
Inches per 

Month 

April 
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Month 
Gallons per Acre 

per Month 

Inches per 

Month 

May 
 

 

June 

 

 

July 

 

 

Aug 

 

 

Sept 

 

 

Oct 

 

 

(h) Criteria for initiating irrigation during the winter months; 

(i) Irrigation system design approach report describing how permanent and 

temporary irrigation shall be implemented; 

(j) Plant evapotranspiration coefficients; and 

(k) Irrigation efficacy coefficient. 

4.16.3 Minimum Construction Submittal Requirements. 

The Project Company shall take into account the constructability of the proposed design with 

consideration given to feasible methods of construction, constraints to construction (materials, 

labor, specialty construction, weather, etc.) design details, time required to complete each 

element of work, and possible alternatives which would reduce costs but maintain the level of 

quality and safety expected by the KRRC.  The Project Company shall include, at a minimum, 
the following construction submittals in their technical specifications for irrigation.  The Project 

Company is responsible for defining and providing any additional construction submittals that 

apply to the Project. 

(a) Manufacturer’s information on irrigation materials proposed for use.  Provide for 

each item, name of manufacturer, brand name and model number; 

(b) Provide irrigation performance test reports in booklet form showing the field 

tests performed to adjust each component and the field tests performed to prove 

compliance with the specified performance criteria, upon completion and testing 

of the installed system; and 

(c) As-built irrigation drawings, which provide current factual information showing 

locations of mains, heads, valves, and controllers including deviations from 
amendments to the drawings and changes in the work. 

4.17. PLANT ESTABLISHMENT AND MAINTENANCE  

4.17.1 Applicable Standards. 

Plant Establishment shall comply with all Applicable Law, and shall be done in conformance 

with the latest version of applicable standards, manuals and guidelines.  At a minimum, the 
Project Company shall comply with listed standards below, and shall propose additional 

standards where appropriate for KRRC review.  Should proposed standards conflict with those 

listed below, the Project Company shall provide justification for revising the Project Agreement 

standards prior to proceeding with design. 
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(a) The International Standards for the Practice of Ecological Restoration; and 

(b) American National Standards Institute (ANSI) – ANSI Z60.1 (2004), Nursery 

Stock. 

4.17.2 Design Criteria. 

4.17.2.1 Required Criteria 

The Project Company shall meet the following Required Criteria, at minimum, for the Plant 

Establishment Period: 

(a) Plant Establishment Period shall begin as soon as any vegetation is planted, and 

shall extend two years after the installation is accepted by the KRRC; 

(b) Seeded areas that do not show any signs of germination within 60 days after 

seeding, shall be re-seeded until required vegetation coverage is achieved; 

(c) Naturally recruited native woody species shall count at 50% for the purpose of 

calculating the number of surviving trees and shrubs per acre; 

(d) Herbivory shall be kept to a minimum by installation of deer fencing and any 
other practicable means; 

(e) The irrigation system shall be in proper working condition throughout the plant 

establishment and long-term monitoring and maintenance periods, and shall 

maintain vegetation in a healthy and thriving condition; 

(f) Diseased and/or dead pole cuttings or seed shall be replaced with the same 

species or recommended replacements more suitable for existing conditions; 

(g) All fences and gates shall be in proper working condition at all times.  Gates 

shall be closed after each vehicle or have solar powered closers to prevent the 

entry of herbivorous wildlife; and 

(h) Invasive species shall be kept at an absolute minimum and as required by the 

IEV Control Section. 

4.17.2.2 Proposed Criteria 

In addition to the Required Criteria above, the Project Company shall develop the following 

criteria, at a minimum, for Plant Establishment.  Additional criteria shall be proposed and 

developed, as appropriate, to complete the design in accordance with the requirements set 

forth in the Project Agreement and Appendices. 

(a) Design criteria for the plant establishment and long-term monitoring and 
maintenance periods addressing plant maintenance, watering, irrigation system 

maintenance, non-native invasive species removal, plant re-setting, plant 

replacement, infrastructure maintenance, adaptive management, removal of 

storm debris and sediment, repair of eroded areas, restoration site inspections, 

record keeping, and reporting; 

(b) Criteria for underperforming seeded areas; 
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(c) Map delineating areas where vegetation is not expected to establish due to 

existing physical conditions (e.g., rocky substrate, bedrock, water seepage, etc.); 

and 

(d) A schedule with key inspection dates throughout the plant establishment and 

long-term monitoring and maintenance periods. 

4.17.3 Minimum Construction Submittal Requirements. 

The Project Company shall take into account the constructability of the proposed design with 

consideration given to feasible methods, constraints to work completion (materials, labor, 

specialty construction, weather, etc.) design details, time required to complete each element of 
work, and possible alternatives which would reduce costs but maintain the level of quality and 

safety expected by the KRRC.  The Project Company shall consider at minimum the following 

elements but not limited to this list, for Plant Establishment Period.  The project company is 

responsible for defining and providing any additional construction submittals that apply to the 

Project. 

(a) A list of qualifications for the establishment/maintenance team that will be 

performing establishment/maintenance work; 

(b) Monthly establishment reports during the first year of the Plant Establishment 

Period and quarterly reports during subsequent years.  Submit monthly 

establishment reports within 5 working days following the end of each month or 

within 10 working days following the end of each quarter.  Reports shall identify, 
at a minimum, project name, planting zones, date, and reporting period.  

Identify and discuss weed control performed, irrigation activity and 

maintenance, plant health, vandalism, herbivory, site feature conditions, general 

observations, total precipitation for the month, personnel hours spent on-site, 

and other pertinent information describing site conditions and activities 
performed and shall include as-maintained drawings; 

(c) Final plant establishment inspection punch list; 

(d) Final long-term maintenance period inspection punch list; 

(e) Final plant establishment report (within 30 days following the written 

acceptance of the Establishment Period).  Document the current vegetation and 

site condition as well as conditions during the past year.  Survey plant survival 
and document in tables indicating plants installed, plants dead, plants alive, 

volunteer plants, survival percentage, replacement plants, and pertinent 

observations.  Provide survival summaries for each planting zone and the Project 

as a whole; 

(f) Final long-term maintenance report (within 30 days following the written 
acceptance of the Maintenance Period).  Document the current vegetation and 

site condition as well as conditions during the past five years.  Survey plant 

survival and document in tables indicating plants installed, plants dead, plants 

alive, volunteer plants, survival percentage, replacement plants, and pertinent 

observations.  Provide survival summaries for each planting zone and the Project 

as a whole; 

(g) As-maintained drawings of the work completed.  As-maintained drawings shall 

be based upon the as-built drawings.  These drawings shall be updated to 
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include current conditions, impacts, and results of the planting survival, and 

infrastructure items.  Establishment reports shall be based upon the 

information recorded on the as-maintained drawings as well as observations in 
the field.  As-maintained drawings shall be attached to establishment reports; 

and 

(h) A plan indicating the sources and methods of procurement of replacement plant 

materials. 

4.18. PLANT MONITORING 

4.18.1 Applicable Standards. 

The plant monitoring shall comply with all Applicable Law, and shall be done in conformance 

with the latest version of applicable standards, manuals and guidelines.  At a minimum, the 

Project Company shall comply with listed standards below, and shall propose additional 

standards where appropriate for KRRC review.  Should proposed standards conflict with those 

listed below, the Project Company shall provide justification for revising the Project Agreement 
standards prior to proceeding with design. 

(a) The International Standards for the Practice of Ecological Restoration. 

4.18.2 Design Criteria. 

4.18.2.1 Required Criteria 

The Project Company shall meet the following Required Criteria, at minimum, for the Plant 

Monitoring: 

(a) The plant diversity for each project planting zone will be the following 

percentages of approved reference sites for each monitoring year: Year (Y)1-60%, 

Y2-65%, Y3-70%, Y4-75%, Y5-80%, or equal to/better than agency set permit 

requirements, whichever more stringent; 

(b) The number of surviving trees and shrubs per acre will be the following 
percentages of the trees originally planted from seed for each monitoring year: 

Y1-90%, Y2-85%, Y3-80%, Y4-75%, Y5-70%, or equal to/better than agency set 

permit requirements, whichever more stringent; 

(c) Naturally recruited native woody species shall count at 50%; and 

(d) The relative vegetation cover for each project planting zone will be the following 

percentages of the average of the relative vegetation cover of approved reference 
sites for each monitoring year: Y1–70%, Y2–75%, Y3–80%, Y4–85%, Y5–90%, or 

equal to/better than agency set permit requirements, whichever more stringent. 

4.18.2.2 Proposed Criteria 

In addition to the Required Criteria above, the Project Company shall develop the following 

criteria, at a minimum, for Plant Monitoring.  Additional criteria shall be proposed and 
developed, as appropriate, to complete the design in accordance with the requirements set 

forth in the Project Agreement and Appendices. 

(a) Detailed description of plant monitoring methods with specific information on 

monitoring procedures for each of the performance criteria; 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Appendix 4 
Project Agreement Project Technical Requirements 

A4-46 
3313885.7 041851  CTR 

(b) Plant monitoring annual timing and schedule for the duration of the monitoring 

period; and 

(c) Plant monitoring reporting. 

4.18.3 Minimum Construction Submittal Requirements. 

The Project Company shall take into account the constructability of the proposed design with 

consideration given to feasible methods of construction, constraints to construction (materials, 

labor, specialty construction, weather, etc.) design details, time required to complete each 

element of work, and possible alternatives which would reduce costs but maintain the level of 

quality and safety expected by the KRRC.  The Project Company shall include, at a minimum, 
the following construction submittals in their technical specifications for plant monitoring.  The 

Project Company is responsible for defining and providing any additional construction 

submittals that apply to the Project. 

(a) Monthly and bi-monthly monitoring reports; and 

(b) Annual monitoring reports for review and comments prior to submission to 
resource agencies. 
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APPENDIX 5 

 

GENERAL PROJECT IMPLEMENTATION WORK REQUIREMENTS 

5.1. PURPOSE 

The purpose of this Appendix is to set forth certain requirements for the performance of the 

Project Implementation Work.  The Project Company shall perform the Project Implementation 

Work in accordance with the Contract Standards, including the requirements set forth in this 

Appendix. 

5.2. MANAGEMENT AND COORDINATION 

5.2.1 Coordination. 

The Project Company shall hold meetings that are separate from and in addition to Project 

progress meetings described in Section 5.4.2 (Project Progress Meetings - Scheduling and 

Attendance) of this Appendix, and shall prepare correspondence and make any other 

arrangements as necessary to coordinate the Project Implementation Work.  The Project 
Company shall coordinate its activities with other contractors performing work at or near the 

Project Site.  The Project Company shall identify other construction or operations work that 

may be in progress in close proximity to or bordering on the Project.  The Project Company 

shall coordinate all Project Implementation Work activities that could impact existing utility 

services and installations (e.g., conduits, pipelines, transmission mains and other Utility 

equipment and appurtenances) with the utilities.  Coordination meetings may include review of 
the Project Implementation Schedule and installation procedures of other contractors to 

identify potential conflicts, allocation of space on the Project Site, drawing/design interchange 

among contractors, establishment and modification of schedules and sequences of 

construction, demolition and restoration, and planning of future meetings. 

5.2.2 Partnering Sessions. 

The KRRC and the Project Company shall use good faith efforts to promote the formation of a 

successful formal partnering relationship in order to effectively perform the Project Agreement 

to the benefit of both parties.  The purpose of this relationship is to establish and maintain 

cooperative communication and to mutually resolve conflicts at the lowest responsible 

management level.  The establishment of a formal partnering relationship will not change or 

modify the terms and conditions of this Project Agreement and will not relieve any party of the 
legal requirements of this Project Agreement. 

The KRRC and the Project Company shall implement the partnering relationship through at 

least one pre-commencement partnering workshop (“Partnering Sessions”).  The purpose of the 

Partnering Sessions is to deepen working relationships, develop common goals and objectives 

for the Project, achieve a cooperative partnership environment among Project participants, and 
mutually develop a strategy for forming a successful partnering relationship.  The KRRC and 

the Project Company may participate in additional facilitated workshops during the Term as 

they mutually agree is necessary and appropriate. 

The scheduling of a Partnering Session, selection of the facilitator and workshop site, and other 

administrative details will be coordinated by the KRRC and the Project Company’s project 

managers.  The parties shall use good faith efforts to schedule the initial Partnering Session 
before commencing the Project Implementation Work and to select the facilitator for the 

workshop as soon as reasonably possible following the Contract Date. 
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Each party shall bear their respective costs of formal partnering (including costs involved in 
providing the pre-commencement Partnering Session, any subsequent, additional Partnering 

Sessions, and the facilitator for the Partnering Sessions), and the Project Company’s costs 

relating to the Partnering Sessions shall be deemed to constitute Project Implementation Work 

Costs.  All other costs associated with the Partnering Sessions will be borne separately by the 

party incurring the costs, such as wages and travel expenses, and no additional compensation 

will be allowed therefor. 

5.3. PROJECT IMPLEMENTATION SCHEDULE 

5.3.1 Initial Project Implementation Schedule. 

All activities comprising the Project Implementation Work shall be scheduled and monitored by 

use of a Gantt or Bar Chart which sets forth all tasks and key subtasks in a logical and 

efficient work sequence that the Project Company intends to utilize in taking the Project from 
the Project Design Requirements to Project Final Completion.  The “Initial Project 

Implementation Schedule,” prepared in accordance with these requirements and included as 

part of the Project Company’s GMP Project Submittal, is set forth as Attachment 5A to this 

Appendix.  The Initial Project Implementation Schedule, as updated periodically pursuant to 

this Section, is referred to herein as the “Project Implementation Schedule.”  The Project 

Company shall undertake and complete the Project Implementation Work in accordance with 
the Project Implementation Schedule. 

5.3.2 Project Implementation Schedule Updates. 

The Project Company shall, as required from time to time during the Project Implementation 

Period, but no less than once per calendar month, in consultation with the KRRC update the 

Initial Project Implementation Schedule so that it is at all times an accurate, reasonable and 
realistic representation of the Project Company's plans for the completion of the Project 

Implementation Work in accordance with the requirements of this Project Agreement.  The 

updates shall include: 

(a) adjustments resulting from Uncontrollable Circumstances and Project Design 

Requirements Changes, if any, as permitted by this Project Agreement and as 

provided in Section 5.3.4 (Events Affecting the Project Implementation Schedule) 
of this Appendix; 

(b) as the design progresses, proposed changes in the: 

(i) start and completion dates for design work described in this Appendix; 

and 

(ii) commencement of Project Implementation Work; 

(c) start and completion dates of the major activities of Project Implementation 

Work; and 

(d) the date on which each Milestone Substantial Completion Date is expected to 

occur. 

The Project Company shall deliver to the KRRC and the Program Manager on a monthly basis 

the updated Project Implementation Schedule.  The monthly updated Project Implementation 
Schedule shall be accompanied by a report that (1) shows current work progress and the 

status of work completed for each task and subtask included in the Initial Project 
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Implementation Schedule; (2) contains information on the resources to be employed and work 
to be completed in the upcoming month, including a 60-day look-ahead that reflects all 

agreements made by the parties as to Project Implementation Schedule revisions in sufficient 

detail for the KRRC to be able to verify agreed-upon work schedule and milestone date 

changes; and (3) describes conditions that have affected or may accelerate or decelerate the 

Project Implementation Schedule then in effect, together with proposed Project Implementation 

Schedule adjustments and mitigation measures. 

5.3.3 KRRC Review. 

The KRRC shall review the updated Project Implementation Schedule and advise the Project 

Company as to any of its concerns, along with proposed changes.  Every three months, or more 

frequently if requested by the KRRC, in addition to the weekly progress meetings, the Project 

Company shall meet with the KRRC to discuss Project progress and the updated Project 
Implementation Schedule.  The Project Company shall respond to KRRC concerns and indicate 

how the proposed changes or revisions thereto can be made to satisfactorily address KRRC 

concerns.  Upon KRRC approval, the changes shall be incorporated in the updated Project 

Implementation Schedule and replace any previously issued Project Implementation Schedule.  

Project Implementation Schedule updates are for the purpose of providing the Project Company 

with flexibility in its work activity durations and sequences, but in no event shall such updates 
result in a change in the Scheduled Milestone Substantial Completion Dates.  The Scheduled 

Milestone Substantial Completion Dates shall be adjusted solely as provided in Section 7.5 

(Effect of Unexcused Delay in Achievement of Substantial Completion) of this Project 

Agreement. 

5.3.4 Events Affecting the Project Implementation Schedule. 

No later than 15 days following the occurrence of an Uncontrollable Circumstance or a KRRC-

directed Change Order, the Project Company shall submit a report containing an analysis of 

the effects of such events on the Project Implementation Schedule, including any new dates for 

work task and major subtasks, each Milestone Substantial Completion and each Scheduled 

Milestone Substantial Completion Date.  The Project Company shall present mitigation 

measures that were considered to offset potential work delays; those proposed for KRRC review 
and acceptance; and a revised Project Implementation Schedule incorporating the Project 

Company’s proposed changes. 

5.4. PROJECT IMPLEMENTATION WORK MEETINGS AND REPORTS 

5.4.1 Pre-Commencement Conference. 

The Project Company shall hold a pre-commencement conference prior to commencement of 
the Project Implementation Work.  The Project Company shall prepare an agenda which shall 

be reviewed with the KRRC prior to the conference, and shall preside at the conference, 

contribute appropriate items for discussion, provide any data requested, record minutes to 

summarize significant proceedings and decisions, and distribute the minutes to all parties in 

attendance.  The agenda shall include, but shall not necessarily be limited to, the status of the 

following items: 

(a) Designation of responsible personnel during the Project Implementation Period. 

(b) Subcontractors, and their roles on the Project Implementation Work. 

(c) Coordination with other contractors and projects. 
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(d) Project Implementation Schedule. 

(e) Project Company submittals and KRRC review. 

(f) Schedule of Project Company submittals. 

(g) Requests for Information and Clarification. 

(h) Required Insurance. 

(i) Project Company’s site-specific Health and Safety Plan. 

(j) Security. 

(k) Housekeeping. 

(l) Record drawings. 

(m) Proposed Project Implementation Work Date. 

(n) Governmental Approvals. 

(o) Emergency telephone numbers. 

(p) Temporary Utilities/Utilities coordination. 

(q) Any other Project Implementation Work-related items. 

The pre-commencement conference shall be scheduled by the Project Company at a time 

reasonably acceptable to the KRRC and shall be attended by the Project Implementation 

Manager, the Project Company’s Project Manager, the Project Company’s Project 

Superintendent, and the Project Company’s principal Subcontractors’ project managers or 
superintendents and representatives of major suppliers as the Project Company deems 

appropriate.  Other attendees may include a representative from the Project Company’s 

executive team, the quality assurance/quality control manager (“QA/QC Manager”), the Design 

Manager, local police and fire departments and other Governmental Bodies with jurisdiction 

over the Project Implementation Work, any other contractors whose work affects or is affected 
by construction, demolition or restoration work and others as deemed appropriate by these 

parties.  The Project Company shall conduct the conference at the Project Site and make all 

arrangements for space, facilities and food services and shall notify all participants of the 

arrangements. 

5.4.2 Project Progress Meetings – Scheduling and Attendance. 

The Project Company shall schedule, hold, and facilitate regular weekly Project progress 
meetings from the time mobilization for Project Implementation Work commences through 

Project Final Completion, and at other times if requested by the KRRC or as the Project 

Company deems necessary.  The Project progress meetings shall be attended by the Project 

Company Project Manager, the Project Company Superintendent, and the Project Company’s 

principal Subcontractors’ project managers or superintendents and representatives of major 
suppliers, as the Project Company deems appropriate.  The Project Company, Project Manager 

and representatives from the Project Company’s executive team shall attend progress meetings 

periodically as requested by the KRRC.  Other attendees may include the QA/QC Manager, any 

other contractors whose work affects or is affected by, demolition or restoration work, and 
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others deemed appropriate by these parties.  The KRRC shall attend the weekly progress 
meetings.  Project progress meetings shall be held at the Project Site. 

5.4.3 Project Progress Meetings – Agenda. 

At such meetings, discussions shall be held concerning all aspects of the Project 

Implementation Work including, but not limited to, the Project Implementation Schedule, 

coordination of work with others, Project Design Requirements Changes, Governmental 

Approvals and Project Implementation Work submittals, and any test results.  The Project 
Company shall prepare an agenda, preside at meetings, record minutes to include significant 

proceedings and decisions, and distribute the minutes to all parties in attendance within 10 

Business Days of the meeting.  The agenda shall include, but shall not necessarily be limited 

to, the status of the following matters: 

(a) Summary of previous meeting issues, actions and assignments. 

(b) Progress since last meeting (Project Company and Subcontractors). 

(c) Schedules, including updates on planned progress for next four to six weeks, 

off-site fabrication and delivery schedules; corrective action measures, if 

required and when to be implemented. 

(d) Problems, issues and considerations. 

(e) Change Orders, Contract Administration Memoranda and Project Agreement 
Amendments. 

(f) Status of submittals, including to be submitted, submitted, responses requiring 

corrective actions and resubmittal and approved. 

(g) Requests for Information, including those to be submitted, submitted, responses 

and whether adequate or more information is required. 

(h) Quality standards and control. 

(i) Quality assurance/quality control “(QA/QC”) reviews, findings, issues and 

actions. 

(j) Coordination among parties. 

(k) Safety program update, concerns, accidents, and injuries, if any. 

(l) Visits by regulatory agencies. 

(m) Public affairs and issues or concerns of nearby residents. 

(n) Project Site visits by KRRC, KRRC’s representatives, representatives of 

Governmental Bodies and Project Company’s representatives. 

(o) Compliance with CEQA mitigation requirements and any environmental issues. 

(p) Status of record drawings and specifications. 

(q) Other business. 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Appendix 5 
Project Agreement General Project 

Implementation Work Requirements 

 

A5-6 
3313885.7 041851  CTR 

(r) Next meeting date. 

5.4.4 Monthly Progress Reports. 

Monthly progress reports required to be submitted by the Project Company shall include: 

(a) a summary of Project Implementation Work activities during the reporting 

month. 

(b) a schedule of upcoming Project Implementation Work activities. 

(c) a listing of submittals delivered during the reporting month and their status; 

(d) a listing of submittals scheduled for delivery the following month. 

(e) the Project Company’s verification that the record documents have been updated 

as appropriate. 

(f) a summary of activities involved with obtaining Governmental Approvals. 

(g) a listing of any violations of Governmental Approvals or Applicable Law and 
actions taken or to be taken to eliminate any subsequent violations. 

(h) a listing of issues needing resolution. 

(i) a listing of all telephone calls received during the reporting month involving 

material inquiries or complaints. 

(j) Project Implementation Schedule updates. 

(k) the Project Company’s plan for accelerating the Project Implementation Schedule 
to meet the Scheduled Milestone Substantial Completion Dated should the 

Project Company’s progress-to-date indicate that the Project Company’s Project 

Implementation Work is behind schedule and at risk of not being completed by 

the then applicable Scheduled Milestone Substantial Completion Date (as 

adjusted for extensions of time permitted under this Project Agreement). 

(l) Expenditures for the most recently completed month and for the Project to date, 

and a comparison to the Schedule of Values; explanations for significant 

deviations from the Schedule of Values for both over expenditures and under 

expenditures; corrective actions proposed by the Project Company to bring 

spending in-line with Schedule of Values or proposals to KRRC for an 

adjustment in the Schedule of Values or acceptance of the deviations. 

(m) Progress payment requests as described in Article 9 (Compensation) of this 

Project Agreement.  The format of the payment request shall be matched with 

the description of work activities completed for the reporting month so that the 

KRRC can easily relate the breakdown of the payment request to work progress 

on specific tasks and subtasks.  Supporting documentation shall be provided so 
that the KRRC can readily determine the basis for the requested payment 

amounts for Project Implementation Work performed during the month by task 

or subtasks in terms of labor hours, Project equipment costs, Capital 

Improvements equipment and materials expenditures, specialty Subcontractors 

including similar breakdowns for Subcontracts in excess of $500,000 and other 
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Project costs incurred during the month.  Current retainage and total retainage 
to date shall be included in the monthly report.  Payment request information 

shall include similar information for changes made pursuant to Sections 6.8 

(Changes to the Project Design Requirements at Project Company Request) and 

6.9 (Other Changes to the Project Design Requirements) of this Project 

Agreement. 

The monthly progress report shall also provide a description of (1) any concerns or issues 
raised by the KRRC or other parties regarding the Project Implementation Work, and the 

Project Company’s approach to promptly addressing and resolving such concerns or issues, 

and (2) a section containing health and safety statistics and a description of any accidents or 

injuries that occurred and the follow up investigations as to cause and subsequent corrective 

actions to be taken or already implemented by the Project Company.  The format of the 
monthly report shall be developed by the Project Company and approved by the KRRC prior to 

the commencement of any construction or demolition on the Project Site. 

5.4.5 Project Records. 

The Project Company, in connection with the Project Implementation Work generally, shall 

maintain and provide the following records:  

(a) Record Drawings and Specifications: The Project Company shall: 

(1) throughout the Project Implementation Work, update the Design 

Documents (with respect to the drawings, such update shall be in hard 

copy and “CAD” or other electronic format reasonably acceptable to the 

KRRC), including approved shop drawings that are available from 

Subcontractors in CAD format, so as to produce accurate and complete 
record documents for the Project. 

(2) as requested from time to time during the Project Implementation Work, 

make available such record drawings and specifications to the KRRC for 

review to permit the KRRC to monitor the Project Company's compliance 

with the requirements of this Section. 

(3) provide seven hard copies (in architectural D size and electronically in 
PDF format and current version of Bentley Microstation CAD file) of the 

completed record drawings and specifications to the KRRC as a condition 

to each Milestone Final Completion.  The record drawings shall not be 

deemed to have satisfied the condition to the applicable Milestone Final 

Completion unless reviewed and deemed final by the KRRC. 

(b) Design Records: The Project Company shall retain records of the design 

development. 

(c) Minutes of Meetings: The Project Company shall retain minutes of meetings 

between the KRRC and the Project Company relating to the Project 

Implementation Work, and shall circulate such minutes to the KRRC and the 

KRRC Technical Representative for review and comment. 

(d) Inspection Reports and Tests Results: The Project Company shall retain official 

reports and certified test records of all inspections and tests which were 

undertaken as part of the Project Implementation Work. 
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(e) Utility Plans: The Project Company shall retain utility plans for the Project and 
the Project Site. 

(f) Landscape and Irrigation Plans: The Project Company shall retain landscape 

and irrigation plans for the Project and the Project Site. 

(g) Copies of all Governmental Approvals: The Project Company shall retain copies 

of all Governmental Approvals for the Project Implementation Work. 

(h) Signed Project Implementation Quality Management Plan: The Project Company 
shall retain a signed copy of the Project Implementation Quality Management 

Plan for the Project Implementation Work and all records of the QA program 

implemented as required by this Project Agreement. 

The records referred to in this Section shall be retained for at least five years following the 

Milestone Substantial Completion Date for the Final Habitat Restoration Work. 

5.5. PROJECT IMPLEMENTATION WORK GENERALLY 

5.5.1 Deliverable Material. 

The Project Company shall deliver to the KRRC all Deliverable Material required to be delivered 

under this Appendix, Appendix 6 (Project Implementation Work Quality Control Requirements), 

Appendix 7 (Project Implementation Work Review Procedures). 

5.5.2 Signs. 

The Project Company shall provide and maintain temporary identification and information 

signs during the Project Implementation Period.  No signs shall be erected until their 

appearance, content, and location have been fully reviewed and approved by the KRRC, which 

approval shall not unreasonably be withheld, conditioned or delayed.  The Project Company 

shall remove temporary signs from the Project Site when they are no longer necessary. 

5.5.3 Laydown Areas and Field Office Space. 

Laydown and staging areas for materials shall be located at the Project Site or at other 

locations arranged and paid for by the Project Company.  At a minimum, field office facilitates 

shall include the following: 

(a) Field office facilities for the Project Company; 

(b) Field office facilities for the KRRC’s construction management team and 
inspectors; 

(c) At a minimum, separate office facilities shall be provided at J.C. Boyle and 

Copco/Iron Gate; 

(d) Each office facility shall provide a minimum of two private offices with doors and 

keyed locksets, two restrooms, one enclosed conference room, one breakroom 
with refrigerator, microwave oven, coffee brewer, bottled water and waste 

receptacle, copier/scanner/printer/fax and security system; 

(e) All office desks or offices shall have duplex power receptacles, telephone, 

broadband internet connection, and appropriate lighting at desktop; and 
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(f) The cost of the KRRC’s construction office furniture, fixtures, equipment, 
supplies, consumables, or telephone/internet service provider fees shall be 

borne by the Project Company. 

5.5.4 Maintenance of the Project Site. 

During performance of the Project Implementation Work, the Project Company shall be 

responsible for the overall maintenance of the Project Site.  The Project Company shall keep the 

Project Site neat and orderly at all times, and shall clean up and remove all rubbish and 
construction, demolition and restoration debris from the Project Site as they accumulate in 

accordance with the Contract Standards. 

5.5.5 Temporary Utilities. 

The Project Company shall supply all necessary temporary Utilities, including electricity, 

telecommunications services, potable water (at no unit charge from KRRC), fire protection, 
lighting, and sanitary facilities, during the performance of the Project Implementation Work.  

Prior to the Milestone Substantial Completion Date for the Final Habitat Restoration Work, the 

Project Company shall disconnect and arrange for the disconnection and removal of all 

temporary Utility connections and services.  The Project Company shall coordinate with the 

KRRC on all temporary Utilities. 

5.5.6 Relocation of Existing Utilities. 

The Project Company shall be responsible for all construction activities required with regard to 

existing utility services and installations (e.g., conduits, pipelines, transmission mains and 

other utility equipment and appurtenances), including after KRRC review and approval any 

relocation of Utilities. 

5.5.7 Noise Control. 

The Project Company shall comply with all noise regulations required pursuant to Applicable 

Law.  Project Implementation Work will be allowed as defined in Section 4.2.4 (Required Design 

Criteria – On-Site Work Hours) of Appendix 4 (Project Technical Requirements),In the event 

that the work hours are restricted further than as described therein, such restrictions will be 

considered an Uncontrollable Circumstance, as and to the extent provided in Article 14 

(Uncontrollable Circumstances) of this Project Agreement.   

5.5.8 Notice of Default. 

The Project Company shall provide to the KRRC, promptly following the receipt thereof, copies 

of any notice of default, breach or non-compliance received under or in connection with any 

Governmental Approval or Subcontract that may have a material and adverse effect on 

performance by the Project Company of its obligations under this Project Agreement. 

5.6. COORDINATION OF PROJECT IMPLEMENTATION WORK AND OPERATIONS 

5.6.1 Facilities Shutdowns during Project Implementation Work. 

The Project Company shall plan and coordinate in advance with the KRRC in order to obtain 

KRRC approval and schedule its Project Implementation Work which requires partial or 

complete shutdowns of the Facilities.  The Project Company shall make every effort to minimize 

the number and duration of partial or complete shutdowns. 
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5.6.2 Maintenance of Facilities Operations. 

The Project Company shall take no actions during performance of the Project Implementation 

Work that adversely affect the operation of the Facilities.  The Project Company shall comply 

with the Maintenance of Facilities Operations Plan, which is included as Attachment 5B 

(Maintenance of Facilities Operations Plan) to this Appendix.   

5.6.3 Coordination of PacifiCorp Staff Relocations and Building Demolitions. 

The Project Company shall be responsible for providing temporary conditioned work space for 
PacifiCorp staff as needed to accommodate the performance of the Project Implementation 

Work.  Temporary work spaces shall be provided with hot and cold potable water and 

temporary shower facilities where applicable.  To facilitate coordination of relocations with the 

KRRC, the Project Company shall prepare detailed plans as part of the Maintenance of 

Facilities Operations Plan describing how construction, relocations and demolition are to 
occur. 

5.7. PROJECT SAFETY AND SECURITY 

5.7.1 Safety and Security. 

The Project Company shall maintain safety and security at the Project Site at all times at a 

level consistent with the Contract Standards.  The KRRC will neither assume administration 

nor direct control and responsibility for maintaining the Project Company’s health and safety 
program. 

Nothing contained in this Section shall relieve Project Company, or any subcontractor or 

supplier, from the obligations set forth above and obligations as required by Applicable Law.  If 

a provision of this Section conflicts with any applicable provision of this Project Agreement or 

any Applicable Law, the more stringent requirements that maintain a greater level of safety 
shall apply. 

Without limiting the foregoing, the Project Company shall: 

(a) Implement a zero incident philosophy on the Project and establish a goal of zero 

accidents and zero injuries with work tasks designed to minimize or eliminate 

hazards to personnel, process, equipment, environment and the general public. 

(b) Be committed to protecting the health and safety of individual employees, their 
co-workers, and the public at large from the hazards caused by the misuse of 

drugs and alcohol on the job.  The safety of the public, as well as the safety of 

fellow employees, dictates that employees are not permitted to perform their 

duties while under the influence of drugs or alcohol.  Accordingly, the Project 

Company agrees to develop and comply with an appropriate substance abuse 
policy.  Project Company shall select and use a qualified, approved substance 

abuse third party administrator to perform all required substance abuse testing. 

(c) Include a description of the process of notification, reporting, and investigating 

incidents or near-miss incidents.  The results of investigations of incidents shall 

be documented in final root cause analysis and corrective actions reports.  

Investigations of incidents shall be documented in investigation reports.   

(d) Take appropriate precautions for the safety and security of the Project 

Implementation Work and provide appropriate protection to prevent damage, 
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injury or loss related to the performance of the Project Implementation Work 
over the Project Implementation Period for: 

(1) Workers at the Project Site and all other persons who may be involved 

with deliveries or inspections; 

(2) Visitors to the Project Site; 

(3) Passersby, neighbors and adjacent properties with respect to the Project 

Implementation Work activities; 

(4) Materials and equipment under the care, custody or control of the Project 

Company or Subcontractors on the Project Site; 

(5) Other property constituting part of the premises or the Project; and 

(6) KRRC Property; 

(e) Establish and enforce appropriate safeguards for safety and protection, 
including posting danger signs and other warnings against hazards; 

(f) Provide temporary fencing of all open or partially open trenches and excavations, 

all open or partially completed structures, and all work and storage areas at all 

times while unattended by workmen; 

(g) Implement a comprehensive safety program in accordance with Applicable Law; 

(h) Give all notices and comply with all Applicable Law relating to the safety of 
persons or property or their protection from damage, injury or loss; 

(i) Operate and maintain all equipment in a manner consistent with the 

manufacturer’s safety requirements; 

(j) Provide for safe and orderly vehicular movements; 

(k) Develop and implement a written Project Site-specific Health and Safety Plan 
that includes management commitment, maintaining a safe workplace, 

employee participation, hazard evaluation and controls, employee training and 

periodic inspections (“Health and Safety Plan”); 

(l) Designate an appropriately certified and experienced safety professional to 

develop and sign the Project Site-specific Health and Safety Plan, including all 

safety rules at the Project Site; 

(m) Designate a qualified safety professional at the Project Site during on-site Project 

Implementation Work activities who shall be responsible for the implementation 

of safety rules at the Project Site, the prevention of fires and accidents, 

monitoring compliance with the Project Company’s Project Site-specific Health 

and Safety Plan, and the coordination of such activities as shall be necessary 
with the KRRC and all Governmental Bodies related to health and safety; and 

(n) Require all Subcontractors to work in accordance with and implement the 

Health and Safety Plan, comply with the Project Company’s on-site safety 

requirements, and designate a qualified safety professional whose duty shall be 
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the implementation of safety rules at the Project Site and monitoring compliance 
of Subcontractor employees with the Subcontractor’s Project Site-specific Health 

and Safety Plan. 

(o) The Project Company shall maintain Project safety audits, equipment safety 

inspection logs, incident reports, and all reports covering the implementation of 

Health and Safety Plan on the Project Site for review upon request by the KRRC. 

(p) If the Project Company repeatedly fails to comply with applicable health and 
safety-related Applicable Law and contract safety requirements, the KRRC 

reserves the authority to have work performed by others and to deduct 

corresponding costs from Project Company’s progress payment(s) and/or 

suspend progress payments. 

(q) The Project Company’s non-compliance with health and safety-related 
Applicable Law and Agreement safety requirements shall be considered failure 

by the Project Company to perform a provision of the Project Agreement, and 

may be cause for the suspension of the Project Implementation Work and/or the 

discharge from the Project Implementation Work of an employee, Subcontractor 

or Supplier as set forth in the Project Agreement.  The Project Company will be 

responsible for all costs for stoppage of Project Implementation Work and/or 
replacement of employee(s). 

5.7.2 Perimeter Security. 

The Project Company shall develop, maintain and comply with a Project Site perimeter security 

plan that is approved by the KRRC and constitutes part of the Health and Safety Plan.  The 

perimeter security plan shall assure the security of the Project Site when perimeter fencing 
cannot be continuously maintained. 

5.8. ENVIRONMENTAL REVIEW AND PROTECTION 

5.8.1 Wildlife and Protected Species Protection. 

In accordance with the Governmental Approvals, the Project Company shall develop and 

implement a plan that is consistent with required measures for wildlife and protected species 

that may be affected by construction, demolition and restoration activities of the Project 
Company.  Prior to implementing the plan, the Project Company shall obtain KRRC approval. 

5.8.2 Project Company Environmental Monitor. 

If required by the Environmental Mitigation Measures, the Project Company shall assign a 

Project Company Environmental Monitor (“CEM”) to ensure that its mitigations plan is properly 

and fully implemented.  The CEM shall be the single, identified entity or person responsible for, 
at a minimum, the following duties: 

(a) Planning of environmentally compliant Project Implementation Work methods. 

(b) Oversight of Project Implementation Work activities to determine compliance 

with mitigation measures. 

(c) Ensuring that all training has been conducted, and signage, marking and 

barriers to protected areas have been installed. 
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(d) Ensuring compliance with the Stormwater Pollution Prevention Program 
(SWPPP). 

(e) Coordination with the KRRC on implementation of environmental mitigation 

measures. 

(f) Coordination with Governmental Bodies that have administrative oversight of 

the environmental sites to be protected, if required. 

(g) Compliance with environmental Governmental Approvals. 

(h) Meeting or interacting with representatives of Governmental Bodies with 

environmental oversight authority, if required. 

All environmental monitoring duties conducted by the CEM shall be recorded in the form of a 

standard report and photographic log (as required).  The photographic log shall be kept in both 

electronic and hardcopy form.  All reports shall be submitted to the KRRC in summary form on 
a monthly basis or more frequently if required by KRRC.  Copies of all daily monitoring records 

shall be maintained at the Project Site by the CEM. 

5.8.3 Regulated Substances Management Program. 

The Project Company shall develop, maintain and implement a Regulated Substances 

management plan that includes as a minimum, but is not limited to, the requirements 

specified in this Section (“Regulated Substances Management Program”).  A copy of the 
Regulated Substances Management Plan shall be submitted to the KRRC for review and 

approval.  The intent of the plan is to prevent accidental spills, site contamination, and injury 

or illness of all personnel on the site due to contact or exposure to Regulated Substances.  The 

KRRC shall notify the Project Company of any observed conditions that may be in violation of 

the plan.  If the Project Company fails to address KRRC-reported concerns about observed 
conditions that may be in violation of the plan in a timely and appropriate manner, the KRRC 

may notify all appropriate Governmental Bodies, and report the observed conditions to them, 

and request that they inspect the sites involved that are under the Project Company’s control.  

All documents required by the Regulated Substances Management Plan shall be made available 

to the KRRC immediately upon request. 

5.8.4 Project Company Regulated Substances. 

Any Regulated Substances generated by the Project Company shall be the responsibility of the 

Project Company.  The Project Company shall obtain an EPA identification number for all 

Project Company Regulated Substances, listing the Project Company’s name and address as 

the generator of the Project Company Regulated Substances.  The Project Company shall be 

responsible for the identification, analysis, profiling, documentation, reporting, transport and 
disposal of Project Company Regulated Substances.  Any fines that are levied against the KRRC 

for violations of Applicable Law as determined by any Governmental Body relating to Project 

Company Regulated Substances shall be reimbursed immediately by the Project Company after 

payment by KRRC. 
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5.8.5 Emergency/Spill Response Plan. 

The Project Company shall develop an Emergency/Spill Response Plan (“Emergency Response 

Plan”), for each Regulated Substance or class/group of Regulated Substances either known to 

be on the Project Site or intended to be brought to the Project Site by the Project Company.  At 

a minimum, the Response Plan must include the following: 

(a) A description of on-site equipment available to contain and respond to an 

emergency/spill of the Regulated Substance. 

(b) Notification procedures, including notification to potentially impacted residents 

adjacent to the Project. 

(c) Response coordination procedures between the Project Company and the KRRC. 

(d) A Regulated Substance Site Map showing the location of stored Regulated 

Substances and location spill containment/response equipment. 

(e) A description of the Regulated Substances handling and spill response training 

provided to the Project Company’s employees and Subcontractors. 

5.8.6 Dust Control. 

The Project Company shall be responsible for dust control during the performance of the 

Project Implementation Work and shall comply with all air pollution control Applicable Law and 

Governmental Approvals.  The Project Company shall furnish all necessary labor, materials 
and equipment for dust control. 
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ATTACHMENT 5A 
 

INITIAL PROJECT IMPLEMENTATION SCHEDULE 

[Note:  The negotiated Initial Project Implementation Schedule will be inserted here as 

part of the GMP Contract Amendment, based on the initial Project Implementation Work 

schedule in the KRRC-accepted GMP Project Submittal.  All activities of the Project 

Implementation Work shall be scheduled and monitored by use of a Gantt or Bar Chart 
which presents all tasks and key subtasks in a logical and efficient work sequence that 

the Project Company intends to use in advancing the Project from 60% Design 

Completion to Project Final Completion.  The Initial Project Implementation Schedule is 

to be approved by the KRRC prior to the commencement of Project Implementation 

Work activity.  The Project Company shall be responsible for completing all Project 
Implementation Work by each Scheduled Milestone Substantial Completion Date.] 
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ATTACHMENT 5B 
 

MAINTENANCE OF FACILITIES OPERATIONS PLAN 

[Note:  The negotiated Maintenance of Facilities Operations Plan will be inserted here as 

part of the GMP Contract Amendment, based on the draft Maintenance of Facilities 

Operations Plan in the KRRC-accepted GMP Project Submittal]. 
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APPENDIX 6 
 

PROJECT IMPLEMENTATION WORK QUALITY CONTROL REQUIREMENTS 

6.1. PURPOSE 

The purpose of this Appendix is to describe the minimum requirements for the Project 

Implementation Quality Management Plan, including quality assurance (“QA”) and quality 

control (“QC”) procedures that shall be implemented during the Project Implementation Period.  
QA/QC shall include inspection, sampling and testing, and other requirements. 

6.2. KRRC’S QUALITY OBJECTIVES 

The Project Implementation Quality Management Plan, including QA/QC, shall be consistent 

with and support the following quality objectives for the Project Implementation Work: 

(a) Ensure that the Project Implementation Work is consistent with the Contract 
Standards. 

(b) Ensure that Governmental Approval requirements are effectively incorporated 

into Project Implementation Work. 

(c) Develop and implement procedures to ensure that problems are discovered 

early, resolved in a timely manner, and do not recur. 

(d) Ensure that adequate QA/QC procedures and resources are provided by the 
Project Company to effectively assess and ensure high quality in all work 

products and services, warranty requirements, safety, security and  

environmental compliance requirements. 

(e) Provide timely reporting and documentation of QA/QC inspections, technical 

reviews, testing, analysis and determinations of compliance with the Contract 
Standards. 

(f) Provide follow up inspections, analysis and testing if conditions are found to be 

non-compliant with the Contract Standards and verify through special reports 

and direct communications with the KRRC that all corrective actions have been 

effectively implemented and that the resultant product or service is of acceptable 

quality. 

6.3. PROJECT IMPLEMENTATION QUALITY MANAGEMENT PLAN DEVELOPMENT AND 

IMPLEMENTATION 

6.3.1 General Requirements. 

The development and implementation of the Project Implementation Quality Management Plan 

shall be the responsibility of the Project Company.  The Project Implementation Quality 
Management Plan shall integrate the permitting, design, construction, demolition and 

restoration phases of the Project during the Project Implementation Period and shall include 

detailed QA and QC programs as attachments.  Other Project Implementation Quality 

Management Plan requirements are defined in Section 6.4 (Project Implementation Work 

Quality Control Requirements) of this Appendix. 

6.3.2 Project Implementation Quality Management Plan Requirements. 
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The Project Implementation Quality Management Plan shall include a description of how the 
Project Company will provide the following: 

(a) Adequate resources for effective plan implementation throughout all phases of 

the Project Implementation Work.  Information on QA/QC staff to be assigned to 

the Project and their qualifications for performing required QA/QC functions; 

(b) Programs, procedures, methods, tests, analyses and communications 

procedures, reports, photographs and comments on drawings and specifications 
and other documents used by the Project Company to assess Project 

Implementation Work quality and compliance with the Contract Standards; 

(c) How the QA/QC program shall function independently of Project Company’s 

production staff and be empowered to enforce plan objectives, define quality 

requirements, independently verify quality of Project Implementation Work 
products and services, identify potential causes of unacceptable quality of work 

and provide safeguards to prevent unacceptable work quality, and require 

prompt corrective action for identified deficiencies; 

(d) A communications plan for demonstrating that quality requirements have been 

established and communicated to all Subcontractors prior to their 

commencement of providing products or services on the Project.  This shall 
include information on the roles, responsibilities and authorities of identified 

QA/QC staff; and 

(e) The Project Company shall submit its Project Implementation Quality 

Management Plan for KRRC review for all phases of the Project Implementation 

Work, including verification of compliance with the Contract Standards as part 
of its initial document submittal package.  KRRC will provide comments on the 

Project Implementation Quality Management Plan and the Project Company 

shall make required changes and include the final KRRC-approved Project 

Implementation Quality Management Plan as an attachment to this Project 

Agreement. 

6.3.3 Changes to the Project Implementation Quality Management Plan. 

Revisions and updates to the Project Implementation Quality Management Plan may be 

proposed by the Project Company as the Project Implementation Work progresses.  Changes to 

the initial Project Implementation Quality Management Plan require written approval of the 

KRRC.  Proposed revisions or updates shall be provided to the KRRC at least 30 days prior to 

the start of the Project Implementation Work to which the revision applies.  The KRRC will 
review and respond in a timely manner to Project Implementation Quality Management Plan 

proposed changes.  The Project Company shall not initiate any of the Project Implementation 

Work that is impacted by such proposed revision or change until the KRRC has reviewed and 

accepted the change. 

6.4. PROJECT IMPLEMENTATION WORK QUALITY CONTROL REQUIREMENTS 

6.4.1 Project Implementation Work Quality Control Program. 

The Project Implementation Quality Management Plan shall include the details of the Project 

Company’s Project Implementation Work Quality Control Program (“CQCP”).  Instructions for 

performing inspections must be clearly defined, including the work attributes to be inspected, 

acceptability criteria, frequency of inspections, and the requirements for documenting the 
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inspection results.  Documentation requirements shall include contractor production reports, 
contractor quality control reports, field test reports, testing plan and log, inspection reports, 

rework items list and quality control meeting minutes.  The CQCP shall require inspection 

during the performance of the Project Implementation Work by inspectors who are not 

responsible, in whole or in part, for the scheduling or performance of the Project 

Implementation Work being inspected.  Inspection records must be kept current, have 

sufficient detail to enable the Engineer-of-Record to identify inspections which have been 
performed, and the results of these inspections.  Inspections must be made throughout Project 

Implementation Period, including the initial work, in-process inspections, final inspections, and 

testing during the performance of the Project Implementation Work.  The CQCP shall describe 

methods to be implemented, including a daily quality control report, to identify and track all 

unsatisfactory, deviating, and nonconforming work until the required repair, rework, or 
replacement is performed, and the work has been re-inspected and accepted.  The CQCP shall 

detail the means and methods for identifying and correcting all deficiencies such that the 

Project Implementation Work quality meets the Contract Standards and the Project Company’s 

Design Documents.  The Project Company shall be informed of all unsatisfactory conditions 

that the Project Company will correct and for any nonconforming conditions for which the 

Project Company intends to request the KRRC’s acceptance in accordance with Section 6.17 
(Correction of Work) of this Project Agreement. 

6.4.2 Materials and Equipment. 

The CQCP shall ensure the quality of all material and equipment.  Procedures shall be used to 

verify that the procurement documents meet all Contract Standards and the Project Company’s 

Design Documents, and that quality has been controlled during the manufacture and testing of 
all equipment which is being fabricated for the Project.  The CQCP shall require written 

documentation of inspection of all material and equipment to ensure that it meets all Contract 

Standards and the Project Company’s Design Documents.  Documentation such as material 

test reports, certifications, and equipment tests results must be delivered to the KRRC and 

KRRC-designated representatives to demonstrate compliance with all Contract Standards and 

the Project Company’s Design Documents.  The CQCP shall include monitoring procedures to 
ensure that material and equipment is delivered to the Project Site are undamaged, in the 

proper quantities and in accordance with the specification requirements, and that all materials 

and equipment are stored and maintained on the Project Site according to the Contract 

Standards, including the requirements of the designer and the manufacturer.  Procedures and 

controls shall be provided to ensure that inspections are being performed using the latest 
Design Documents and approved shop drawings.  Procedures shall ensure that an adequate 

number of inspection personnel are available at all times, and that all inspectors are qualified, 

trained, and proficient in performing inspections for the Project Implementation Work to which 

they are assigned. 

6.4.3 Project Management and Testing. 

The Project Company shall provide full-time Project management and full and comprehensive 
administration for the Project Implementation Work.  Project inspectors, who shall be provided 

with the latest Design Documents released to construction, demolition and restoration, shall 

perform initial verification of procurement, construction, demolition and rehabilitation 

activities, so that any conflicts will be identified at an early stage.  The CQCP shall clearly 

identify the circumstances under which the Project Company’s registered soils or geotechnical 

engineer and the Engineer-of-Record will be involved in Project Implementation Work quality 
oversight.  The Project Company shall perform all testing and inspections as required by the 

Contract Standards, approved design documents and Applicable Law (such as ACI and ASTM) 

which may be referenced in Appendix 4 (Project Design Requirements).  Section 1.2(U) 
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(Applicability, Stringency and Consistency of Contract Standards) of this Project Agreement 
shall govern any conflicts or inconsistency in the stringency of test requirements. 

6.4.4 Laboratories. 

All Project Implementation Work testing shall be performed by individuals who are qualified 

and experienced in providing these testing services.  Equipment used to perform tests shall be 

calibrated according to requirements in the testing procedure.  The Project Company shall hire 

a certified independent testing laboratory to perform all laboratory testing.  The laboratory 
selected shall be authorized to operate in the State, certified under the State’s National 

Environmental Laboratory Accreditation Program, as applicable, and shall be subject to the 

approval of the KRRC.  Project Company requests for laboratory approval shall be made by the 

Project Company in a timely manner, in writing, to the KRRC.  Laboratory tests shall include 

the proposed concrete mix design, concrete aggregate tests, strength of concrete field test 
cylinders, gradation, and moisture density relationship of soils.  The certified testing 

laboratories must also perform on-site tests that the Project Company is not experienced, 

qualified, or certified to perform or that require independent testing under the Contract 

Standards.  On-site tests shall include tests for: concrete slump, concrete air entrainment, 

concrete temperature, casting of concrete test cylinder specimens, in-place testing of concrete 

strength, compaction density testing of soils, coating thickness measurements and structural 
bolting torque. 

6.5. INSPECTION OF PROJECT IMPLEMENTATION WORK 

6.5.1 Inspection and Correction. 

All Project Implementation Work performed by the Project Company or its Subcontractors shall 

be inspected by the Project Company.  All nonconforming Project Implementation Work and 
any safety hazards in the work area shall be noted and promptly corrected.  The Project 

Company is responsible for the performance of the Project Implementation Work safely and in 

conformance with Section 5.7 (Work Safety and Security) of Appendix 5 (General Project 

Implementation Work Requirements). 

6.5.2 KRRC Access. 

The KRRC, its employees, agents, representatives and contractors shall be permitted access to 
all parts of the Project Implementation Work, including plants where materials or equipment 

are manufactured or fabricated.  The presence of the KRRC, its employees, agents, 

representatives and contractors shall not relieve the Project Company of the responsibility for 

the proper execution of the Project Implementation Work in accordance with all requirements 

of this Project Agreement.  No act or omission on the part of the KRRC, its employees, agents, 
representative and contractors (other than KRRC Fault) shall be construed as relieving the 

Project Company of this responsibility. 

6.5.3 Materials Inspection. 

All materials and articles furnished by the Project Company shall be subject to documented 

inspection, by qualified personnel, and no materials or articles shall be used in the Project 

Implementation Work until they have been inspected and accepted by the QA/QC Manager or 
other designated representative.  Any Project Implementation Work covered in the absence of 

inspection shall be subject to uncovering as set forth in Section 6.16 (Monitoring, 

Observations, Testing and Uncovering of Project Work) of this Project Agreement. 

6.6. TIME OF INSPECTION AND TESTS 
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Whenever the Project Company is ready to backfill, bury, cast in concrete or otherwise cover 
any Project Implementation Work, the KRRC shall be notified before such covering and 

completion, and the KRRC shall notify the Project Company of a requested inspection of any 

such Project Implementation Work as set forth in subsection 6.16(F) (Notice of Covering Project 

Implementation Work) of this Project Agreement.  Failure of the Project Company to properly 

notify the KRRC, as required by subsection 6.16(F) (Notice of Covering Project Implementation 

Work) of this Project Agreement, in advance of any such covering or completion shall be 
reasonable cause for the KRRC to request the Project Company take apart or uncover for 

inspection or testing any previously covered or completed Project Implementation Work in 

accordance with subsection 6.16(F) (Notice of Covering Project Implementation Work) of this 

Project Agreement.  The costs of any uncovering, taking apart, remedial or corrective work 

required and all costs of such delays, including the impact on other portions of the Project 
Implementation Work, shall be borne as set forth in 6.16(F) (Notice of Covering Project 

Implementation Work) of this Project Agreement. 

6.7. MATERIALS SAMPLING AND TESTING 

6.7.1 Materials Testing and Removal. 

All sampling and testing of materials shall be conducted in accordance with the methods 

prescribed in the current standards of the ASTM or otherwise required by the Contract 
Standards, as applicable to the class and nature of the article or materials considered.  The 

KRRC reserves the right to require the Project Company to use any generally accepted system 

of inspection that, in the opinion of the KRRC, will ensure the KRRC that the quality of the 

materials and workmanship is in full accord with this Project Agreement.  Results of such tests 

and analyses shall be considered along with the tests or analyses made by the Project 
Company to determine compliance with the applicable specifications for the materials so tested 

or analyzed.  Wherever any material, as a result of such independent testing or investigation by 

the KRRC, fails to meet the requirements of this Project Agreement, all costs of such 

independent inspection and investigation and all costs of removal, correction, reconstruction, 

or repair of any such material shall be borne by the Project Company in accordance with 

subsection 6.16(F) (Notice of Covering Project Implementation Work) and Section 6.17 
(Correction of Work) of this Project Agreement. 

6.7.2 Materials Rejection. 

The KRRC shall have the right at all times and places to reject any articles or materials to be 

furnished hereunder which, in any respect, fail to meet the requirements of this Project 

Agreement, regardless of whether the defects in such articles or materials are detected at the 
point of manufacture or after completion of the Project Implementation Work at the Project 

Site.  If the KRRC, through an oversight or otherwise, has accepted materials or work which are 

defective or in any way contrary to this Project Agreement, such materials, no matter in what 

stage or condition of manufacture, delivery, or erection, may be rejected.  The Project 

Company, at its cost and expense and without any adjustment to the Scheduled Milestone 

Substantial Completion Dates, shall promptly remove and replace rejected articles or materials 
from the Project Site after notification of rejection. 

6.8. MATERIALS TESTING SERVICES 

6.8.1 Project Company’s Laboratories. 

The Project Company shall perform all tests requiring the services of a laboratory, to determine 

compliance with this Project Agreement, using independent commercial materials testing firms 

acceptable to the KRRC.  The materials testing firm’s laboratory shall be staffed with 
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experienced technicians, properly equipped, and fully qualified to perform the tests in 
accordance with the specified standards.  The Project Company shall obtain the KRRC’s 

acceptance of the testing firm before having testing services performed, and pay all costs for 

these testing services. 

6.8.2 Interruptions for Testing and Sampling. 

The Project Company shall furnish all sample materials and cooperate in the testing activities, 

including sampling, and shall interrupt the Project Implementation Work when necessary to 
allow testing, including sampling, to be performed.  The Project Company shall have no claim 

for an increase in the Contract Price or extension of the Scheduled Milestone Substantial 

Completion Dates due to such interruption.  When testing activities, including sampling, are 

performed in the field by the testing firm’s laboratory personnel, the Project Company shall 

furnish personnel and facilities to assist in the activities. 

6.8.3 Test Reports. 

Written reports of tests and engineering data regarding materials and equipment proposed to 

be used in the Project Implementation Work shall be submitted by the Project Company for the 

KRRC’s review.  The testing firm’s laboratory shall perform all laboratory tests within a 

reasonable time, consistent with the specified standards, and shall furnish a written report of 

each test.  The KRRC shall furnish one copy of each field and laboratory QA/QC test conducted 
by the KRRC to the Project Company.  The testing firm retained by the Project Company for 

material testing shall furnish five copies of a written report for each test.  Three copies of each 

test report shall be transmitted directly to the KRRC in a sealed envelope, within three 

Business Days after each test is completed.  Two copies of each test report shall be transmitted 

to the Project Company.  The Project Company shall consecutively number each report for each 
type of test. 

6.8.4 KRRC-Approved Laboratories. 

The KRRC shall have the right to inspect work performed by the KRRC-approved independent 

testing laboratory utilized by the Project Company, both at the Project Site and at the 

laboratory.  This may include inspection of the independent testing laboratory’s internal quality 

assurance records (quality assurance manual, equipment calibrations, proficiency sample 
performance, etc.).  Testing services provided by the KRRC, if any, are for the sole benefit of the 

KRRC; however, test results shall be available to the Project Company.  Testing necessary to 

satisfy the Project Company’s internal QA/QC procedures shall be the sole responsibility of the 

Project Company. 

6.8.5 Materials to be Tested. 

The Project Company shall provide all testing services in connection with the following 

materials as required under Good Dam Removal Practice, and deliver the test reports for review 

by the KRRC: 

(1) Concrete materials and mix designs. 

(2) Masonry units, masonry grout, mortar materials, and design mixtures. 

(3) Asphaltic concrete materials and design mixtures. 

(4) Embankment, fill, and backfill materials. 
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(5) QC testing of all precast concrete. 

(6) Holiday testing of pipeline coatings. 

(7) Air testing of field-welded joints for steel pipe and fabricated specials. 

(8) Concrete strength tests. 

(9) Test of masonry prisms. 

(10) Field control test of masonry. 

(11) Asphaltic concrete. 

(12) Magnetic particle or dye penetrant testing of field welds for steel pipe and 

fabricated specials. 

(13) Moisture-density and relative-density tests on embankment, fill, and 

backfill materials. 

(14) In-place field density test on embankments, fills, and backfill.   

(15) Other materials and equipment as specified herein.   

(16) All other tests and engineering data required for the KRRC’s review of 

materials and equipment proposed to be used in the Project 

Implementation Work. 

6.9. INSTALLATION 

6.9.1 Inspection and Measurement. 

The Project Company shall inspect materials or equipment upon the arrival at the jobsite and 

immediately prior to installation, and remove damaged and defective items from the jobsite.  

The KRRC shall be provided the opportunity to observe any such Project Company inspections 

in accordance with Section 6.16 (Monitoring, Observations, Testing and Uncovering of Project 

Work) of this Project Agreement.  The Project Company shall verify measurements and 
dimensions of the work as an integral step of starting each installation. 

6.9.2 Manufacturer’s Instructions. 

Where installations include manufactured products, the Project Company shall comply with 

manufacturer’s applicable instructions and recommendations for installation, to whatever 

extent these are more explicit or more stringent than the Contract Standards, so as not to 

violate manufacturers’ warranty conditions. 
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APPENDIX 7 

 

PROJECT IMPLEMENTATION WORK REVIEW PROCEDURES 

7.1. OVERVIEW 

7.1.1 Purpose. 

The purpose of this Appendix is to set forth the procedures for the KRRC’s review of each 

aspect of the Project Implementation Work to verify that the Project Implementation Work has 

been performed in accordance with the Project Design Requirements and the terms and 

conditions of this Project Agreement. 

7.2. DOCUMENTS TO BE SUBMITTED 

At a minimum, the documents to be submitted during the Project Implementation Period shall 

include the following: 

(a) Monthly Progress Schedule Updates 

(b) Intermediate submittals for review sessions and workshops on various 
materials, facilities, systems, equipment, and disciplines 

(c) Final Design Documents (Issued for Dam Removal Specifications) 

(d) Applications and supporting documents required for Governmental Approvals 

(e) Record drawings and specifications 

Such documents shall be submitted in accordance with the Document Submittal Procedures. 

7.2.2 Project Implementation Work Package Information. 

The Project Company shall have flexibility with how it organizes and performs Project 

Implementation Work packages so that it can proceed with ordering any necessary equipment 

or commence with any necessary construction, demolition and restoration activities such as 

civil-site work prior to the 100% design; provided, however, such construction, demolition, 

restoration or ordering of equipment prior to the 100% design shall not negatively affect the 
remaining Project Implementation Work, the Contract Price or the Project Implementation 

Schedule.  The Project Company shall provide the following information in the appropriate 

Project Implementation Work package in accordance with the Document Submittal Procedures: 

(a) Specifications, Design Narratives and Lists: 

(1) Project design criteria 

(2) Specifications 

(3) Process systems piping line list 

(4) Major equipment list (process, mechanical, electrical, instrumentation 

and control, support systems, other) 

(5) Proprietary technology/equipment list 
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(b) Drawings, in both three dimensional electronic and standard design formats: 

(1) Cover sheet 

(2) Drawing index 

(3) Layout of the Project Site 

(4) Project Site master planning layouts 

(5) Landscape inventory plan 

(6) Landscape and irrigation plans 

(7) Project Site grading and utility plans, with sections as needed for 

construction, demolition and restoration clarity or dimensioning 

(8) Surface drainage system and features plans and details 

(9) Fire protection and security system plans 

(10) Project Site sections and details 

(11) Major structure foundation plans and sections 

(12) Major structure exterior elevations and sections 

(13) Architectural renderings 

(14) Electrical site plan 

7.3. KRRC REVIEW DURING GOVERNMENTAL APPROVAL PROCESS 

7.3.1 Project Company-Managed Governmental Approvals. 

The Project Company’s responsibilities for obtaining and maintaining the Project Company-

Managed Governmental Approvals required for implementation of the Project are described in 
Section 6.6 (Permitting Responsibilities and Schedule) and Appendix 3 (Governmental 

Approvals) to this Project Agreement.  The KRRC shall have the right to review and comment on 

Project Company submittals as provided by Section 6.6 (Permitting Responsibilities and 

Schedule) of this Project Agreement and this Appendix.  Governmental Approval applications 

shall not include design specifications or drawings that the KRRC has not previously reviewed.  
For all Project Company-Managed Governmental Approval applications, the Project Company 

shall provide draft copies of the applications and supporting documents for KRRC review and 

comment.  The KRRC’s review will not diminish the Project Company’s responsibility for timely 

submittals of complete applications for Project Company-Managed Governmental Approvals.  

The KRRC may attend Project Company meetings with permitting agencies and help arrange 

for agency reviews and meetings. 

7.3.2 KRRC-Managed Governmental Approvals. 

The Project Company’s responsibilities for assisting the KRRC in obtaining and maintaining the 

KRRC-Managed Governmental Approvals required for the implementation of the Project are 
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described in Section 6.6 (Permitting Responsibilities and Schedule) and Appendix 3 

(Governmental Approvals) to this Project Agreement. 

7.4. KRRC DOCUMENT REVIEW 

7.4.1 KRRC Review Responsibilities. 

On or before the Project Implementation Work Commencement Date, the Project Company 

shall submit updated Document Submittal Procedures that address the submittal of the Final 

Design Documents (the “Final Design Submittal Protocol”).  In accordance with the Final 

Design Submittal Protocol, the KRRC shall review the Project Company’s Final Design 

Documents for compliance and consistency with the final 90% design documents for 
compliance and consistency with the Final Design Documents and both for overall compliance 

with the requirements of this Project Agreement.  The KRRC’s input during finalization of the 

design documents and preparation and finalization of Project Implementation Work packages 

shall be solicited by the Project Company on a timely basis so as to provide adequate periods 

for review by the KRRC, revisions by the Project Company and final review by the KRRC 
without negatively impacting the Project Implementation Schedule.  The KRRC shall make 

reasonable efforts to bring staff or representatives with review and decision-making authority 

to the work sessions as requested and scheduled by the Project Company.  The Project 

Company shall provide the KRRC with advance notice of the work sessions and agenda topics 

to facilitate the KRRC’s scheduling of the appropriate participants for the work sessions.  The 

Project Company shall provide the KRRC with Final Design Documents before commencing any 
Project Implementation Work activity, except as provided in Section 7.2.1 (Project 

Implementation Work Package Information) of this Appendix.  Project Implementation Work 

activities shall not vary from the Final Design Documents submitted to the KRRC except where 

such variations are allowed, subject to the KRRC’s and applicable Governmental Body’s review 

and approval.  Adherence to the Final Design Documents during work completion shall be a 
factor used by the KRRC in its review and approval of the Project Company’s Payment Requests 

during Project Implementation Work. 

7.4.2 Changes to Project Design Requirements. 

Any change requested by the Project Company to the Project Design Requirements (regardless 

of prior oral discussion) must be clearly identified by the Project Company in its cover letter 

that transmits the submittal and must be fully documented with compelling justification of the 
Project Company’s request for a change to the Project Design Requirements and the benefits to 

the KRRC for consenting to such a change.  Any such change shall comply with the 

requirements set forth in Article 6 (Project Implementation Work) of this Project Agreement, as 

applicable.  No change to the Project Design Requirements shall be made except with the 

KRRC’s approval pursuant to Section 6.8 (Changes to the Project Design Requirements at 
Project Company Request) of this Project Agreement.  The Project Company shall assume all 

risks associated with obtaining KRRC approval of any change to the Project Design 

Requirements. 

7.4.3 Time for KRRC Review. 

The KRRC shall complete its review of each submittal in a timely manner in order to determine 

that the Project Implementation Work conforms to the Project Design Requirements and other 
Contract Standards.  The Project Company and the KRRC shall periodically review the 

Document Submittal Procedures, which define key submittals and the target submittal dates, 

and develop a submittal review schedule for each submittal based on the content and criticality 

of each submittal.   
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7.4.4 Time for Project Company Response. 

For each submittal, the KRRC shall provide written comments in a tabular summation 

describing any concerns, problems, or assertions of non-compliance with the applicable 
Contract Standards.  The tabular summation shall be on a form created mutually by the 

Project Company and the KRRC, with provisions on the form for the Project Company’s 

responses.  The Project Company shall provide a written response to the KRRC’s comments 

within 15 Business Days of receipt of the KRRC’s comments, primarily through use of the 

tabular summary form, including documentation of responses and agreed-upon action items. 

7.4.5 Project Progress Meetings. 

For the purpose of facilitating a timely review process, the Project Company shall schedule 

design-build progress meetings with the KRRC on a routine basis and at least monthly (unless 

both parties agree that more frequent meetings are required) throughout the design finalization 

and Project Implementation Work package development period.  Any outstanding review 

comments not satisfactorily resolved shall be transferred to an issues tracking form by the 
Project Company for subsequent follow-up.  The primary purpose of these meetings shall be to 

discuss overall Project Company work progress, the conformance of the design and Project 

Implementation Work packages to the Project Design Requirements, and to address 

outstanding issues arising from the review and response process.  The status and issues of 

related permitting and early Project Implementation Work activities may also be included as 

agenda items for each Project progress meeting.  These meetings shall be held in the KRRC’s 
offices, or another location agreed to by the KRRC.  Project Company representatives with 

responsibility for the Project Implementation Work shall participate in the meeting.  Similarly, 

the KRRC shall be appropriately represented by individuals with knowledge and authority for 

decision making at the meeting. 

7.4.6 Design Submittals During Project Implementation Work. 

It is anticipated that there could be some redesign or design clarifications needed during the 

performance of the Project Implementation Work.  Additional design work by the Project 

Company shall be subject to the KRRC’s review for compliance and consistency with applicable 

Project Design Requirements.  Design changes to a particular Design Document performed 

following the issuance of the Design Document for the Project Implementation Work shall be 

issued under a Design Change Notice (DCN) process that accurately tracks and documents 
changes to the design.  No later than 30 days prior to initiation of the Project Implementation 

Work, the Project Company shall submit to the KRRC additions to the Document Submittal 

Procedures to include the DCN.  The KRRC shall be provided with copies of all DCNs in a 

timely manner to allow review, comment, and, where appropriate, approval in the same 

manner as set forth with respect to the initial design.  Design clarifications shall be issued in a 
timely manner using a similar procedure.  If a DCN requires a material change from what was 

reflected in the applications for Governmental Approvals, the DCN must be approved by the 

appropriate Governmental Body if required by Applicable Law. 

7.4.7 Design Change Authority. 

The Project Company shall be responsible for providing design changes to the Design 

Documents necessary to complete the Project in accordance with this Project Agreement.  All 
such changes shall be implemented in accordance with the DCN process described above, and 

in accordance with this Appendix.  No DCN shall operate to change the Project Design 

Requirements unless approved by the KRRC in writing.  Any DCN which requests a change to 

the Project Design Requirements shall be subject to the KRRC’s rights under subsection 7.4.2 

(Changes to Project Design Requirements) of this Appendix. 
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7.5. KRRC PROJECT IMPLEMENTATION WORK INSPECTION 

7.5.1 Project Implementation Work Review Intent. 

The KRRC and its designated representatives, including the Program Manager, shall have the 
right, as provided in this Appendix, periodically to review and inspect Project Implementation 

Work activities and participate in Project progress meetings as needed to verify compliance with 

the Contract Standards.  In addition, the KRRC shall have the right to monitor the progress of 

the Project Implementation Work and verify all applications for payment covering all Project 

Implementation Work performed during the preceding calendar month in accordance with the 

procedures set forth in Article 9 (Compensation) and Appendix 8 (Contract Price) of this Project 
Agreement.  Notwithstanding the KRRC’s review of Project Implementation Work activities, the 

Project Company shall be fully responsible for means, methods, techniques, sequences, and 

procedures of the Project Implementation Work, as well as safety precautions and programs in 

the performance of the Project Implementation Work.  The KRRC’s review and involvement in 

the Project Implementation Work activities is intended for the informational purposes of the 
KRRC and to monitor compliance with this Project Agreement.  Such activities shall also be a 

part of the KRRC’s independent QA process and shall not be viewed as an additional layer or 

integral part of the Project Implementation Quality Management Plan. 

7.5.2 “Or Equals”. 

Whenever an item of material or equipment is specified in the Project Design Requirements by 

using the name of a proprietary item or the name of a particular supplier, and is followed by 
the words “or equal”, material or equipment of other suppliers may be considered.  The KRRC 

shall determine, acting reasonably, the acceptability of proposed “or equal” items associated 

with the Project Implementation Work.  The Project Company shall allocate adequate time in 

the Document Submittal Procedures for the KRRC to review and approve all “or equal” items 

for the Project Implementation Work.  Any delays resulting from submittal of “or equal” items 
later than as set forth in the Document Submittal shall be the responsibility of the Project 

Company.  The Project Company’s design personnel shall be permitted to review proposed “or 

equal” suppliers for the balance of the Project Implementation Work. 

7.5.3 Named Suppliers. 

Whenever an item of material or equipment is specified in the Project Design Requirements by 

using the name of a proprietary item or the name of a particular supplier, and is not followed 
by the words “or equal”, the Project Company shall provide the named material or equipment. 

7.5.4 Functionally Equal. 

If, in the KRRC’s reasonable discretion, an item of material or equipment proposed by the 

Project Company for the Project Implementation Work is functionally equal to that named, it 

may be considered by the KRRC as an “or equal” item.  A proposed item of material or 
equipment shall be considered functionally equal to an item so named if: 

(a) The KRRC determines that: 

(1) it is at least equal in quality, durability, appearance, strength, and 

design characteristics; and 

(2) it shall reliably perform at least equally well the function imposed by the 

design concept of the completed Project as a functioning whole; and 
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(b) The Project Company certifies that it shall conform substantially, even with 

deviations, to the detailed requirements of the item named in this Project 

Agreement. 

7.5.5 Corrections and Changes. 

The procedures to be followed for correction of non-conforming Project Implementation Work 

and for instituting changes and additions to such work are set forth in Article 6 (Project 

Implementation Work) of this Project Agreement. 

7.6. RECORD DRAWINGS 

At each Milestone Substantial Completion, the Project Company shall prepare and submit to 
the KRRC two complete sets of record drawings for the Project Implementation Work Element 

as implemented.  The record drawings shall be submitted in accordance with the Document 

Submittal Procedures.  The record drawings shall be prepared in accordance with the Contract 

Standards and shall include all electrical and control wiring schematics/diagrams.  The Project 

Company shall obtain the KRRC’s approval of the record drawings as a condition of Milestone 
Final Completion.  The KRRC’s approval of the record drawings shall not be unreasonably 

withheld. 
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APPENDIX 8 

 

CONTRACT PRICE 

8.1. PURPOSE 

The purpose of this Appendix is to set forth the procedures and requirements for determining 

(1) the Contract Price, and (2) the Guaranteed Maximum Price. 

8.2. CONTRACT PRICE 

8.2.1 Payment. 

The KRRC shall pay the Project Company the Contract Price for its performance of the Project 
Implementation Work, subject to the Guaranteed Maximum Price established in accordance 

with Section 8.6 (Guaranteed Maximum Price) of this Appendix. 

8.2.2 Contract Price Defined. 

The Contract Price shall be an amount equal to the sum of: 

(a) The Project Implementation Work Costs; and 

(b) The Project Company Fee, 

all subject to the following: 

(a) The Contract Price shall not include Unallowable Costs, all of which shall be 

borne by the Project Company without payment or reimbursement by the KRRC; 

and 

(b) The Contract Price shall not exceed the Guaranteed Maximum Price. 

8.2.3 Related Definitions. 

As used in this Project Agreement, the following terms shall have the meanings set forth below: 

(a) “Contract Price” has the meaning specified in Section 8.2.2 (Contract Price 

Defined) of this Appendix. 

(b) “General Conditions Costs” has the meaning specified in Attachment 8A hereto 
(Description of General Conditions Costs). 

(c) “Guaranteed Maximum Price” has the meaning specified in Section 8.6 

(Guaranteed Maximum Price) of this Appendix. 

(d) “Project Company Contingency” is [$___________] and may be utilized as set forth 

in Attachment 8C (Schedule of Values and Project Company Contingency) of this 

Appendix.  The Project Company Contingency is a subcomponent of the Base 
Guaranteed Maximum Price.  [Note: To be finalized on the GMP Contract 

Amendment Date based on the GMP Project Submittal] 

(e) “Project Company Fee” has the meaning specified in Section 8.5 (Project 

Company Fee) of this Appendix. 
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(f) “Project Implementation Work Costs” has the meaning specified in Section 8.3 

(Project Implementation Work Costs) of this Appendix. Project Implementation 

Work Costs include the General Conditions Costs. 

(g) “Unallowable Costs” has the meaning specified in Section 8.4 (Unallowable 

Costs) of this Appendix. 

(h) “Uncontrollable Circumstance Costs” means, subject to Article 14 

(Uncontrollable Circumstances), Section 17.8 (General Duty to Mitigate), and the 

other terms and conditions of this Project Agreement, any Project 

Implementation Work Costs paid by the Project Company to the extent that such 
Project Implementation Cost has been paid due to the occurrence of an 

Uncontrollable Circumstance. 

8.2.4 Certification and Cost Substantiation. 

In submitting each Payment Request, the Project Company shall: 

(a) Comply with and submit such Payment Request in accordance with the 
procedures and requirements of Article 9 (Compensation) of this Project 

Agreement. 

(b) Present such Payment Request by element of the Contract Price. 

(c) If Uncontrollable Circumstance Costs are being invoiced, present such 

Uncontrollable Circumstance Costs separately from other Project 

Implementation Work Costs. 

(d) If costs resulting from Subcontractor or Supplier delay or non-performance are 

being invoiced, present such costs separately from other Project Implementation 

Work Costs. 

(e) For Project Implementation Work Costs payable on a reimbursable basis, 

provide Cost Substantiation for the Project Implementation Cost for which 
reimbursement is sought, including copies of all documentation reasonably 

necessary to demonstrate that the reimbursable Project Implementation Cost 

has been paid or incurred. 

(f) For Project Implementation Work Costs payable on a lump sum basis, provide 

copies of all documentation reasonably necessary to demonstrate the value of 

the Project Implementation Work in place. 

All such documentation shall be in a format and a level of detail reasonably acceptable to the 

KRRC.  The Schedule of Values shall set forth those items that will be payable on a 

reimbursable basis (item (e) above) and on a lump sum basis (item (f) above). 

8.2.5 Discounts, Rebates and Refunds. 

All cash discounts, trade discounts, rebates, refunds and returns from the sale of surplus 
materials and equipment shall be reported and accrue to the benefit of the KRRC and serve to 

offset the Project Implementation Work Costs. 
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8.3. PROJECT IMPLEMENTATION WORK COSTS 

“Project Implementation Work Costs” means the reasonable and necessary costs paid or 

incurred by the Project Company in the proper performance of the Project Implementation 
Work (including costs resulting from the occurrence of the risks assumed by the Project 

Company under the Project Agreement) that (1) are described in and meet the requirements of 

this Section, and (2) are not Unallowable Costs. 

As used in this Section, “reasonable and necessary costs paid or incurred by the Project 

Company in the proper performance of the Project Implementation Work” includes: (1) costs of 

Project Implementation Work necessitated by ordinary mistakes or inadvertence; (2) costs 
incurred in repairing or correcting defective, damaged or non-conforming Project 

Implementation Work (including any warranty or corrective Project Implementation Work 

performed after Milestone Substantial Completion); (3) additional costs incurred due to 

Subcontractor delay or non-performance; (4) costs incurred in performing corrective action 

needed to address a failure to demonstrate compliance with the requirements for Milestone 
Substantial Completion; and (5) Uncontrollable Circumstance Costs, in all cases except to the 

extent any such costs constitute Unallowable Costs. The Project Company Contingency may be 

used to pay such costs as provided in Attachment 8C (Schedule of Values and Project 

Company Contingency). 

8.3.1 Third-Party Professional Services Fees. 

(a) Professional fees and expenses payable by the Project Company to design 
engineers for design engineering services under third-party design Subcontracts. 

(b) Fees and expenses payable by the Project Company for professional services 

under third-party professional services Subcontracts for other professional 

services, including accounting, planning, surveying, consulting and other 

professional services. 

8.3.2 Project Implementation Work Subcontractor and Major Equipment Supplier 

Costs. 

An amount equal to the amounts properly payable by the Project Company to Subcontractors 

for Project Implementation Work performed under Subcontracts for construction, demolition 

and restoration and for major equipment entered into in accordance with the procedures and 

requirements set forth in Section 8.4 (Self-Performance and Subcontractor Selection) of this 
Project Agreement.  No Subcontract shall provide for payment of Unallowable Costs. 

8.3.3 Project Company’s Own Labor Costs. 

Except to the extent that any of the following costs are supervisory and administrative 

personnel costs and, as such, constitute General Conditions Costs: 

(a) Wages or salaries of professional and non-professional direct employees of the 
Project Company based at the Project Site and performing Project 

Implementation Work at the Project Site, and wages and salaries of Key 

Personnel, wherever based.  The costs for any such personnel of the Project 

Company who perform professional services shall be calculated on the basis of 

the rates set forth in Attachment 8B (Professional Personnel Rate Schedule) to 

this Appendix or, if applicable, on the basis of prevailing market rates for 
professionals performing similar services.  Such rates are not subject to audit.  

The parties acknowledge and agree that the rates set forth in Attachment 8B 
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(Professional Personnel Rate Schedule) will be escalated in accordance with 

Attachment 8B. The parties further acknowledge and agree that adjustments for 

wages and salaries of non-professional employees, to account for inflation, will 
be reflected in the applicable prevailing wage rate schedules established by the 

States.  

(b) Wages and salaries paid to employees of the Project Company described in item 

(a) of this subsection may include compensation in excess of the applicable State 

prevailing wages, as and to the extent needed to retain safe and dependable craft 

workers in light of the remote location of the Project Site.   

(c) Costs reasonably paid or incurred by the Project Company for employee benefits, 

premiums, taxes, insurance, contributions and assessments required by law, 

collective bargaining agreements and, for personnel not covered by such 

agreements, customary benefits such as sick leave, medical and health benefits, 

holidays, vacations, retirement and pension contributions, paid by the Project 
Company, excluding bonuses, as and to the extent such costs are based on 

wages and salaries paid to non-professional employees and craft workers of the 

Project Company described in item (a) of this subsection. 

(d) The cost of travel, accommodations, subsistence and meals for (i) Project 

Company employees described in item (a) of this subsection; and (ii) Project 

Company employees whose wages or salaries constitute General Conditions 
Costs, in any case necessarily and directly incurred in connection with the 

performance of Project Implementation Work, as approved by the KRRC acting 

reasonably.  The parties acknowledge and agree that the KRRC will not pay for 

any costs incurred in this item (d) in excess of the then prevailing and applicable 

General Services Administration (GSA) per diem rates. 

8.3.4 Costs of Materials, Equipment and Supplies. 

Except to the extent any of the following constitute General Conditions Costs or costs paid or 

incurred under Subcontracts with Suppliers for Major Equipment: 

(a) Costs, including transportation, inspection, testing, storage and handling, of 

materials, equipment and supplies incorporated, to be incorporated or 

reasonably used in completing the Project Implementation Work.   

(b) Costs of materials, equipment and supplies, described in item (c) of this 

subsection, in excess of those actually installed to allow for reasonable waste 

and spoilage.  Unused excess materials, equipment and supplies, if any, shall 

become the KRRC’s property at the completion of the Project Implementation 

Work or, at the KRRC’s option, shall be sold by the Project Company.  Any 
amounts realized from such sales shall be credited to the KRRC as a deduction 

from the Contract Price. 

(c) Costs, including transportation and storage, installation, maintenance, 

dismantling and removal of materials, supplies, temporary facilities, machinery, 

equipment and hand tools not customarily owned by the construction, 

demolition and reconstruction workers, that are provided by the Project 
Company at the Project Site and fully consumed in the performance of the 

Project Implementation Work; and costs (less salvage value) of such items if not 

fully consumed, whether sold to others or retained by the Project Company.  The 

basis for the cost of items previously used by the Project Company shall be fair 

market value. 
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(d) Rental charges and the costs of transportation, installation, minor repairs and 

replacements, dismantling and removal of temporary facilities, machinery, 

equipment and hand tools not customarily owned by the construction, 
demolition and reconstruction workers, which are provided by the Project 

Company at the Project Site, whether rented from the Project Company or 

others, and incurred in the performance of the Project Implementation Work. 

Rates and quantities of equipment rented shall be subject to the KRRC’s prior 

written approval. 

(e) Costs of materials and equipment suitably stored off the Project Site at a 
mutually acceptable location, if approved in advance in writing by the KRRC. 

8.3.5 Other Costs. 

Except to the extent any of the following constitute General Conditions Costs: 

(a) Premiums for the Performance Bond and the Payment Bond required by Section 

16.2 (Bonds) of this Project Agreement. 

(b) Premiums and fees for Required Insurance, except to the extent such premiums 

and fees constitute Unallowable Costs in Section 8.4.2 (Unallowable Costs) of 

this Appendix. [DRAFTING NOTE: AWAITING FINAL REVIEW BY AON TO 

LIST ALL PROJECT-SPECIFIC POLICIES.]  

(c) Costs of handing, removal and disposal of Hazardous Material and remediating 

Hazardous Environmental Conditions (except as provided in subsection 6.5(A) 
(Project Company Responsibilities and Indemnity) of this Project Agreement). 

(d) Fuel and utility costs paid or incurred in the performance of the Project 

Implementation Work. 

(e) Sales, use or similar taxes, tariffs or duties imposed by a Governmental Body 

and incurred by the Project Company in the performance of the Project 
Implementation Work for which the Project Company is not able to obtain an 

exemption under Applicable Law. 

(f) Costs for obtaining and maintaining Project Company-Managed Governmental 

Approvals, and assisting KRRC in obtaining and maintaining KRRC-Managed 

Governmental Approvals. 

(g) Fees of laboratories for tests required by this Project Agreement. 

(h) Royalties and license fees paid for the use of a particular design, process or 

product required by this Project Agreement. 

(i) Any other reasonable and necessary costs paid or incurred by the Project 

Company in the proper performance of the Project Implementation Work, as 

described in the second paragraph of Section 8.3 of this Appendix.  

8.3.6 General Conditions Costs. 

The Project Company will incur and be paid for certain General Conditions Costs in connection 

with the performance of the Project Implementation Work.  Such General Conditions Costs 

shall include only the items specified in Attachment 8A (Description of General Conditions 
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Costs) to this Appendix.  In no event shall any General Conditions Costs be duplicative with 

any other Project Implementation Work Costs specified in Section 8.3 of this Appendix. 

8.4. UNALLOWABLE COSTS 

8.4.1 No Payment Obligation. 

Notwithstanding any other provision of this Project Agreement, the KRRC shall have no 

obligation to pay the Project Company for any Unallowable Costs. 

8.4.2 Unallowable Costs Defined. 

“Unallowable Costs” means: 

(a) Costs for wages, salaries and benefits for non-professional employees and craft 
workers, as and to the extent they exceed wage, salary and benefit rates, fees or 

compensation customarily paid for similar services, in a similar locale, by 

comparably qualified non-professional employees and craft workers. 

(b) Any costs incurred in handling disputes or litigation with Subcontractors or any 

other third party, except as such costs are reasonably incurred with respect to 
Subcontractors pursuant to Attachment 8C (Schedule of Values and Project 

Company Contingency). 

(c) Salaries and other compensation for the Project Company’s personnel stationed 

at the Project Company’s principal office or branch offices other than the Project 

Site, except as provided in Section 8.3.3 (Project Company’s Own Labor Costs) 

and Attachment 8A (Description of General Conditions Costs) of this Appendix. 

(d) Overhead, office and general and administrative expenses at any location, other 

than at the Project Site, except as provided in Section 8.3.3 (Project Company’s 

Own Labor Costs) and Attachment 8A (Description of General Conditions Costs) 

of this Appendix. 

(e) The cost of the capital (including interest on capital) used in the performance of 
the Project Implementation Work or otherwise. 

(f) Rental costs of machinery and equipment, except as specifically provided for in 

item (d) of Section 8.3.4 (Costs of Materials, Equipment and Supplies) of this 

Appendix. 

(g) Costs incurred as a result of the negligence or willful misconduct of the Project 

Company, any Affiliate, any Subcontractor or any other party performing any 
aspect of the Project Implementation Work. 

(h) Fines, penalties, sanctions or impositions assessed or imposed by any 

Governmental Body as a result of Project Company Fault, including violations of 

or non-compliance with any Governmental Approval. 

(i) Any costs relating to Regulated Substances or Regulated Site Conditions for 
which the Project Company is responsible under Section 6.5 (Regulated Site 

Conditions) of this Project Agreement. 
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(j) Any cost relating to the Project Company’s indemnification obligations 

hereunder. 

(k) Premiums or fees payable by the Project Company for the following Required 
Insurance: (a) [DRAFTING NOTE: TO BE COMPLETED UPON THE 

RESOLUTION OF AON’S REVIEW OF APPENDIX 9 AND RELATED 

INSURANCE ISSUES, WITH THE GOAL OF IDENTIFIED SUCH INSURANCE 

WHICH WILL BE NON-COMPENSABLE BECAUSE SUCH POLICIES ARE 

ACQUIRED UNDER THE PROJECT COMPANY’S CORPORATE POLICY.]  

(l) The cost of any deductibles, self-insured retentions and exceedances incurred 
under any Required Insurance.  

(m) Travel and subsistence expenses, in excess of those specifically provided for in 

subsection 8.3.3 (Project Company’s Own Labor Costs) of this Appendix. 

(n) Legal costs incurred for any reason. 

(o) The fees of independent experts hired to assist in connection with dispute 
resolution. 

(p) Amounts required to be paid the Project Company or any Subcontractor for 

federal or State income, franchise or other business Taxes. 

(q) Any costs associated with establishment of a joint venture (or other legal entity), 

including registration and accounting costs. 

(r) Any costs that would cause the Guaranteed Maximum Price to be exceeded. 

(s) Any other costs specifically identified as “Unallowable Costs” in this Project 

Agreement. 

8.5. PROJECT COMPANY FEE 

The “Project Company Fee” is an amount equal to % of the Project Implementation Work 

Costs (other than the General Conditions Costs and the costs of the Performance Bond and the 
Payment Bond).  The Project Company Fee is an amount attributable to profit and risk, and 

includes consideration for all costs that the Project Company may incur in connection with or 

related to the Project that are not specifically compensable hereunder as Project 

Implementation Work Costs.  The Project Company acknowledges and agrees that full 

consideration for all Unallowable Costs has been taken account of, and priced into, the Project 

Company Fee.  

8.6. GUARANTEED MAXIMUM PRICE 

8.6.1 Guaranteed Maximum Price Generally. 

The KRRC shall pay the Project Company the Contract Price for the Project Implementation 

Work, subject to the Guaranteed Maximum Price calculated in accordance with this Section.  

The “Guaranteed Maximum Price” shall be the sum of (1) the Base Guaranteed Maximum 
Price, and (2) the Base Guaranteed Maximum Price Adjustments.  The Guaranteed Maximum 

Price represents the absolute limit of the total of all amounts payable to the Project Company 

by the KRRC for the performance of the Project Implementation Work.  In the event additional 

amounts are required to be expended over and above the Guaranteed Maximum Price to 

• 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Appendix 8 
Project Agreement Contract Price  

 

A8-8 
3313885.7 041851  CTR 

perform the Project Implementation Work and achieve Project Final Completion, liability for 

and payment of such additional amounts shall be the sole responsibility of the Project 

Company.  The KRRC shall not be liable for any such amounts, and the Project Company shall 
not pursue any claim for any such additional amounts against the KRRC.  Notwithstanding 

any reference in the Project Agreement to the terms “mark-up” or “profit”, the Project Company 

acknowledges that (1) the KRRC is not guaranteeing the Project Company any profit, a 

particular level of profit, or the avoidance of any loss in the overall performance of the Project 

Implementation Work, and (2) the obligation of the Project Company to complete the Project 

Implementation Work may result in a loss or in a mark-up and profit that is less than the 
mark-up and profit amounts anticipated by the Project Company in proposing its Project 

Company Fee, in making its GMP Project Submittal, and in entering into this Project 

Agreement. 

8.6.2 Base Guaranteed Maximum Price. 

The “Base Guaranteed Maximum Price” is [__________].  [Note: To be negotiated based on the 
GMP Project Submittal and incorporated in this Section on the GMP Contract 

Amendment Date.]  Except as provided in Section 8.6.3 (Base Guaranteed Maximum Price 

Adjustments) of this Appendix, the Base Guaranteed Maximum Price shall not be increased for 

any reason.  

8.6.3 Base Guaranteed Maximum Price Adjustments. 

The adjustments to the Base Guaranteed Maximum Price provided for in this subsection 
constitute the “Base Guaranteed Maximum Price Adjustments”, and each adjustment shall be 

reflected in a Contract Administration Memorandum.  The Base Guaranteed Maximum Price 

shall be adjusted (increased or decreased) only to reflect adjustments required on account of: 

(a) Uncontrollable Circumstances generally, as provided in Section 14.3 

(Uncontrollable Circumstances Relief) of this Project Agreement); 

(b) Project Design Requirements Changes made under Section 6.9 (Other Changes 

to the Project Technical Requirements) of this Project Agreement; or 

(c) Unilateral Change Directives made under Section 6.10 (Unilateral Change 

Directives) of this Project Agreement. 

8.6.4 Value of Base Guaranteed Maximum Price Adjustments. 

The value of a Base Guaranteed Maximum Price Adjustment shall be determined as follows: 

(a) Where the Project Implementation Work involved is covered by unit prices 

contained in this Project Agreement, by application of such unit prices to the 

quantities of the items involved; 

(b) To the extent unit prices are not applicable, by a mutually agreed lump sum; or 

(c) To the extent unit prices are not applicable and the parties are unable to reach 
agreement on a lump-sum value, on the basis of the Project Implementation 

Work Costs of the associated Project Implementation Work, as determined in 

accordance with this Appendix. 

A Base Guaranteed Maximum Price Adjustment may provide for mark-up payable to 

Subcontractors where Project Implementation Work is performed through Subcontracts.  Any 
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such Subcontractor mark-up shall not exceed (a) for the Subcontractor who actually performs 

or furnishes the additional Project Implementation Work, 15% of the costs incurred by such 

Subcontractor in respect of labor, materials, equipment and supplies, and (b) for any higher 
tier Subcontractor, 5% of the amount paid to the next lower tier Subcontractor. 

8.7. SHARED SAVINGS AMOUNT 

8.7.1 Entitlement to Shared Savings Amount 

In the event that upon Project Final Completion the Contract Price is less than an amount 

equal to (1) the Guaranteed Maximum Price minus (2) the Project Company Contingency, as 

each such amount is finally determined in accordance with this Appendix, the KRRC shall pay 
the Project Company an amount equal to 40% of the difference between the Guaranteed 

Maximum Price (minus the Project Company Contingency) and the Contract Price (the “Shared 

Savings Amount”).  The Project Company Contingency is the dollar amount set forth in the 

definition thereof in Section 8.2.3 of this Appendix, and shall be applied irrespective of any 

amount actually expended for Project Implementation Work Costs from the Project Company 
Contingency. The Shared Savings Amount shall be paid as part of the final payment to the 

Project Company in accordance with Section 9.5 (Payment Upon Milestone Final Completion) of 

this Project Agreement.  

8.7.2  Example Shared Savings Amount Calculation 

By way of example, if the Guaranteed Maximum Price (which is inclusive of the Project 

Company Contingency) is $250,000,000 and the Project Company Contingency is $10,000,000, 
then (a) a Contract Price of $220,000,000 will result in a Shared Savings Amount of 

$8,000,000 (a $250,000,000 Guaranteed Maximum Price less a $10,000,000 Project Company 

Contingency equals $240,000,000; less a $220,000,000 Contract Price equals $20,000,000; 

multiplied by a 40% shared savings factor equals $8,000,000); and (b) a Contract Price of 

$245,000,000 will result in no Shared Savings Amount because the Contract Price exceeds 
$240,000,000 (the Guaranteed Maximum Price less the Project Company Contingency).  
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ATTACHMENT 8A 

DESCRIPTION OF GENERAL CONDITIONS COSTS 

GENERAL CONDITIONS COSTS 

In connection with the Project Implementation Work, the Project Company is responsible for 

the General Conditions Costs, as well as the performance of the related obligations, identified 

in this Section.  The General Conditions Costs shall constitute Project Implementation Work 

Costs, but shall be separately stated from other Project Implementation Work Costs in each 
Payment Request and the Schedule of Values.   The Project Company Fee shall not be applied 

to the General Conditions Costs.  The General Conditions Costs consist solely and exclusively 

of costs incurred for the following items with respect to the Project Implementation Work: 

(1) Project Company Home Office Employee Supervisory and Administrative 

Personnel Costs 

Costs of base wages or salaries of supervisory and administrative personnel of the 
Project Company stationed at the Project Company’s principal or branch offices and 

engaged in the performance of the Project Implementation Work (except as provided in 

subsection 8.3.3 (Project Company’s Own Labor Costs)) of this Appendix.   

(2) Field Office and Project Implementation Work Supply Costs for Project Company 

Staff Only 

 Project Company field office mobilization and demobilization 

 Office trailer rental 

 Office furniture and equipment 

 Office janitorial 

 Document reproduction services (off-site or custom) 

 Copy machines, fax machines, printers, scanners and paper shredders 

 Office computers, software and maintenance. 

 Office telephones, and telephone and internet service 

 Accounting and data processing costs 

 Jobsite radios/cellular phones  

 Postage, courier, and express delivery 

 Scheduling expenses 

 Job travel, including fuel and vehicle 

 Job meeting expenses 

 Temporary parking and laydown areas 

 Storage facilities, both on and off site 

 Tools and tool shed  

 Surveying equipment and supplies 

 Office supplies 

 Partnering sessions 

 Project redline drawings 

 Project specific signage 

 Reference manuals 

 Employee identification system 
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(3) Temporary Amenities for Project Company Project Site activities: 

 Temporary toilets 

 Temporary fire protection 

 Project Site security 

 Traffic control equipment rental 

 Fencing, barricades, partitions and protected walkways 

 Temporary water distribution and meters 

 Temporary power generation 

 Temporary and emergency lighting 

 Site erosion control 

 Drinking water 

 Temporary construction, demolition and restoration facilities and services 

 Temporary heat and ventilation 

(4) Site Cleanup 

 Daily site cleanup and dumpsters 

 Cleanup at Milestone Substantial Completion 

 Cleanup at Milestone Final Completion 

(5) Project Implementation Work Trade Training Program 

 

(6) Health and Safety Program 

 

(7) Project Information and Documentation 

 Project photographs 

 Pre-Project Implementation Work video 
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ATTACHMENT 8B 

PROFESSIONAL PERSONNEL COST SCHEDULE  

[To be Finalized on the GMP Contract Amendment Date 

Based on the GMP Project Submittal] 
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ATTACHMENT 8C 

SCHEDULE OF VALUES AND PROJECT COMPANY CONTINGENCY  

GENERAL 

The purpose of this Attachment is (1) to define the requirements for the Project Company’s 

preparation of a Schedule of Values and the Project Company Contingency, which will be used 

as the basis for payments of the Contract Price pursuant to Article 9 (Compensation) of this 

Project Agreement, and (2) to describe the manner in which payment of the Contract Price will 
be made based on the Schedule of Values and the Project Company Contingency.  [The 

Schedule of Values and the Project Company Contingency will be negotiated based on 

the GMP Project Submittal, and incorporated in this Attachment 8C on the GMP 

Contract Amendment Date] 

EARLY PROJECT IMPLEMENTATION WORK PACKAGES 

As provided in subsection 5.7(F) (Complete Early Work Package Pricing) of this Project 
Agreement, the parties intend that each Early Design–Build Work Package Amendment will 

contain complete pricing for the Project Implementation Work covered by the Early Project 

Implementation Work Package, and that a schedule of values and contingency will be 

established for such Early Project Implementation Work Package separate and apart from the 

Schedule of Values and Project Company Contingency established on the GMP Contract 
Amendment Date for the balance of the Project Implementation Work. 

TOTAL SCHEDULE OF VALUES AMOUNT 

The sum of all amounts comprising the line items in the initial Schedule of Values shall be 

equal to the total amount of the reasonably estimated costs of achieving each Milestone 

Substantial Completion, as such total amount of reasonably estimated costs is negotiated by 

the parties pursuant to subsection 5.9(E) (Base Guaranteed Maximum Price Negotiating 
Principles) of this Project Agreement.  The total Schedule of Values amount, and the line items 

in the Schedule of Values, shall be adjusted appropriately by agreement of the parties to 

account for Base Guaranteed Maximum Price Adjustments.   

PROJECT COMPANY CONTINGENCY AMOUNT 

The Project Company Contingency amount shall be a single stated dollar amount equal to the 
amount negotiated by the parties pursuant to subsection 5.9(E) (Base Guaranteed Maximum 

Price Negotiating Principles) of this Project Agreement. 

SUM OF THE SCHEDULE OF VALUES AMOUNT AND THE PROJECT COMPANY 

CONTINGENCY AMOUNT 

The sum of the total Schedule of Values amount and the Project Company Contingency amount 

shall be equal to the Base Guaranteed Maximum Price. 

PREPARATION OF THE SCHEDULE OF VALUES 

As part of the GMP Project Submittal, the Project Company shall prepare a Schedule of Values 

identifying, on a line item basis, costs of major items of Project Implementation Work and other 

costs in accordance with this Attachment, and which shall include a Project Company 

Contingency separately stated as a block amount. 
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The Schedule of Values shall be consistent with the work scope and cost breakdown structure 

presented in the GMP Project Submittal, as negotiated and agreed to by the KRRC.  The 
Schedule of Values shall assign prices to major elements of the Project Implementation Work 

based on costs associated with scheduled activities for each such element. 

The Schedule of Values shall: 

(a) Be broken down by each structure at the Project Site and show each 

specification division within each structure; 

(b) Show the division of work between the Project Company and each of the 

Subcontractors; 

(c) Include an item for: 

(1) The General Conditions Costs; 

(2) The Project Company Fee; 

(3) The Required Insurance, the Performance Bond and the Payment Bond; 
and 

(4) The Project Company Contingency. 

The Project Company shall provide supporting data, including certified payrolls, as requested 

by the KRRC for any Schedule of Values item.  The final Schedule of Values must be approved 

by the KRRC. 

USE OF THE PROJECT COMPANY CONTINGENCY 

The Project Company shall be compensated by receiving payments of the Contract Price based 

on the Schedule of Values line items.  The Project Company Contingency shall be used for 

payment of Project Implementation Work Costs only as provided in this Section. 

In the event the cost for completing Project Implementation Work described in any particular 

Schedule of Values line item exceeds the Schedule of Values dollar amount listed for such line 
item, the Project Company shall have the right to receive compensation for such excess 

amounts from any remaining balance in the Project Company Contingency.  If and when the 

Project Company Contingency has been fully used in compensating the Project Company for 

such excess amounts, the Project Company shall not be entitled to any compensation for costs 

of Project Implementation Work exceeding the Schedule of Values line item relating to such 
cost (except as provided below in “Use of Line Item Savings”), notwithstanding the fact that the 

Project Company has paid or incurred Project Implementation Work Costs in excess of such 

line item in the Schedule of Values; provided, however, that upon Project Final Completion the 

Project Company shall be entitled to receive compensation for such excess Project 

Implementation Work Costs to the extent that payment of such costs does not cause the 

Project Implementation Work Costs to exceed the Guaranteed Maximum Price. 

The Project Company shall keep and provide the KRRC with an ongoing record of the original 

amount of the Project Company Contingency, all uses thereof under this Appendix, and the 

remaining balance of the Project Company Contingency at any time.  The Project Company 

shall provide the KRRC with notice of all anticipated charges against the Project Company 

Contingency, and shall provide the KRRC as part of the monthly status report all reasonably 
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foreseeable potential uses of the Project Company Contingency in the upcoming three month 

period.  Any use of the Project Company Contingency must be clearly identified in the 
associated Payment Request. 

USE OF LINE ITEM SAVINGS 

In administering payment of the Contract Price based on the Schedule of Values line items, the 

parties acknowledge that the Project Implementation Work Costs associated with any 

particular line item may be less than the dollar amount provided for such line item in the 
Schedule of Values  The Project Company may request at any time a determination by the 

KRRC that the Project Implementation Work Costs associated with a particular Schedule of 

Values line item are reasonably projected to be less than the dollar amount provided for such 

line item in the Schedule of Values.  The KRRC shall have the right, acting reasonably, to 

approve or disapprove any such request.  In the event the KRRC approves any such request, 

the dollar value associated with the line item cost underage shall be available to be requested 
by and paid to the Project Company in the event the Project Implementation Work Costs 

associated with another particular line item exceed the Schedule of Values dollar amount listed 

for such line item.  Such line item savings amounts shall be in addition to any Project 

Company Contingency amounts that may be available to pay such Schedule of Values line item 

excess costs. 

DAMAGE TO THE PROJECT AND INSURANCE RECOVERIES 

The costs of repairing any damage to the Project constitute Project Implementation Work Costs, 

and (1) are payable to the Project Company as part of the Project Implementation Work Costs, 

as provided in Section 8.3 (Project Implementation Work Costs) of this Appendix, (2) shall 

result in an appropriate revision of the Schedule of Values, and (3) shall result in a Base 

Guaranteed Maximum Price Adjustment, as provided in subsection 8.6.3 (Base Guaranteed 
Maximum Price Adjustments) of this Appendix.  All recoveries under policies of Required 

Insurance on account of any damage to the Project shall be applied to the payment of such 

repair costs, as provided in Article 13 (Insurance) of this Project Agreement. 

SUBCONTRACTOR AND SURETY RECOVERIES 

A substantial portion of the Project Implementation Work of the Project is expected to be 
performed by Project Implementation Work Subcontractors.  The risks of delay and non-

performance by Subcontractors are borne by the Project Company, and costs incurred by the 

Project Company that result from the occurrence of such risks constitute Project 

Implementation Work Costs payable by the KRRC from the Project Company Contingency 

hereunder, subject to the Guaranteed Maximum Price.  All payments from the Project 

Company Contingency for costs incurred as a result of the occurrence of the risk of 
Subcontractor delay or non-performance shall be separately identified and recorded.  In the 

event the Project Company, in the exercise of its mitigation duties under this Project 

Agreement, receives any judgment or settlement awards or otherwise makes any financial 

recoveries from Subcontractors or their guarantors or sureties on account of any such delays 

or non-performance, the amounts so received (net of reasonable enforcement costs), whether 
before or after Project Final Completion, shall be paid by the Project Company first to KRRC, up 

to the amount of any Project Company Contingency payments made due to the occurrence of 

such risks.  Any remaining amounts then may be retained by the Project Company for its own 

account.  The obligation of the Project Company to take such mitigation measures and to make 

such payments to the KRRC shall survive termination of this Project Agreement. 
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ATTACHMENT 8D 

INITIAL MONTHLY CASH FLOW SCHEDULE  

 

[Note: The Initial Monthly Cash Flow Schedule will be finalized on the GMP Contract 

Amendment Date based on the GMP Project Submittal, and attached to Appendix 8 as 

part of this Attachment 8D] 
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APPENDIX 9 

 

INSURANCE REQUIREMENTS 

9.1. INSURANCE REQUIREMENTS GENERALLY 

9.1.1 Maintenance of Insurance. 

The Project Company shall obtain and keep in force, or cause to be obtained and kept in force, 

the policies of insurance described below in accordance with the terms of this Appendix and 

Article 13 (Insurance) of this Project Agreement.  By requiring the insurance herein, the KRRC 

does not represent that the insurance coverage and limits will necessarily be adequate to 
protect the Project Company and such coverage and limits shall not be deemed as a limitation 

on the Project Company’s liability under the indemnities granted to the KRRC in this Project 

Agreement.  Each policy shall be obtained and be in force prior to the performance of any work 

or commencement of any activity intended to be insured by each policy.  To the extent 

permitted by Applicable Law, the KRRC reserves the right to adjust or waive any insurance 
requirements contained in this Appendix and applicable to the Project Agreement. 

9.1.2 Compliance with Insurance and Bonding Requirements. 

The Project Company’s failure to comply with all insurance and bonding requirements set forth 

in this Project Agreement shall not relieve the Project Company from any liability under this 

Project Agreement.  The Project Company’s obligations to comply with all insurance and 

bonding requirements set forth in this Project Agreement shall not be construed to conflict with 
or limit the Project Company’s indemnification obligations under this Project Agreement. 

9.2. INSURANCE DURING THE PRELIMINARY SERVICES PERIOD 

The insurance requirements described in this Section 9.2 reflect the parties’ expectations as of 

the Contract Date.  The parties intend to continue to consider the optimal insurance program 

throughout the Preliminary Services Period, including the specific structure of the project-
specific professional liability/errors or omissions liability insurance policy contemplated by 

Section 9.2.1.  The parties acknowledge and agree that the requirements set forth in this 

Section 9.2 may be revised during the Preliminary Services Period, by the mutual agreement of 

the KRRC and the Project Company.  The KRRC shall, consistent with the KHSA, consult with 

the States and PacifiCorp before agreeing to any changes to this Section 9.2. 

During the Preliminary Services Period, the Project Company shall provide the insurance 
required by this Section 9.2 through the general corporate policies of the Project Company or 

its Affiliates, except as provided in Section 9.2.1 (Professional Liability/Errors or Omissions 

Liability Insurance) of this Appendix with respect to a project-specific policy of a professional 

liability/errors or omissions liability insurance policy.  

The Project Company shall obtain, by itself or through a Subcontractor, and keep in force 
throughout the Preliminary Services Period: 

9.2.1 Professional Liability/Errors or Omissions Liability Insurance. 

A professional liability/errors or omissions liability insurance policy, covering liabilities arising 

out of all professional services rendered by or on behalf of the Project Company related to 

professional, advisory, architectural, engineering, environmental, design and survey services 

for the Project, which policy shall be provided under the Project Company’s corporate policy. 
For as long as the Project is covered by the Project Company’s professional liability/errors or 
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omissions corporate policy, the Project Company shall not make any material changes to such 
corporate policy after the Contract Date without the KRRC’s approval, acting reasonably. 

The parties acknowledge and agree that a project-specific professional liability/errors or 
omissions liability insurance policy will likely be required before the Project Implementation 
Contract Amendment Date.  The parties intend to continue to consider the specific structure 
and requirements of the project-specific professional liability/errors or omissions liability 
insurance policy.  Such policy shall at a minimum (A) ensure that the KRRC is able to make a 
claim under such insurance policy; (B) be in an amount not less than $25 million per claim 
and in the aggregate (this shall be a single non-reinstating limit) on a “claims-made” basis; and 
(C) have a retroactive date effective before the commencement of any design, including 
preliminary design, and shall not include any exclusionary language relating to prior acts 
applying to any pre-award professional services provided by any insured.  The parties shall 
work together, given market conditions and requirements, to acquire such project-specific 
professional liability/errors or omissions liability insurance policy at the appropriate time.  The 
KRRC shall pay the Project Company for the cost of the project-specific policy when it is 
acquired by the Project Company.  The Project Company shall not acquire such project-specific 
policy without the KRRC’s consent, acting reasonably.  

9.2.2 Business Automobile Liability. 

A business automobile liability insurance policy with limits of liability of not less than $10 
million combined single limit for bodily injury and property damage, each accident, which 
requirement may be met by any combination of primary and excess coverage so long as the 
excess is as broad as specified for underlying coverage.  The insurance must cover liability 
arising from any motor vehicle, including owned, hired or non-owned vehicles or those 
assigned to or used in connection with the performance of the Project Implementation Work 
and include a Motor Carrier Act Endorsement and contractual liability coverage.  The policy 
must provide pollution cover and evidence financial responsibility pursuant to CA 9948 and 
MCS 90. 

Named Insured: Project Company 

Additional Insured: KRRC and all other Project Company Indemnitees 

9.2.3 Commercial General Liability. 

A commercial general liability insurance policy (coverage shall be as broad as provided by 
Insurance Services Office Commercial General Liability coverage (“occurrence” form CG 0001))  
written on an occurrence basis and covering liabilities arising out of the performance of the 
Preliminary Services Work, including independent contractors, products and completed 
operations, personal and advertising liability, premises/operations, bodily injury and property 
damage liability and liability assumed under an insured contract.  The policy shall not contain 
exclusions for property damage from explosion, collapse or underground hazard, or 
construction defects.  The insurance shall apply separately for each insured against whom a 
claim is made or a lawsuit is brought, subject only to the insurance policy limits of liability.  
This insurance policy shall: 

(a) have coverage for any one occurrence or claim of not less than $2 million per 
occurrence, $4 million products completed operations, and a $4 million 
aggregate limit applicable solely to the performance of the Project 
Implementation Work, which requirement may be met with any combination of 
primary and excess coverage so long as the excess coverage is as broad as 
specified for underlying coverage;  
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(b) be maintained throughout the Term until Project Final Completion; 

(c) the products and completed operations liability coverage shall be maintained for 

a period of not less than 10 years following Project Final Completion or the 
Termination Date, whichever occurs first;  

(d) provide that defense costs are outside the limits; 

(e) provide for sudden and accidental pollution 240 hour detection and 240 hour 

reporting; and 

(f) provide for broad form named insured. 

Named Insured: Project Company  

Additional Insured: KRRC and all other Project Company Indemnitees 

9.2.4 Worker’s Compensation and Employer’s Liability. 

A worker’s compensation insurance policy as required by Applicable Law, and employer’s 

liability insurance policy having coverage limits of $1,000,000 for each accident, $1,000,000 for 

disease (each employee), and $1,000,000 for disease (policy limit). Coverage is to also include 
USL&H (United States Longshore and Harbor Worker’s Compensation Act) when required by 

Applicable Law, voluntary compensation (WC 00 03 11 A) and alternative employer (WC 00 03 

01 A). 

9.2.5 Excess Liability. 

An excess liability insurance policy with limits of liability of not less than $200,000,000.  The 

insurance coverage shall be as broad as and follow form of the commercial general liability, 
business automobile liability, and employer’s liability coverages required pursuant to Sections 

9.2.2 (Business Automobile Liability), 9.2.3 (Commercial General Liability), and 9.2.4 (Worker’s 

Compensation and Employer’s Liability) of this Appendix.  The policy shall include a drop down 

provision over the primary policies and a priority of coverage endorsement. 

Named Insured: Project Company 

Additional Insured: KRRC and all other Project Company Indemnitees 

9.3. INSURANCE DURING THE PROJECT IMPLEMENTATION PERIOD 

[Note:  The insurance described in this Section 9.3 reflects the parties’ expectations as of 

the Contract Date.  The parties intend, in particular, to continue to study the 

advantages and disadvantages of utilizing a contractor controlled insurance policy 

compared to corporate policies with dedicated limits.  The parties acknowledge and 
agree that the requirements set forth in this Section 9.3 may be revised on the GMP 

Contract Amendment Date, based on changes suggested by the Project Company in the 

GMP Project Submittal, with the KRRC’s approval.  The KRRC shall, consistent with the 

KHSA, consult with the States and PacifiCorp before agreeing to any changes to this 

Section 9.3.] 

The Project Company shall obtain and keep in force, or cause to be obtained and kept in force, 

upon the earlier of (a) any Early Work Package Amendment Date which requires physical 

Project Implementation Work at the Project Site, or (b) the Project Implementation Contract 
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Amendment Date, and throughout the Project Implementation  Period the following insurance 

coverage: 

9.3.1 Professional Liability/Errors or Omissions Liability Insurance. 

A project-specific professional liability/errors or omissions liability insurance policy that meets 

the requirements set forth in Section 9.2.1 (Professional Liability/Errors or Omissions Liability 

Insurance) of this Appendix. 

9.3.2 Business Automobile Liability. 

A business automobile liability insurance policy, provided through the general corporate 

polices of the Project Company or its Affiliates, a project-specific policy, or a contractor 
controlled insurance program, that meets the requirements set forth in Section 9.2.2 (Business 

Automobile Liability) of this Appendix.  If the general corporate policy of the Project Company 

or its Affiliates is used to satisfy the insurance required by this Section 9.3.2, an endorsement 

for dedicated limits for the Project, equal to the amounts described herein, shall be provided.  

9.3.3 Contractor Controlled Insurance Policy. 

A project-specific contractor controlled insurance policy composed of a commercial general 

liability insurance policy, a worker’s compensation and employer’s liability insurance policy 

and an excess liability insurance policy meeting the following requirements: 

(a) A commercial general liability insurance policy covering liabilities that arise out 

of the performance of the Project Implementation Work that meets the 

requirements set forth in Section 9.2.3 (Commercial General Liability) of this 
Appendix; 

(b) A worker’s compensation insurance policy and an employer’s liability insurance 

policy that meets the requirements set forth in Section 9.2.4 (Worker’s 

Compensation and Employer’s Liability) of this Appendix and includes FEL on 

an “if any” basis; and 

(c) An excess liability insurance policy that follows form to the general liability, 

workers compensation and employer’s liability coverage and which provides for 

worldwide coverage, priority of coverage, no contractor limitation, drop down 

coverage, “pay on behalf of” wording, and defense costs out of the policy limits. 

9.3.4 Builder’s Risk/Inland Marine. 

An “all-risk” builder’s risk/inland marine insurance policy obtained on a basis to be agreed 
upon by the KRRC and the Project Company prior to the Project Implementation Contract 

Amendment Date, with a limit in an amount not less than the probable maximum loss (PML). 

The limits for flood, earthquake/earth movement, and soft costs should also be on a PML 

basis. Coverage shall include all Project Work.  The all other perils deductible shall not exceed 

$100,000; the flood deductible shall not exceed $500,000; and the earthquake/earth 
movement deductible shall not exceed 2% of values at risk at time of loss, subject to a 

minimum of $100,000.  

Named Insured: Project Company, the KRRC, all other Project Company Indemnitees, and 

Subcontractors of all tiers performing work at the Project Site or off-site locations covered by 

the policy 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Appendix 9 
 Insurance Requirements 

 

A9-5 
3313885.7 041851  CTR 

9.3.5 Watercraft and Aircraft Liability. 

If the Project Company or any Subcontractor intends to utilize any watercraft, aircraft, 

helicopters or drones as part of the Project Implementation Work, the Project Company or such 
Subcontractor must procure and maintain insurance, through the general corporate polices of 

the Project Company or its Affiliates, project-specific policies, a contractor controlled insurance 

program or a combination of the foregoing, for claims arising from bodily injury and property 

damage, with limits not less than the following amounts: 

(a) Watercraft $5,000,000 per occurrence 

(b) Aircraft $5,000,000 per occurrence 

(c) Helicopters $10,000,000 per occurrence 

(d) Drones  $5,000,000 per occurrence 

Named Insured: Project Company 

Additional Insured: KRRC and all other Project Company Indemnitees 

If the general corporate policy of the Project Company or its Affiliates is used to satisfy the 
insurance required by this Section 9.3.5, an endorsement for dedicated limits for the Project, 

equal to the amounts described herein, shall be provided. 

Watercraft and aircraft liability insurance is not required if the Project Company or a 

Subcontractor is exclusively using drones under 10 kilograms in weight, so long as such 

smaller drones are covered by the commercial general liability policy described in Section 9.3.2 

(Contractor Controlled Insurance Policy) of this Appendix.  

9.3.6 Machinery, Tools and Equipment Insurance. 

The Required Insurance hereunder is not intended to cover machinery, tools or equipment 

owned or rented by the Project Company or its Subcontractors, which are utilized in the 

performance of the Project Implementation Work but not incorporated into the permanent 

improvements.  The Project Company and its Subcontractors shall, at their own expense, 
purchase and maintain property insurance coverage for owned, leased or rented machinery, 

tools or equipment.  The Project Company hereby waives, and shall cause its Subcontractors to 

waive, all rights against the KRRC and all other Project Company Indemnitees for property 

damage to or loss of use of such machinery, tools or equipment to the extent that such 

property damage or loss of use is covered by the Project Company’s or the Subcontractor’s 

property or equipment floater insurance or other similar property insurance maintained by the 
Project Company or its Subcontractors.  The policies shall provide such waivers of subrogation 

by endorsement. 

9.4. OTHER INSURANCE 

9.4.1 In General. 

The Project Company shall obtain and keep in force, or cause to be obtained and kept in force, 
any other form of insurance and with such limits, in such form, in amounts and for risks as 

the KRRC, acting reasonably, may require from time to time.  The Preliminary Services Fee and 

Base Guaranteed Maximum Price, as applicable, shall be adjusted through a direct payment 

from the KRRC to reflect the cost of any such additionally required insurance.   
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9.4.2 KRRC Provided Contractor’s Pollution Liability and Fixed Site Pollution 

Liability. 

The KRRC shall be responsible for acquiring a contractor’s pollution liability insurance policy 
and a fixed site pollution liability insurance policy, each to be written on occurrence and claims 

made forms, respectively, with limits of not less than $100 million for each pollution condition 

and a $100 million project aggregate limit, covering liability due to pollution caused by or 

exacerbated by Project Implementation Work and including coverage for clean-up, removal, 

transportation and disposal and for any sudden and accidental pollution.  The policies shall 

not exclude from coverage claims relating to injuries arising from the presence of lead or 
asbestos.  The policies shall continue such coverage, either through policy renewals or 

purchase of an extended discovery period, if such coverage is available, for not less than 10 

years following Project Final Completion.   

9.5. OTHER POLICY REQUIREMENTS 

9.5.1 Project Company Waiver of Subrogation. 

All Required Insurance, except the professional liability/errors or omissions liability insurance 

acquired under Section 9.2.1 and Section 9.3.1 must contain a waiver of subrogation in favor 

of the KRRC and all other Project Company Indemnitees.  The waiver of subrogation 

endorsement must be attached to the certificate of insurance in order to effectuate waiver of 

subrogation required hereunder.  The Project Company shall require similar waivers by its 

Subcontractors. 

9.5.2 Non-Recourse to KRRC. 

All insurance policies shall provide that the insurers shall have no recourse against the KRRC 

for payment of any premium or assessment and shall contain a severability of interest 

provision in regard to mutual coverage liability policies. 

9.5.3 Additional Insured Requirements. 

Required additional insureds are identified for commercial general liability, business 

automobile liability, builder’s risk/inland marine, excess liability and pollution liability 

insurance in this Appendix. 

Additional insured coverage for the KRRC (and all other Project Company Indemnitees) shall 

apply for defense of claims and damages for injury to persons, including bodily injury, death or 

any form of personal or advertising injury, or property damage arising out of or resulting from 
the performance of the work or product, whether caused or alleged to be caused in whole or in 

part by any negligent act or omission of the Project Company, or any Subcontractor, anyone 

directly or indirectly employed by any of them, or anyone for whose acts any of them or the 

KRRC or its agents or employees may be liable. See below for acceptable forms. The multiple 

forms combination shown below, or their equivalent, shall be provided by the Project Company 
that would be considered Project Implementation Work as defined in ISO form CG 0001.  Other 

Subcontractors or vendors shall provide additional insured status per form CG 2010 or its 

equivalent.  The additional insured endorsements must be attached to the certificate of 

insurance in order to effectuate the additional insured status required hereunder. 

 

The Project Company’s insurance, shall not include any design-build or similar exclusions that 
would compromise coverages because of the design-build nature of the work to be performed 

pursuant to this Project Agreement. 
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The following combinations of ISO forms, or their equivalent, shall be acceptable: 

(a) CG 2010 entitled “Additional Insured - Owners, Lessees or Contractors - 

Scheduled Person or Organization” and CG 2037 entitled “Additional Insured - 
Owners, Lessees or Contractors - Completed Operations”; or  

(b) CG 2033 entitled “Additional Insured - Owners, Lessees or Contractors - 

Automatic Status When Required in Construction Agreement With You” and CG 

2037 entitled “Additional Insured - Owners, Lessees or Contractors - Completed 

Operations”. 

9.5.4 Claims Made Liability Insurance. 

If any liability insurance purchased by the Project Company has been issued on a “claims 

made” basis, the Project Company shall comply with the following additional conditions.  The 

limits of liability and extensions as described elsewhere in this Appendix shall remain the 

same.  The Project Company shall either: 

(a) agree to provide certificates of insurance evidencing the required coverages for a 
period of 10 years after final payment under this Project Agreement.  Such 

certificates shall evidence a retroactive date, no later than the beginning of the 

Project Company’s or Subcontractor’s work under this Project Agreement; or  

(b) purchase an extended (minimum 10 years) reporting period endorsement for the 

policy or policies in force during the Term and evidence the purchase of this 

extended reporting period endorsement by means of a certificate or insurance or 
a copy of the endorsement itself. 

9.6. GENERAL POLICY REQUIREMENTS 

Each policy of insurance required under this Appendix shall: 

(a) be issued by a company or companies with a rating of not less than A-VIII in the 

last available Best’s Rating Guide unless otherwise approved by the KRRC and 
be authorized to conduct and transact insurance business in the States;  

(b) be in a form approved by the KRRC, such approval not to be unreasonably 

withheld; 

(c) with the exception of professional liability/errors or omissions liability, worker’s 

compensation and employers liability, be primary and non-contributing; 

(d) contain an undertaking by the insurers or the insurer’s designated 
representative to notify the KRRC in writing not less than 30 days before any 

material change, cancellation or termination (except 10 days for non-payment of 

premiums); and 

(e) where the KRRC is an additional insured, insure the Project Company 

Indemnitees (except Subcontractors who are indemnified parties).  

If the KRRC is damaged by the failure or neglect of the Project Company to purchase or 

maintain Required Insurance, without so notifying the KRRC, then the Project Company shall 

bear all reasonable costs properly attributable thereto. 
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9.7. EVIDENCE OF INSURANCE 

9.7.1 Certificates, Endorsements and Policies. 

The Project Company shall deliver to the KRRC a copy of certificates and policy endorsements 
(i.e., additional insured, waiver of subrogation) provided by its insurance broker or agent for all 

Required Insurance within 10 days after receipt of a notice of award of this Project Agreement.  

All such certificates and policy endorsements must be issued and approved by the KRRC. 

Upon the issue of a policy of insurance and annually thereafter, the Project Company shall 

deliver to the KRRC a copy of certificates and policy endorsements provided by its insurance 

broker or agent for all Required Insurance.  Upon request by the KRRC, the Project Company 
shall also deliver to the KRRC a copy of policy endorsements and certificates maintained by its 

Subcontractors.  Upon request by the KRRC, the Project Company shall also deliver to the 

KRRC a copy of the policies, or in lieu thereof, a copy of the declarations pages, main coverage 

forms and endorsements applicable to this Project Agreement; provided that the Project 

Company, acting reasonably, may redact proprietary information from such copies.  Upon 
request by the KRRC, the Project Company shall deliver proof of payment of premiums for 

insurance required to be effected pursuant to this Appendix.  No review or approval of any 

insurance certificate or insurance policy by the KRRC shall derogate from or diminish the 

KRRC’s rights under this Project Agreement.   

Before an exposure to loss may occur, the Project Company shall file with the KRRC a copy of 

each policy that includes insurance coverages required by this Appendix.  Each policy shall 
contain all conditions, definitions, exclusions and endorsements applicable to the coverage for 

this Project. 

9.7.2 Notification of Cancellation or Non-Renewal 

A minimum of 30 days written notification must be given by an insurer of any alteration, 

material change or cancellation or non-renewal of any insurance required under this Project 
Agreement.  Such required notification must be sent via Registered or Certified Mail to the 

address indicated below: 

Klamath River Renewal Corporation  

2001 Addison Street, #317  

Berkeley, CA 94704 

9.8. PREMIUM PAYMENTS, DEDUCTIBLES/RETENTIONS AND COMMISSION 
ACCEPTANCE 

The premium to be expended for all of the above-referenced policies of insurance (and any 

other Security Instruments) shall be paid by the Project Company.  Payment of any deductibles 

or self-insured retentions applying under any policies shall be the responsibility of the Project 

Company.  The KRRC shall have the right to approve any such deductible or self-insured 
retention amount designated by the Project Company, such approval not to be unreasonably 

withheld.  The policies of insurance, certificates of insurance and the insurance company or 

insurance companies issuing such policies (or other Security Instruments) must be acceptable 

to the KRRC.  All companies providing such coverage, for all contracts, regardless of size, must 

be allowed to conduct and transact business in the States. 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



The Klamath River Renewal Corporation Appendix 9 
 Insurance Requirements 

 

A9-9 
3313885.7 041851  CTR 

9.9. SUBCONTRACTORS 

The Project Company shall not allow any Subcontractor to start work on any Subcontract until 

all insurance required of the Subcontractor has been obtained and approved by the Project 
Company.  The Project Company shall require all Subcontractors to maintain workers 

compensation and employer’s liability, business automobile, commercial general liability, 

excess liability and any other applicable coverage in the same manner, as applicable, as 

specified for the Project Company hereunder. 
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APPENDIX 10 

 

KEY PERSONNEL AND APPROVED SUBCONTRACTORS 

10.1. PURPOSE 

The purpose of this Appendix is to identify (1) the key management and supervisory personnel 

proposed to be used by the Project Company in performing the Contract Services and (2) those 

Subcontractors that the KRRC has approved for use by the Project Company in performing the 

Contract Services. 

10.2. KEY PERSONNEL 

10.2.1 Key Personnel Generally. 

As referenced in Section 8.1 (Management) of this Project Agreement, certain key management 

and supervisory personnel were proposed by the Project Company and shall be used by the 

Project Company in connection with the performance of the Contract Services (the “Key 

Personnel”).  The Key Personnel are identified in the Project Company’s organization chart(s) as 
set forth in Attachment 10A to this Appendix.  Any change in the Key Personnel shall be 

subject to review and approval of the KRRC in accordance with Section 8.1 (Management) of 

this Project Agreement.  Resumes for the Key Personnel are included in Attachment 10B and 

establish the general level of qualifications for the role identified. 

10.2.2 Key Personnel. 

At a minimum, the Key Personnel shall include the following: 

 Project Company Party Position Name 

1.  

Project Company Project Company Contract 

Representative 

[Insert Name] 

2.  Project Company Project Executive [Insert Name] 

3.  Project Company Project Manager [Insert Name] 

4.  Project Company Senior Supervisor [Insert Name] 

5.  

[Subcontractor] Construction Design 

Coordinator 

[Insert Name] 

6.  [Subcontractor] Construction Manager [Insert Name] 

7.  

[Subcontractor] Health and Safety 

Representative 

[Insert Name] 

8.  [Subcontractor] Engineer of Record [Insert Name] 

9.  [Subcontractor] Civil Design Lead [Insert Name] 

10.  [Subcontractor] River Restoration Design Lead [Insert Name] 

11.  

[Subcontractor] Habitat Restoration Design 

Lead 

[Insert Name] 

12.  

[Subcontractor] Environmental Compliance 

Lead 

[Insert Name] 

13.  [Subcontractor] QA/QC Manager [Insert Name] 

14.  [Subcontractor] Safety Manager [Insert Name] 

15.  [Subcontractor] [Insert Position] [Insert Name] 
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10.3. SUBCONTRACTORS 

10.3.1 Required Subcontractors. 

The Subcontractors with whom the KRRC requires the Project Company to enter into a 

Subcontract for the performance of certain aspects of the Project Implementation Work are the 

following: [Note: To be completed on the GMP Contract Amendment Date.]  

 Subcontractor Role 

1. [Insert Name/Entity] [Insert Role] 

2. [Insert Name/Entity] [Insert Role] 

3. [Insert Name/Entity] [Insert Role] 

 

10.3.2 Approved Subcontractors. 

The Subcontractors that the KRRC has approved as of the Contract Date, and the Project 

Company is permitted to engage for the Contract Services in accordance with Section 8.4 (Self-
Performance and Subcontractor Selection) of this Project Agreement, are the following: [Note: 

To be completed on the GMP Contract Amendment Date.]  

 Subcontractor Role 

1. [Insert Name/Entity] [Insert Role] 

2. [Insert Name/Entity] [Insert Role] 

3. [Insert Name/Entity] [Insert Role] 

 

I 1

1----I --------
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ATTACHMENT 10A 

 

KEY PERSONNEL ORGANIZATION CHART  

[Note: To be completed on the GMP Contract Amendment Date]. 
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ATTACHMENT 10B 

 

KEY PERSONNEL ROLES  

[Note: To be completed on the GMP Contract Amendment Date].
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ATTACHMENT 10C 

 

SUBCONTRACTING PLAN  

[Note: To be completed on the GMP Contract Amendment Date]. 
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EXECUTIVE SUMMARY 

 This report identifies the major risks associated with the removal of several dams in the 
Klamath River and site restoration in the Klamath Basin, and assesses the commercial 
mechanisms available to mitigate such risks.  Based on the analysis contained in this report, we 
believe it is reasonable to draw the following conclusions: 
 
 (1) It is likely that the parties will negotiate and execute a series of agreements 
containing the terms and conditions under which the dam removal and site restoration will be 
carried out, including an agreement governing the funding of the dam removal and site 
restoration, an agreement transferring ownership from PacifiCorp to the new owner prior to 
commencement of the dam removal and site restoration, and an agreement between the new 
owner and a contractor governing the physical work related to the dam removal and site 
restoration. 
 
 (2) The dam removal and site restoration agreement may be procured on an 
integrated project delivery basis.  Integrated project delivery contracting (a competitive proposal 
and qualifications-based procurement process which establishes a single point of accountability 
and transfers, price, performance and schedule risk to the contractor performing the work absent 
certain defined circumstances) is likely to produce the least cost, least risk dam removal and site 
restoration agreement. 
 
 (3)  The Klamath Hydroelectric Settlement Agreement provides for $450 million in 
funding for the dam removal and site restoration.  The broad definition of the dam removal and 
site restoration work provides latitude for workscope adjustments (and concomitant re-
allocations of the budget) in a manner that would allow the core objectives of the project to be 
achieved while remaining within this affordability ceiling.  For example, if during the 
procurement process the cost proposed under the most advantageous proposal exceeds the 
affordability ceiling, the scope of the dam removal and site restoration can be re-defined and the 
work can be re-bid, subject to stakeholder approval.  The dam removal and restoration agreement 
may also be amended once the physical work has begun to reduce the scope of the work should 
it become apparent that the original workscope will not be completed within the affordability 
ceiling.  Market sounding surveys can be conducted in advance of commencing a procurement 
to obtain contractor market commentary on the affordability ceiling. 
 
 (4) An advanced planning stage cost analysis appears to have been conducted by the 
U.S. Department of Interior, heightening its reliability over less developed desktop or rule of 
thumb estimates.  We are not cost estimators and do not assume any responsibility with respect 
to the accuracy of USDOI’s project cost estimates or the adequacy of the $450 million project 
cost affordability ceiling discussed in item (3).  Furthermore, actual costs cannot be known until 
a procurement process for the actual project contractor is conducted and concluded.  Based on 
our experience with similar projects, however, and taking USDOI’s project cost estimates at face 
value, the budget for contingencies on a percentage basis (such as those necessary to deal with 
uncontrollable circumstances and other risks identified in this report) is at the high end of the 
range typically established by cost estimators on other projects.   
 
 (5) It is reasonable to expect that a performance bond and a comprehensive insurance 
package can be put in place that will protect the contractor (together with the new owner and 
other stakeholders as additional insureds) from loss and expense resulting from injury or damage 
to persons and property resulting from carrying out the dam removal and site restoration work.  
The comprehensive insurance package would be specifically tailored to the work, and would 
include core insurance policies such as a commercial general liability policy as well as 
environmental and professional policies.  Further, it is customary to require a contractor to 
furnish a performance bond from a recognized surety that will serve to protect the new owner 
against a failure of the contractor to complete the entire work as a result of the contractor’s 
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financial distress.  Although the performance bond would not protect against the specific risks 
identified in this report, it would protect the owner in the event that the contractor’s inability to 
complete the entire work results from one or more of risks identified herein.  Special 
environmental liability contractual indemnities are also available for extraordinary 
environmental and other risks excluded from insurance coverage. 
 
 (6) Accordingly, there is a sound basis for the stakeholders to determine that the 
risks of the dam removal and site restoration can be reasonably managed, mitigated and insured 
and that the dam removal and site restoration project may proceed from the planning stage to 
the contract, procurement and implementation stages. 
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1. PURPOSE AND OVERVIEW 

1.1 Purpose.  The purpose of this report is to identify and assess major risks 
associated with the proposed removal of four hydroelectric dams on the Upper Klamath River 
owned by PacifiCorp: the Iron Gate Dam, Copco No. 1 Dam, Copco No. 2 Dam, and J.C. Boyle 
Dam and certain appurtenant works (collectively, the “Project Assets”).  The report also discusses 
commercial mechanisms by which such risks can be managed, mitigated and insured. 

1.2 Klamath Agreements.  The Klamath Hydroelectric Settlement Agreement (KHSA), 
executed on February 18, 2010, the Klamath Basin Restoration Agreement (KBRA), executed on 
February 18, 2010, and the Upper Klamath Basin Comprehensive Agreement (UKBCA), executed 
on March 5, 2014 (the “Klamath Agreements”) address the removal of the Project Assets, plus 
related environmental and economic measures to increase flows for fish in the Klamath River; 
improvement of the reliability of irrigation water deliveries for agriculture; reintroduction of 
salmon above the dams and into and above Upper Klamath Lake; investment in site restoration 
in the Klamath Basin, and in tribal economic revitalization; development of a power program for 
farmers and ranchers; mitigation to counties for the effects of dam removal; and settlement of 
water rights disputes.  There are currently 45 parties to the KHSA and 43 parties to the KBRA, 
including Federal agencies, California and Oregon, tribes, counties, irrigators, and conservation 
and fishing groups.  There are 16 parties to the UKBCA comprising the Klamath tribes, the State 
of Oregon, and Upper Klamath Basin irrigators.  The KHSA requires Congressional authorization.  
An authorizing bill to implement the KHSA is currently pending in Congress (S. 133, “Klamath 
Basin Water Recovery and Economic Restoration Act of 2015”). 

1.3 Hawkins’ Perspective; Limitations.  This report has been prepared at the request 
and for the benefit of our clients, American Rivers, California Trout, Sustainable Northwest and 
Trout Unlimited.  It provides an analysis of Project risk issues and potential mitigation measures 
from our perspective as legal advisors with national experience in large water infrastructure 
project procurements and contract negotiations on behalf of governmental project owners.  We 
note that while we have extensive experience as attorneys on projects that are similar to this 
Project in terms of risk management, we are not providing financial, insurance, environmental, 
engineering or technical opinions or advice, which should be sought from qualified advisory firms 
with appropriate professional expertise.  In particular, we are not cost estimating experts and 
nothing in this report should be construed as providing economic or cost estimating advice.  A 
brief firm overview is presented in Attachment 5 (Hawkins Delafield & Wood Firm Description). 

1.4 Information Provided by Other Advisors.  The portions of this report addressing 
insurance matters have been prepared by or with the assistance of Willis, a nationally recognized 
insurance advisory and brokerage firm.  Additional information about Willis can be found in 
Attachment 6 (Willis Firm Description).  Environmental Liability Transfer, Inc. provided the 
information in this report discussing contract indemnification against uninsured environment 
liabilities and the material in Attachment 2 (Klamath Restoration Project Risk Matrix) concerning 
available indemnities.  Additional information about Environmental Liability Transfer, Inc. can 
be found in Attachment 7 (Environmental Liability Transfer, Inc. Firm Description).  Water and 
Power Law Group PC furnished the section on permit shields. 

1.5 Terminology.  This report uses the following terminology: 

 Dam Removal and Restoration Agreement: the agreement that will set forth the 
terms and conditions under which the Project Contractor will remove the dams 
and restore the site. 
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 New Project Assets Owner (referred to in the Klamath Agreements as the “dam 
removal entity” or “DRE”): the entity that will own the Project Assets and cause 
the Project to be carried out. 

 PacifiCorp: the current owner of the Project Assets.  

 Project: the activities that will be undertaken by the New Project Assets Owner, 
including dam removal and site restoration. 

 Project Assets: the dams and appurtenant works. 

 Project Assets Acquisition Agreement: the agreement that will establish the 
terms and conditions under which ownership of the Project Assets will be 
transferred from PacifiCorp to the New Project Assets Owner. 

 Project Contractor: the entity that will perform the dam removal and site 
restoration. 

 Project Funders: the State of California and the State of Oregon.  

 Project Funding Agreements: the agreements that will set forth the terms and 
conditions by which the Project Funders will fund the Project. 

2. PROJECT IMPLEMENTATION CONTRACT STRUCTURE 

2.1 Ownership Risk and Transfer Generally.  As a beginning proposition, the owner 
generally bears the risk of insufficient funding in any project.  Owners of large public works as 
a general rule contract out all or most of the responsibility for performing design and construction 
work.  Once the contract price is established, the degree of cost uncertainty is substantially 
reduced.  Liabilities resulting from the dam removal also will generally attach to the property 
owner.  The Klamath Agreements and proposed federal legislation anticipate the transfer of the 
Federal Regulatory Energy Commission (FERC) license and Project Assets ownership from 
PacifiCorp to a dam removal entity or DRE, referred to in this report as the New Project Assets 
Owner.  The New Project Assets Owner, which has not yet been identified, could include a new 
special purpose entity (for profit or not-for-profit) or an existing or newly formed corporate or 
governmental entity.   

2.2 Contract Structure.  Under a likely Project contract structure, the New Project 
Assets Owner would enter into Project Funding Agreements with the Project Funders and a 
Project Assets Acquisition Agreement with PacifiCorp; obtain Regulatory Approvals from federal 
and state agencies;  and enter into a Dam Removal and Restoration Agreement with the Project 
Contractor.  A diagram of this Project implementation contract structure is presented in 
Attachment 1.  Short descriptions of these agreements and approvals follow. 

2.3 Project Funding Agreements.  The New Project Assets Owner can be expected to 
enter into Project Funding Agreements with California and Oregon.  The KHSA provides for $450 
million in funding for the Project.  The first source of funding is from PacifiCorp’s ratepayers in 
California and Oregon.  The public utilities commissions in PacifiCorp’s service areas have 
approved the KHSA and authorized rate recovery, which will total $200 million by 2020.  The 
ratepayer funds are currently owned by PacifiCorp and held in escrow.  In 2014, California voters 
passed the 2014 Water Bond, which includes $475 million for performance of certain water 
settlement agreements.  In the event that the initial $200 million funded by ratepayer surcharges 
is exhausted, an additional $250 million is designated from the 2014 Water Bond proceeds.  
Such bond proceeds are not specifically earmarked for the Project, but the California principal 
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stakeholders indicate that $250 million of the $475 million designated for water settlement 
agreements will be available for the Project.  The bond proceeds are controlled by the California 
Natural Resources Agency under statute and an appropriation is required before the funds will 
be available for use for the Project.  It is likely that California and Oregon will enter into 
contractual or regulatory agreements with respect to escrow and use of the funds.  These Project 
Funding Agreements will establish the requirements and process for disbursements of funds 
from the ratepayer surcharges and the bond proceeds for Project purposes. 

2.4 Project Assets Acquisition Agreement.  Once the funding structure is established, 
PacifiCorp is likely to enter into a Project Assets Acquisition Agreement with the New Project 
Assets Owner.  The Project Assets Acquisition Agreement will transfer the FERC license and 
ownership of the Project Assets to the New Project Assets Owner.  As the owner of the Project 
Assets, the New Project Assets Owner will be the entity that primarily bears the cost and risk of 
completing the work. 

2.5 Regulatory Approvals and Environmental Review.  The regulatory process has 
commenced and will be ongoing throughout Project implementation.  In addition, the New Project 
Assets Owner is generally expected to obtain various local and state approvals, all depending 
upon the final configuration of the transaction.  Those approvals include a point source discharge 
permit and a dredge permit under the Clean Water Act.  Federal approvals also include the §404 
U.S. Army Corps of Engineers permit and transfer of the FERC license, which will need to be 
surrendered in order to effectuate the transaction.  The FERC license for the Project Assets 
expired in 2006.  PacifiCorp’s new license application is pending before FERC and the Project 
Assets are currently operating under annual licenses.  The U.S. Department of the Interior has 
completed a final Environmental Impact Statement.  The California Environmental Impact Report 
prepared under the California Environmental Quality Act is drafted, but has not yet been 
certified.  Equivalent environmental regulatory actions will also need to be completed by Oregon.  

2.6 Dam Removal and Restoration Agreement.  In order to effectuate the dam removal 
and site restoration, the New Project Assets Owner is likely to enter into a Dam Removal and 
Restoration Agreement with a Project Contractor under a contract procurement process that is 
still to be established.  The Dam Removal and Restoration Agreement may be procured on an 
integrated project delivery basis, as further described below under “Integrated Project Delivery 
Generally”, a procurement method that can transfer substantial risk to the Project Contractor.   

3. SEQUENCING CONSIDERATIONS 

3.1 Activities Prior to the License Transfer.  The KHSA anticipates that the transfer of 
the FERC license for the Project Assets will occur on December 31, 2019, at which point physical 
dam removal activities can commence.  PacifiCorp thus will retain title to the Project Assets while 
certain planning and development work takes place, and the Project Contractor will begin 
demolition work on the Project Assets concurrently with the cessation of PacifiCorp’s utility 
operations.  Various contracting arrangements are expected to be put in place prior to title 
transfer and sequenced in a way that permits a procurement for the Project Contractor to be 
conducted by the New Project Assets Owner before actual ownership of the Project Assets is 
transferred.  Further, it is expected that a considerable period of time (perhaps years) may elapse 
between the time the FERC licensee (PacifiCorp) files a request to surrender its license and the 
time a decommissioning order is issued by FERC.  The Project Funding Agreements can be 
expected to be in place as the process of seeking final regulatory approvals proceeds, so that the 
necessary funds are available for that purpose.   

3.2 Term Sheets.  In order to manage and coordinate the timing of regulatory 
approvals, procurement, and title transfer so that Project commencement may begin in 2020, 
the parties initially could enter into term sheets outlining the principal terms of each agreement 
and the expected timing.  One approach would be to make the Project Funding Agreements and 
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the Project Assets Acquisition Agreement effective upon execution, but provide that certain 
conditions must be met before the key obligations to perform begin.  If such conditions do not 
occur by a specified date, the parties could have the right to terminate.  This structure would 
enable the parties to engage in development activities and prepare for dam removal before the 
New Project Assets Owner actually receives title to the Project Assets.  The Dam Removal and 
Restoration Agreement could have similar conditions subsequent, so that, for example, the 
Project Contractor could commence design activities in preparation for the title transfer.  The 
term sheets could also include various provisions protecting the interests of the parties in the 
Project Contractor selection process, such as allowing for input from the primary stakeholders 
on the definition of workscope and overseeing execution of the work. 

4. CONTRACTING FOR DAM REMOVAL AND THE BENEFITS OF INTEGRATED PROJECT DELIVERY 

4.1 Integrated Project Delivery Generally.  Removing the dams is likely to involve three 
discrete areas of work:  planning and design; actual demolition; and site restoration, including 
sediment investigation and treatment.  It may be possible to arrange for this work to be done 
separately in segments, or to be aggregated in part or in whole.  The industry uses the phrase 
“integrated project delivery” (IPD) to describe circumstances where multiple aspects of the work 
are carried out in a single contract.  IPD procurements are typically carried out on a competitive 
proposal basis (where selection is based on the best value proposal, with technical merit and 
price both considered), rather than on a low bid basis (with price as the only selection factor).  
Because potential contractors submit competitive proposals and guarantee price, performance 
and schedule, they are responsible for completing the project and performing the work to 
specified technical standards by a guaranteed completion date, and for absorbing any costs 
above a stated total contract price for the work.  Daily liquidated damages are payable to the 
owner for unexcused delay, and the owner is not responsible for cost overruns except those 
caused by uncontrollable circumstances.  Thus, if none of the Project uncontrollable 
circumstance risks or other relief events noted in this report occur, the Project will be completed 
by the Project Contractor for a fixed price agreed to at the time the Dam Removal and Restoration 
Agreement is signed.  A parent company guarantor often assures performance of the entire job, 
and typically provides a performance bond to assure project completion.  IPD delivery methods, 
including traditional design-build and progressive design-build, are described in Attachment 3. 

4.2 Benefits of Integrated Project Delivery.  IPD may be particularly useful for this 
Project because it mitigates several elements of project completion risk.  It involves a self-selected 
team of highly qualified firms whose business interests are aligned, decreasing the risk of 
disputes amongst team members.  By addressing multiple aspects of the work in a single 
contract, IPD also has the key advantage of creating a single point of accountability.  This 
increased integration of the contractual obligations solves the issue of disputes between the 
designer and the builder, and, through the transfer of design liability, allows for the owner to 
bring a single claim against both the designer/ builder for flawed work (e.g. if there is an issue 
with the work as designed, the owner does not have to bring a separate claim against the 
engineering firm).  Furthermore, considering that dam removal is an emerging market, IPD gives 
teams the freedom to propose to do the work in a creative and innovative manner.  Additional 
benefits of IPD include accelerated delivery, economies of scale and quality. 

5. PROJECT DEFINITION AND CONTRACT WORKSCOPE 

It is important to recognize that the Dam Removal and Restoration Agreement will define 
the Project, establish the contractual workscope, and obligate the Project Contractor to perform 
the work and complete the Project for the contract price on a guaranteed schedule.  The definition 
of the core Project, as set forth in the KHSA, is “physical removal of all or part of each of the 
[Project Assets] to achieve at a minimum a free-flowing condition and volitional fish passage” (the 
“Core Project”).  The KHSA and the related planning documentation also anticipate an extensive 
amount of related work, including efforts  to restore the site, minimize adverse downstream 
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impacts resulting from the removal of the Project Assets, and dispose of sediment and debris 
(“Related Project Work”).  The Dam Removal and Restoration Agreement can be structured so as 
to establish a fixed price for the entirety of the Project; separate fixed prices for the Core Project 
and the Related Project Work; or even separate fixed prices for various elements of the Related 
Project Work, together with separate notices to proceed for such elements.  Thus, depending on 
funding availability, work can proceed by segment with known prices for each. 

6. RISK OVERVIEW 

A general listing of the risks involved in the implementation of the Project is set forth in 
Attachment 2 (Klamath Restoration Project Risk Matrix).  The Risk Matrix blocks out the risks 
by general category, and indicates the party that will bear the risk and be responsible for its 
consequences should the risk occur.  The responsible party will generally be the Project 
Contractor, who will be required to complete the Project in a timely manner for a fixed price and 
on a fixed schedule irrespective of the occurrence of risk.  It is generally not commercially 
reasonable to transfer to the Project Contractor certain risks that are outside the Project 
Contractor’s ability to manage and control.  Such risks (“Uncontrollable Circumstances”) are not 
priced in the fixed contract price.  If they occur, the price (and schedule) will be adjusted 
appropriately, resulting in potential extra expense to the owner.  The Risk Matrix also indicates 
whether a particular risk is insurable, and the type of insurance policy that would provide the 
coverage.  The following sections of this report discuss the risks itemized in the Risk Matrix. 

7. RISK OF OBTAINING GOVERNMENTAL APPROVALS 

7.1 Risk Description.  The Project requires a range of permits, licenses and other 
governmental approvals.  These include approvals relating to the FERC license, approvals by the 
States of California and Oregon and local permits.  Environmental reviews by the federal and 
state governments also must be finalized and certified.  Risks relating to governmental approvals 
include the inability to obtain required approvals; delays in securing the approvals; and terms 
and conditions in the  approvals that may increase the cost of the Project. 

7.2 Risk Responsibility, Insurability and Mitigation.  The New Project Assets Owner is 
likely to retain this risk.  In general, it is not transferrable or insurable.  Mitigants include 
comprehensive permitting and environmental due diligence, planning and research work in order 
to identify all required approvals and reviews, and establishing likely timetables and terms and 
conditions.  In the sequencing of Project implementation, the general practice is for the New 
Project Assets Owner (or before title transfer, the Project Funders) to do as much advancement 
work as practicable at their own expense to identify and apply for the governmental approvals, 
assisted by technical and legal advisors.  Once title is transferred, and the Project Contractor is 
obligated to proceed under the Dam Removal and Restoration Agreement,  the Project Contractor 
typically has the duty to complete the process of obtaining the governmental approvals, to the 
extent they have not yet been obtained.  It is likely that the Project Contractor will not be allowed 
or required to commence dam removal work until all of the major governmental approvals are in 
hand.  In such circumstances, the Project Contractor or the New Project Assets Owner’s technical 
advisors, or some combination of both, funded by the Project Funders, will need to secure such 
governmental approvals before any physical work can begin under the Dam Removal and 
Restoration Agreement. 

8. RISK OF PERFORMANCE OF THE WORK 

8.1 General Project Contractor Responsibilities.  The risk of contract compliance and 
proper performance of the Project workscope will be borne by the Project Contractor, subject to 
the occurrence of carefully defined Uncontrollable Circumstances and other relief events, as 
described below.  The Project Contractor’s risks thus include the risk of unexcused delays; scope 
changes that the Project Contractor needs to request and make to carry out the work; availability 
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of materials; non-compliance with the pre-established dam removal plan, applicable law and 
governmental approvals; intellectual property infringement; and the risk of creating hazardous 
substances or other pollution conditions, or exacerbating existing hazardous substances or other 
pollution conditions.  The New Project Assets Owner, on the other hand, will retain the risk of 
any delays caused by Uncontrollable Circumstances; any workscope changes directed by the 
New Project Assets Owner; and, in general, the inaccuracy of any information provided by the 
New Project Assets Owner to the Project Contractor that formed the basis of the dam removal 
plan and that could not reasonably be verified by the Project Contractor.  Thus, in general, if 
accurate information is supplied to the Project Contractor, no scope changes are requested by 
the New Project Assets Owner after contract execution, and no Uncontrollable Circumstances or 
other relief events occur, the Project workscope will be completed by the Project Contractor for a 
fixed price known at contract signing. 

8.2 Mitigating Performance Risk Through Qualifications-Based Selection and 
Competitive Proposals.  In order to protect owners and stakeholders, it is standard industry 
practice to conduct a competitive procurement process.  At the request of PacifiCorp or the 
Project Funders, the New Project Assets Owner can be expected to conduct such a competitive 
procurement process to select the Project Contractor.  The competition will include a price 
competition for the work and, in order to better assure its performance, would ordinarily also 
include a qualifications competition.  Qualifications include technical expertise and financial 
strength, including basic financial metrics such as corporate net worth and profitability.  Strong 
Project Contractor qualifications significantly reduce the risk to the New Project Assets Owner of 
Project Contractor non-performance.  Further, the teams submitting proposals in response to an 
request for qualifications/request for proposals process ordinarily compete on “technical merit” 
as well as on price.  The request for proposals can require detailed submittals on the proposed 
means and methods of dam removal.  Means and methods that offer greater promise of lessening 
potential liability can be scored higher in determining best value.  Taking all possible measures 
to assure that the dam removals are executed with the least risk of additional expense or liability 
can be of significant value in crafting an overall risk mitigation program. 

8.3 Mitigating Performance Risk Through Performance Bonds and Letters of Credit.  
The Project Contractor will furnish a conventional performance bond from a financially sound 
surety company, assuring the New Project Assets Owner and the Project Funders that the Dam 
Removal and Restoration Agreement will be performed as required.  The performance bond 
operates to further mitigate the risk of Project Contractor non-performance of the responsibilities 
and risks undertaken in the Dam Removal and Restoration Agreement.  A performance bond is 
not “insurance” in a strict legal sense, but in broad general terms operates in a similar fashion.  
The surety’s liability does not extend to Uncontrollable Circumstances or other risks that 
constitute Project Contractor relief events, and the New Project Assets Owner will continue to 
bear such risks.  As an alternative or in addition to a performance bond, the Project Contractor 
may also be asked to furnish a standby letter of credit securing performance of the Dam Removal 
and Restoration Agreement.  The New Project Assets Owner will have the right to draw on any 
such letter of credit in the event of a Project Contractor failure to perform, and use the proceeds 
of the draw as immediate payment for any non-performance damages it is owed under the Dam 
Removal and Restoration Agreement.  

8.4 Mitigating Performance Risk Through Integrated Project Delivery.  If the New 
Project Assets Owner chooses an integrated approach to delivering the Project, as described 
above under “Contracting for Dam Removal and the Benefits of Integrated Project Delivery”, 
under which both the design and the demolition and restoration work responsible are performed 
under a single contract, the risk of having multiple Project Contractors responsible for completing 
the Project is eliminated.  The risk of separate Project Contractors includes the risk of disputes 
between the Project Contractors and the risk of improper design of the work.  With traditional 
design-bid-build (low bid construction price) project delivery, the New Project Assets Owner 
retains those risks (having only an “errors and omissions” professional negligence claim against 
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the design engineer).  With integrated project delivery, by contrast, those risks are transferred to 
the Project Contractor, and the presence or absence of design engineer professional negligence 
is irrelevant to the Project Contractor’s responsibility for the performance of the work. 

8.5 Indemnification by Project Contractor.  The Project Contractor typically will 
indemnify an owner for any loss or expense resulting from a breach of the contract or any 
negligence or willful misconduct.  (Since the occurrence of Uncontrollable Circumstances relieves 
the performance obligation, their occurrence will not be a breach triggering an indemnification.)  
The Project Contractor’s specific duties with respect to dam removal and the handling of 
sediments will need to be carefully developed with the indemnity provisions in mind.  These 
indemnity obligations can be expected to be limited to some extent by limitations on liability for 
consequential damages, as described below under “Limitations on Project Contractor Indemnity”. 

9. RISK OF UNCONTROLLABLE CIRCUMSTANCES AFFECTING PERFORMANCE OF THE WORK  

9.1 Project Contractor Generally Relieved.  The Dam Removal and Restoration 
Agreement, as noted above, will generally relieve the Project Contractor from its performance, 
price and schedule obligations should an Uncontrollable Circumstance occur.  More particularly, 
the occurrence of any of these events will entitle the Project Contractor to additional time and 
additional compensation above the fixed contract price and beyond the guaranteed completion 
date, and thus are New Project Assets Owner-retained risks.  Uncontrollable Circumstances 
include changes in law and force majeure events such as acts of God, floods, earthquakes, armed 
conflicts, terrorism and epidemics.  They also include a variety of other acts, events or 
circumstances beyond the reasonable control of the Project Contractor, such as the 
unavailability of utilities necessary to perform the work; encountering archaeological, cultural or 
historical resources; geotechnical or dam structural conditions different than those assumed 
when the work was priced; and the presence of hazardous substances or other pollution 
conditions.  The risk of Uncontrollable Circumstances is borne by the New Project Assets Owner 
because, by definition, they are beyond the Project Contractor’s control and cannot reasonably 
be priced in the Project Contractor’s fixed price.  If consideration for such risks were to be 
included in the contract price, it would essentially constitute an insurance premium and the 
Project Contractor would be acting as an insurance company as to risks that insurance 
companies do not ordinarily insure.  Further, were an uncontrollable risk to be priced and never 
occur, the owner would have unnecessarily borne the expense.  Thus, the owner will not be able 
to avoid paying the actual costs of dealing with any uncontrollable circumstances that may occur.  
To deal with this risk, appropriate reserves or other contingent funding arrangements are usually 
established.  The budget projections provided in the October 2012 USDOI report acknowledge 
this risk, and the Project Funding Agreements are likely to recognize it as well. 

9.2 Mitigation of Uncontrollable Circumstance Risks.  Some Uncontrollable 
Circumstance risks, such as changes in law, cannot be prevented, and can only be mitigated 
after they occur.  Others, however, can be mitigated in advance of occurrence through extensive 
due diligence investigations to determine existing dam structural conditions and existing site 
conditions, such as the presence of archaeological, cultural and historical resources and 
hazardous substances or other pollution conditions.  A significant amount of the investigative 
work has been performed already in the planning efforts leading to the KHSA, increasing the 
knowledge of the parties as to the presence or absence of such conditions and helping to mitigate 
the likelihood that some of these types of risks will impose significant unexpected costs on the 
New Project Assets Owner. 

9.3 Insurability of Uncontrollable Circumstance Risks.  Force majeure events can be 
insured (with certain exceptions, such as armed conflict, terrorism and epidemics).  Changes in 
law are generally uninsurable.  Differing site and dam structural conditions, as well as the 
discovery of archaeological, cultural and historical resources, also are generally uninsurable.  
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See “Insurance” below in this report, as well as Attachment 4 (Insurance), for a more detailed 
discussion on the insurability of Project risks. 

10. LABOR RISKS AFFECTING THE PERFORMANCE OF THE WORK  

Labor risks include the risk of strikes, injuries to workers, a need to pay prevailing wages, 
and shortages in the supply of labor required for the work.  In general, labor risks will be borne 
by the Project Contractor, and consideration for such risks will be included in the contract price 
payable under the Dam Removal and Restoration Agreement.  Because the performance bond 
will assure completion of the work, the surety also will effectively be assuming the risk of the 
occurrence of these labor-related risks, making such risks “insurable”. 

11. GENERAL TRANSACTION RISKS 

Several risks can affect the transaction generally.  These include the risk of:   

11.1 Litigation.  Third party litigation could invalidate the transaction contracts or 
enjoin their performance.  This risk is not insurable and is borne both by the New Project Assets 
Owner and the Project Contractor, as well as the Project Funders and PacifiCorp.  Construction 
contracts normally are not signed if there is any material litigation that may delay or increase 
the cost of the project.  The pendency of any such litigation and the resulting delay in contract 
signing could increase estimated project costs. 

11.2 Eminent Domain.  The Project Assets could be taken by eminent domain.  This 
risk is remote.  The Federal Powers Act does not permit a third party to condemn lands and 
waters subject to a license, and further the federal and state governments are agreeing to proceed 
with the Project. 

11.3 Failure of Title.  PacifiCorp’s title to the Project Assets could be questioned.  This 
risk again is remote, but title insurance may be available.  PacifiCorp would ordinarily represent 
in the Project Assets Acquisition Agreement that it has good title to the Project Assets.  As 
between the New Project Assets Owner and the Project Contractor, the New Project Assets Owner 
would bear the risk of failure of title. 

11.4 Impermissible Encumbrances.  The Project Contractor will covenant in the Dam 
Removal and Restoration Agreement not to create impermissible encumbrances (such as liens 
on the Project Assets) and, accordingly, will bear risk of any such occurrence. 

12. RISK OF THIRD-PARTY LOSSES – NOT CAUSED BY HAZARDOUS SUBSTANCES OR OTHER POLLUTION 

CONDITIONS 

12.1 General.  Carrying out the Project may expose the New Project Assets Owner to 
third-party claims for losses attributable to the performance of the work under the Dam Removal 
and Restoration Agreement.  Such potential claims generally involve property damage and bodily 
injury, and may include damage claims related to diminution in property values; loss of property 
use; economic losses to businesses; and damage to natural resources.  Damage claims may also 
be brought relating to sediment deposits; the possible expansion of the 100-year flood plain; any 
impact on water rights and their value; and any impact of electric power availability and its cost.  
Third party loss claims may be based on any legal theory, including tort, environmental 
impairment, breach of contract or common law duties or inverse condemnation, and actions 
could be brought by injured or damaged parties not only against the New Project Assets Owner 
but also against the Project Contractor and the federal and state governments.  Collateral issues 
such as disputes concerning the ownership of the land underlying the reservoirs may also arise. 

20190729-5039 FERC PDF (Unofficial) 7/29/2019 10:58:40 AM



 

12 
2545978.7 039219  LM 

If the dams are partially removed, liabilities may be associated with the continuing existence of 
the unremoved portions of the dams. 

12.2 Limitations on Project Contractor Indemnity.  In general, the costs associated with 
any such valid claims will be borne by the New Project Assets Owner, as the owner of the 
demolished property which caused the liability.  If the Project Contractor was negligent in 
performing the work, the Project Contractor is likely to be obligated under the Dam Removal and 
Restoration Agreement to indemnify the New Project Assets Owner for some of such losses and 
expenses.  Project Contractor indemnities usually do not extend to “consequential damages”, and 
the extent to which any third-party loss or liability may constitute consequential damages can 
be expected to constitute a consequential damage is usually an important element in the contract 
negotiations.   

12.3 Insurance.  Insurance should be available to respond to most such third-party 
claims of loss and liabilities, protecting both the New Project Assets Owner and the Project 
Contractor, as well as other named insureds.  Likely insurance coverage is discussed below under 
“Insurance”, and in Attachment 4 (Insurance). 

13. RISK OF THIRD-PARTY LOSSES - CAUSED BY HAZARDOUS SUBSTANCES OR OTHER POLLUTION 

CONDITIONS 

13.1 Risk, Indemnity and Insurance.  The New Project Assets Owner also may be 
exposed to third-party claims of the type discussed above under “Risk of Third Party Losses – 
Not Caused by Hazardous Substances Or Other Pollution Conditions” based on hazardous 
substances, pollution or contamination claims.  This report discusses hazardous substances, 
pollution, or contamination-based claims separately from other claims because the insurance 
market fundamentally differentiates these two types of claims by writing separate policies, as 
described in Attachment 4.  In general, the risks associated with these occurrences, and the 
indemnities available from the Project Contractor, will be similar for either type of occurrence.  
The insurance coverage for each type of occurrence differs to some extent, and is discussed below 
under “Insurance”, and in Attachment 4 (Insurance).  Under CERCLA, PacifiCorp, as the original 
owner, could be subject to strict liability for damages and clean-up costs resulting from the 
release of such sediments, even after title is transferred. 

13.2 Mitigation of Hazardous Substances and Other Pollution Conditions.  Due to 
concerns expressed by both the New Project Assets Owner and the Project Contractor, best 
practice is to investigate the potential presence of hazardous substances and other pollution 
conditions as thoroughly as possible (phase 1 and phase 2 environmental assessments) before a 
contract is executed in order to mitigate risk to the maximum extent practicable.  The extensive 
site investigations and analysis that appear to have been undertaken in recent years would 
suggest that progress has been made towards identifying any potential risks arising from 
hazardous substances or other pollution conditions, and that the risk is limited.  As stated in 
the October 2012 U.S. Department of Interior report, any areas that are contaminant-heavy that 
were not identified in the environmental assessments will likely be small and localized, and could 
be dealt with inexpensively if the contaminants remained in the reservoir basin following 
drainage.   

14. INSURANCE 

14.1 General.  A variety of insurance policies to deal with potential losses and liabilities 
that may result from the Project, including any damage to third parties, are commercially 
available.  Standard insurance arrangements generally are reasonably priced and are ordinarily 
considered to be sufficient to protect the owner and Project Contractor from all but extraordinary 
classes of risk, subject to the appropriate policy limits.  The exact cost of the aggregate Project 
insurance premiums would depend on the composition, terms and conditions of the insurance 
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policy package.  Based on its industry experience, however, Willis’ estimates that the aggregate 
insurance premiums (including the surety’s performance and payment bond premiums) would 
total approximately $16.5 million, with $10 million allocated to the consolidated insurance 
program (“CIP”) (worker’s compensation/employer’s liability, commercial general liability, 
automobile liability, umbrella liability and pollution liability), $5 million allocated to non-CIP 
coverages (professional liability and commercial property), and $1.5 million allocated to the 
surety bond (performance bond and payment bond).  Insurance premiums do not appear to be 
expressly broken out in the cost estimates provided in the 2012 USDOI report, and therefore it 
is not clear whether or not insurance premiums should be considered to have been estimated as 
part of the contract price of the work or as part of the contingency allowances.  Ultimately, the 
insurance package put in place for the Project will be based on extensive Project-specific due 
diligence investigations and can be tailored to address the greatest risks associated with the 
Project. 

14.2 Types of Insurance and Parties Insured.  The types of insurance policies available 
to respond to Project risks are set forth and described by Willis in Attachment 4 (Insurance).  
These include (1) worker’s compensation/employer’s liability; (2) commercial general liability; 
(3) builders’ risk/inland marine; (4) automobile liability; (5) umbrella liability (excess coverage 
for general liability and automobile liability); (6) pollution liability (contractors’ pollution liability 
and pollution legal liability); and (7) professional liability.  The New Project Assets Owner and the 
principal stakeholders generally can be additional insureds on the required insurance policies. 

14.3 Approaches to the Procurement of Insurance.  The traditional approach to the 
procurement of insurance is to require insurance coverage to be provided by the Project 
Contractors and all subcontractors.  An alternative approach, recommended by Willis for projects 
of this size, is to use a CIP.  A CIP consolidates all insurance policies provided by the 
subcontractors into one package, comprised of commercial general liability, worker’s 
compensation, employer’s liability, and an additional layer of excess liability coverage.  This 
combined approach facilitates claims management and administration and provides the greatest 
risk coverage. 

14.4 Insurability of Specific Risks.  Attachment 2 (Klamath Restoration Project Risk 
Matrix) sets forth a list of major Project risks.  The Attachment also indicates generally which 
risks Willis has determined are insurable, and under what type of insurance policy. 

14.5 Insurance Covering Hazardous Substances and Other Pollution Conditions.  Willis 
advises that the insurance industry generally divides coverage between the risks of “known” and 
“unknown” hazardous substance and other pollution conditions.  “Unknown” pollution risks 
(that is, unknown conditions after a full site investigation) that may be discovered or created 
later are generally insurable; known pollution risks are not.  For example, unexpected additional 
costs of remediating pollution conditions identified in the full site investigation report generally 
are not insurable.  Although the USDOI report generally indicates that only small and localized 
pollution conditions are likely to be present, if any unexpected additional remediation costs are 
incurred, the New Project Assets Owner would need to pay for such costs from available reserves.  
Alternatively, the New Project Assets Owner could contract for a private contractual indemnity 
for such costs and related liabilities in the manner described in the following section. 

15. CONTRACT INDEMNIFICATION AGAINST UNINSURED ENVIRONMENTAL LIABILITIES 

15.1 General.  Environmental Liability Transfer, Inc., a private corporation, has advised 
the stakeholders that contractual arrangements could be established under which the United 
States, the States of Oregon and California, and PacifiCorp would be indemnified by a specialty 
corporate indemnitor against any environmental or other liabilities they may incur that are not 
covered by insurance or performance bonds.  These liabilities may include those arising from 
regulatory changes, hazardous substances or other pollution conditions, sediment release (to the 
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extent not covered by insurance), diminution of value, loss of use and enjoyment, or any other 
risk not covered contractually or by insurance.  This risk transfer could be accomplished by 
transferring ownership of the Project Assets to ELT or a similar firm, or by transferring solely the 
responsibility for the liability to the clean-up firm.  The price and terms of any such contract 
indemnity, and the process under which the corporate indemnitor is selected, would need to be 
negotiated and established by the stakeholders.  This type of contract indemnification is generally 
provided in conjunction with other risk control measures, such as fixed price contracting or 
insurance products 

15.2 Contract Indemnification Premium Estimates.  ELT estimates that as a general 
matter, the risk premium associated with these types of contract indemnifications ranges from 
7% to 18% of the anticipated total cost associated with the project being indemnified.  Factors 
which impact the risk premium include: uncertainty with respect to  project cost estimates, the 
likelihood that the risk will be realized, the number of parties that will be indemnified, the length 
of the period of performance, and the limit of financial protection backing the indemnification. 
The corporate indemnitor providing the indemnification must have some control over the work, 
and the degree to which the indemnitor has control may impact the risk premium (e.g. the risk 
premium is typically lower when the indemnitor is the owner rather than the owner’s 
representative).  Given the unusual nature of such contract indemnification premiums in a 
project not involving extensive hazardous waste remediation, it is unlikely that the 2012 USDOI 
cost estimates included any specific consideration for such environmental indemnity payments.  
We believe it is reasonable to assess the prospect of such payments against the likelihood of such 
risks occurring and the extent of the contingency budget available to address such risks.  

16. PERMIT SHIELD FOR DAMAGE TO NATURAL RESOURCES 

16.1 General Permit Shield Unavailability.  Compliance with regulatory permits for dam 
removal will not avoid or affect the New Project Assets Owner’s potential liability for injury or 
death of a third party, or damages to private property of a third party, arising under applicable 
law.  See Federal Power Act section 10(c), 16 U.S.C. § 803(c).  This follows from the basic principle 
that a regulatory permit runs between the permitter and permittee and may not modify the 
property and other individual rights of a third party. 

16.2 Permit Shield Availability for Natural Resources Damages.  Regulatory permits 
will probably limit the New Project Assets Owner’s potential liability for natural resources 
damages resulting from performance of a permitted activity.  This follows from the basic principle 
that a regulatory permit under an environmental law permits an activity despite foreseeable 
adverse impacts.  For example, the New Project Assets Owner will not be liable for damages (or 
response costs) resulting from the release of reservoir sediments, provided a federal permit and 
the associated Environmental Impact Statement (EIS) identified the release as an irretrievable 
commitment of natural resources and met other criteria.  As another example, the New Project 
Assets Owner will not be liable for temporary exceedances of water quality standards resulting 
from the discharge of reservoir sediments, provided that the certification under applicable Clean 
Water Act sections permits such exceedances in consideration for the long-term enhancement of 
water quality. 

17. RISK OF THE ADEQUACY OF THE $450 MILLION FUNDING COMMITMENT 

17.1 Cost Overrun Risk Generally.  In general, an owner will face “cost overrun” risks 
if (1) the Project Contractor’s bid price is higher than the planning estimates, (2) after a contract 
is executed, additional costs are incurred under the terms of the contract due to the occurrence 
of risks that were retained by the owner by the terms of the contract, or (3) the Project Contractor 
fails to perform.  We believe that the industry has developed market-tested practical approaches 
to managing and mitigating these risks and that, absent unusual, extraordinary or unforeseen 
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circumstances, well-planned and well-executed public works procurements will ordinarily 
achieve the expected results.   

17.2 Cost Estimating and Actual Project Contractor’s Cost.  Any public work that an 
owner undertakes necessarily involves an increasingly refined series of cost estimates.  These 
are made by technical experts and begin typically as desktop, benchmark or rule of thumb 
projections.  They then proceed to more developed estimates as the project definition is clarified 
and more detailed information is developed concerning the elements of work; the performance 
standards to be achieved; project goals and objectives; site conditions; legal requirements; 
timetable; and similar topics that constitute the foundation of the transaction.  These projections 
are variously referred to as “engineer’s estimates” or “planning stage estimates”.  The accuracy 
of planning stage estimates depends directly on the skill of the estimator, the clarity and 
completeness of the definition of the project, and the degree of development of all of the 
information that bears upon possible costs.  Cost estimating accuracy also depends 
fundamentally on the state of the Project Contractor market that will perform the work.  “Owner 
markets” will constrain actual bid costs; “contractor markets” will inflate actual bid costs.  
Volatile contractor markets can cause actual bid prices for the work to be somewhat or even 
significantly lower or higher than engineers’ estimates.  The actual cost of the dam removal 
project will be set with a high degree of certainty only when a contract is executed following a 
competitive procurement process.  

17.3 Project-Specific Cost Overrun Risk.  With respect to this Project, cost overrun risk 
can be reduced through a comprehensive effort to price possible risks in the planning and cost 
estimating stage, as indicated in the October 2012 U.S. Department Of Interior report relating to 
this Project.  Project-specific challenges identified in the Department’s report that could increase 
cost overrun risk include high flows in the Klamath River during dam removal, severe or 
prolonged cold temperatures or icy conditions, difficulty in opening the existing tunnels and 
structures for reservoir drawdown, presence of special status species, or uncovering culturally 
significant sites, most or all of which may constitute Uncontrollable Circumstances.   

17.4 U.S. Department of Interior Cost Estimates – Full Removal of Project Assets.  In 
its report, the Department also presented a summary of estimated costs relating to both the full 
removal of the Project Assets and the partial removal of the Project Assets.  USDOI estimated 
that the full removal of the Project Assets could cost anywhere from $238 million to $493 million, 
with the cost most likely totaling approximately $292 million. With respect to field costs resulting 
from the full removal of the Project Assets, USDOI provided the following estimates, totaling $188 
million: dam facilities removal - approximately $77 million; reservoir restoration – approximately 
$22 million; recreational facilities removal – approximately $1 million; modifications to the Yreka 
water supply – approximately $1.75 million; mobilization and contingencies (including 
mobilization of construction equipment to the dam site, design contingencies and construction 
contingencies) – approximately $51 million; and escalation to 2020 dollars – approximately $36.5 
million.  USDOI further estimated that engineering costs (including design data, engineering 
designs, permitting, procurement, construction management, and closeout activities) would 
constitute approximately 20% of the total Project cost and would likely total approximately $37.5 
million, and costs relating to mitigation (including environmental mitigation, monitoring and 
other cultural resources preservation) would constitute approximately 35% of the total Project 
cost and would likely total approximately $66 million.  Considering, for example, that $66 million 
of USDOI’s budget is dedicated to cost mitigation and $36.5 million is set aside for general 
inflation, it is worth noting that while USDOI’s estimates provided a substantial budget for the 
core work relating to the removal of the dams and the restoration of the site, their estimates also 
dedicated a significant portion of the overall budget to risk and cost mitigation measures. 

17.5 U.S. Department of Interior Cost Estimates – Partial Removal of Project Assets.  
USDOI estimated that partial removal of the Project Assets could cost anywhere from $185 
million to $403.5 million, with the cost most likely totaling approximately $234.5 million.  With 
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respect to field costs resulting from the partial removal of the Project Assets, USDOI provided the 
following estimates, totaling $143 million: dam facilities removal – approximately $52 million; 
reservoir restoration – approximately $22 million; recreational facilities removal – approximately 
$1 million; modifications to the Yreka water supply – approximately $1.75 million; and 
mobilization and contingencies – approximately $27.5 million.  USDOI further estimated that 
engineering costs would constitute approximately 20% of the total Project cost and would likely 
total approximately $28.5 million, and mitigation costs would constitute approximately 45% of 
the total Project cost and would likely total $63.5 million.   

17.6 Reasonableness of Affordability Ceiling.  The Project Funders have established an 
affordability ceiling of $450 million in the KHSA, and expressed their intention to provide funds 
for the Project up to this level if required.  In addition, the USDOI has provided Project cost 
estimates in the ranges described above in “U.S. Department of Interior Cost Estimates – Full 
Removal of Project Assets” and “U.S. Department of Interior Cost Estimates – Partial Removal of 
Project Assets”, including a most likely Project cost estimate of $292 million for full removal and 
$234.5 million for partial removal.  The basis of, and assumptions and methodology involved in, 
the preparation of this cost estimate are explained in the USDOI’s summary memorandum.  They 
are self-explanatory, and we are not in a position to assess their reasonableness.  We do observe, 
however, that the estimators appear to have made a considerable effort to include a substantial 
contingency for potential costs that could arise from general inflation before the work is 
performed and from unexpected and unforeseen events or circumstances (e.g. attributing 35% 
of the Project budget to cost mitigation) such that budget exceedance for certain core elements 
of the work may be diminished through the redirection of budget funds originally dedicated to 
non-core work.  We also note that USDOI provided an estimate for the partial removal of the 
Project Assets, discussed above in “U.S. Department of Interior Cost Estimates – Partial Removal 
of Project Assets” – this estimate indicates that partial removal is an option that the parties may 
utilize in the event that full removal may exceed the $450 million affordability ceiling, the 
affordability ceiling is reduced or the funds are otherwise unavailable.  USDOI’s projections 
appear to be based on comparable projects and upon peer-reviewed studies of the amount of 
work likely to be involved.  It may therefore reasonably be considered to be an advanced planning 
stage estimate.  The actual costs, as we have stressed, will be known only when a contract for 
the work is let containing a competitively established price, and when and if uncontrollable 
circumstances occur in the performance of the contracted work. 

17.7 Project Definition.  Defining the Project more or less expansively fundamentally 
sets the terms of the analyses.  The USDOI estimates, in addition to including allowances for 
contingencies, seem to reflect a determined effort to define the project as expansively as possible.  
If the cost overrun question is presented as a question of overrunning the Project Contractor’s 
bid price, the analysis offered above in this memorandum will have applicability.  If, on the other 
hand, the cost overrun question is presented as a question of the Project Contractor’s bid price 
overrunning the Project Funder’s $450 million cap, the evident answer lies in modifying the 
project definition and re-bidding the contract.  This is common practice when construction 
contract bids received on public works projects exceed an owner’s budget that was established 
based on an engineer’s estimate. 

17.8 Practicability of Revising the Project Definition.  The KHSA contemplates revising 
the project definition in the event the budget cap is exceeded.  This is a customary and prudent 
step typically taken by owners to enforce legislatively-established project affordability ceilings.  
Based on what we have learned about the Project and its apparently expansive definition, it 
appears that the Project Contractor’s workscope could potentially be reduced if necessary for 
cost cap reasons without sacrificing the core objectives.  This, of course, is for the various 
stakeholders to determine.  It may indeed be the case that stakeholder consensus can be 
preserved only by retaining a project definition that effectuates each and every element of the 
present project definition as priced by the estimators. 
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17.9 Funding Adequacy Risk Is Non-Transferable.  The risk of the adequacy of the $450 
million funding commitment from the States is not insurable, and will not be transferable to the 
Project Contractor.  It will be borne by the New Project Assets Owner and, indirectly, by the 
Project Funders.  The New Project Assets Owner will bear the risk of the adequacy of funding, as 
well as (indirectly) the Project Contractor and the Project Funders.  The risk has several facets, 
each discussed below. 

17.10 Certainty of Funding and Enforceability of Commitment.  Completion of the 
Project will be directly related to the certainty of funding by the Project Funders.  It can be 
expected that the Project Funders will enter into definitive Project Funding Agreements with the 
New Project Assets Owner to provide the funds necessary to make payments under the Dam 
Removal and Restoration Agreement, and to pay other costs such as the technical, legal and 
financial advisory costs and the costs of obtaining the required governmental approvals.  If these 
Project Funding Agreements are not definitive, certain and enforceable, funding shortfalls may 
occur.  Further, the terms of California’s bond funding program may allow bond funds to be used 
for other projects.  To the extent that such bond proceeds are unavailable to fund the Project due 
to their allocation to other projects, or due to other uncertainties, funding for the Project may be 
insufficient.   

17.11 Grant Payment Conditions Not Met.  The Project Funding Agreements are likely 
to contain conditions to the making of the grant payments.  These may include receipt of 
governmental approvals; performance of work; meeting schedule milestones; absence of 
litigation; and similar conditions established to assure that the work is carried out as intended.  
If these conditions are not met, the Project Funders may withhold payment, thereby triggering 
funding shortfalls. 

17.12 Subject to Appropriation Conditions or Regulatory Approval.  If the use of bond 
proceeds or ratepayer funds is subject to legislative appropriation or to PUC regulatory approval, 
Project funding shortfalls may result from legislative or regulatory inaction. 

17.13 Insufficiency to Pay Project Contractor’s Entitlement to Compensation for 
Uncontrollable Circumstances.  Project completion will be in jeopardy if the New Project Assets 
Owner does not have funding to pay the costs above the fixed price payable under the Dam 
Removal and Restoration Agreement that are due to the Project Contractor as a result of 
Uncontrollable Circumstances or other relief events. 

17.14 Insufficiency to Pay Indemnity or Other Obligations to PacifiCorp.  The New Project 
Assets Owner’s obligations in connection with the Project may include various covenants to 
PacifiCorp in the Project Assets Acquisition Agreement, including possible indemnities if 
PacifiCorp incurs unanticipated Project-related costs even though it has conveyed the Project 
Assets to the New Project Assets Owner.  Any payments due under such covenants will constitute 
Project costs which the terms of the Project Funding Agreements may need to take into account. 

17.15 Insurance Deductibles and Exceedances.  Deductibles provided for under any 
insurance policies maintained by the New Project Assets Owner, as well as costs exceeding policy 
limits, may affect the sufficiency of available Project funds. 

17.16 Uninsurable Events.  Some Uncontrollable Circumstance risks are uninsurable, 
and the possible costs of dealing with any such occurrences will need to be taken into account 
in assessing funding sufficiency. 

17.17 Limitations on Liability in the Dam Removal and Restoration Agreement and 
Performance Bond.  The Dam Removal and Restoration Agreement is likely to contain a stated 
maximum dollar limit on the liability of the Project Contract for any contract breach (such as 
liability limited to an amount equal to 50% of the contract price).  The surety providing the 
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performance bond will have an equivalent limit on its liability.  If the Project Contractor defaults, 
and the cost of finishing the uncompleted work exceeds any such liability limit, the Owner will 
need to have the additional funds necessary to complete the Project. 
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ATTACHMENT 1 

PROJECT IMPLEMENTATION CONTRACT STRUCTURE DIAGRAM 

 

 

Project Contractor 
(Dam Removal and Restoration 

Regulatory 
Approvals by 

Federal and State 
Agencies 

Agreement) 

Project Funders 
(State of 

California and 
State of Oregon) 
(Project Funding 

Agreements) 

PacifiCorp (Current Project 
Assets Owner) 

(Project Assets Acquisition 
Agreement) 
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ATTACHMENT 2 

KLAMATH RESTORATION PROJECT 
RISK MATRIX 

 

INSURANCE KEY 

BR  Builders Risk 

EF  Equipment Floater 

CGL  Commercial General Liability 

WC/EL Workers Compensation/Employers Liability  

AUTO  Automobile Liability 

UMB  Umbrella Liability 

FSPLL   Fixed Site Pollution Liability 

CPL  Contractors Pollution Liability 

PL  Professional Liability/Errors & Omissions Liability 

PB  Performance Bond 

 

*The insurance coverages included in this Insurance Key are defined in Attachment 4 
(Insurance).  Please note that Performance Bonds are referred to as Surety Bonds in 
Attachment 4. 
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KLAMATH RESTORATION PROJECT 

RISK MATRIX 
(continued) 

RISK 
RESPONSIBLE 

PARTY 
INSURANCE 
AVAILABLE 

TYPE OF 
POLICY 

INDEMNITY 
AVAILABLE 

     

Note:  The Dam Removal 
Project Contractor Will Assume 
Complete Responsibility for the 
Work, except where out-of-
scope or specifically excused or 
limited.  

O = New Project Assets Owner.  
C = Project Contractor. 

   

Note: Negotiated 
indemnities from 
specialty 
corporations may 
be available to 
protect against 
the risks 
indicated herein. 

1. GOVERNMENTAL 
APPROVALS 

    

1.1 Inability to Obtain O N –– Y 

1.2 Delays O N –– Y 

1.3 Unexpected Terms 
and Conditions 

O N –– Y 

1.4 Environmental 
Reviews 

O N –– Y 

2. PERFORMANCE OF THE 
WORK 

    

2.1 Defective 
Work/Contract 
Compliance 

C Y – Limited 
Coverage 

PB Y 

2.2 Inaccurate 
Information at Base 
of Removal Plan 

O Y – Limited 
Coverage 

PL Y 

2.3 Unexcused Delays C Y PB Y 

2.4 Excused Delays O N –– Y 
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2.5 Design Errors or 
Omissions 

C Y – DB PB/PL 

2.6 Disputes Between 
Designer and Project 
Contractor 

C Y – DB PB/PL 

2.7 Scope Change 
Directed by Owner 

O N –– 

2.8 Scope Change 
Requested by 
Project Contractor 

C N –– 

2.9 Availability of 
Materials 

C Y PB 

2.10 Non-Compliance 
with Dam Removal 
Plan 

C Y PB 

2.11 Dam Removal 
Project Contractor 
Financial Distress 

C Y PB 

2.12 Non-Compliance 
with Applicable Law 

C Y PB 

2.13 Intellectual Property 
Infringement 

C Y PB 

2.14 Newly Created, or 
Exacerbation of Pre-
Existing,  
Hazardous 
Substances or other 
Pollution Conditions 
by the Project 
Contractor 

C Y FSPLL/CPL 

NOTE: Performance bonds protect the owner against a failure of the contractor to complete
work as a result of the contractor’s financial distress.  The performance bond does not pro
owner against any of the specific risks identified in this section but rather against an entir
complete the work, which may result from one or more of these individual risks which the 
assumes. 
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3. UNCONTROLLABLE 
CIRCUMSTANCES AFFECTING 
WORK PERFORMANCE  

   

3.1 Change in Law O Y – Limited 
Coverage 

FSPLL 

3.2 Force Majeure O Y – Limited 
Coverage 

Various 

3.3 Flood O Y – Limited 
Coverage 

Various 

3.4 Seismic/Earthquake O Y – Limited 
Coverage 

Various 

3.5 War/Civil 
War/Armed Conflict 

O N –– 

3.6 Terrorism - Nuclear, 
Radioactive, 
Chemical or 
Biological 
Contamination 

O Y – Limited 
Coverage 

Various 

3.7 Epidemics O N –– 

3.8 Unavailability of 
Utilities 

O/C N –– 

3.9 Differing 
Geotechnical Site 
Conditions 

O Y – Limited 
Coverage 

PL 

3.10 Differing Dam 
Structural 
Conditions 

O Y – Limited 
Coverage 

PL 

3.11 Archeological/Cultu
ral/Historical 
Resources 

O/C N –– 

3.12 Pre-Existing 
Hazardous 
Substances or other 
Pollution Conditions 

O/C Y - Generally FSPLL/CPL 

3.13 Newly Created 
Hazardous 
Substances or other 
Pollution Conditions 

O/C Y – Generally FSPLL/CPL 
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4. LABOR    

4.1 Strikes C N –– 

4.2 Injuries C Y – Generally WC/EL 

4.3 Prevailing Wage 
Claims 

C N –– 

4.4 Labor Supply 
Shortage 

C N –– 

    

5. GENERAL TRANSACTION 
RISKS 

   

5.1 Litigation/Injunctio
n 

O Y – Limited 
Coverage 

Various 

5.2 Failure of Title O Y – Generally Title 
Insurance 

5.3 Eminent Domain O N –– 

5.4 Impermissible 
Encumbrances 

C N –– 

    

6. THIRD PARTY LOSSES 
NOT CAUSED BY HAZARDOUS 
SUBSTANCES OR OTHER 
POLLUTION CONDITIONS 

   

6.1 Property Damage 
and Bodily Injury 
Claims 

O/C Y - Generally CGL/AUTO
/ 
PL 

6.2 Diminution of 
Land/Property 
Value 

O/C N –– 

6.3 Loss of Use of 
Land/Property 

O/C Y – Limited 
Coverage 

CGL 

6.4 Economic Loss to 
Businesses 

O/C Y – Limited 
Coverage 

CGL 
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6.5 Damage to Natural 
Resources 

O/C N –– 

6.6 Clean Up/Sediment 
Removal 

O/C N –– 

6.7 Downstream 
Flooding from Work 
Performance 

O/C Y – Limited 
Coverage 

CGL 

6.8 Sediment 
Release/Overbank 
Deposits from Work 
Performance 

O/C N –– 

6.9 Off-site Disposal 
Liabilities 

O/C N –– 

6.10 Expansion of 100-
Year Flood Plain 

O N –– 

6.11 Impact on Water 
Rights, Value 

O/C Y – Limited 
Coverage 

CGL 

6.12 Impact on Power 
Availability, Costs 

O Y – Limited 
Coverage 

CGL 

6.13 Partial Dam 
Removal-Continuing 
Operational 
Responsibility 

O Y – Limited 
Coverage 

CGL 

    

7. THIRD PARTY LOSSES 
CAUSED BY HAZARDOUS 
SUBSTANCES OR OTHER 
POLLUTION CONDITIONS 

   

7.1 Property Damage 
and Bodily Injury 

O/C Y – Generally FSPLL/CPL 

7.2 Diminution of 
Land/Property 
Value 

O/C Y – Limited 
Coverage 

FSPLL/CPL 

7.3 Loss of Use of 
Land/Property 

O/C Y – Limited 
Coverage 

FSPLL/CPL 
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7.4 Economic Loss to 
Businesses 

O/C Y – Limited 
Coverage 

FSPLL/CPL
/PL 

7.5 Damage to Natural 
Resources 

O/C Y – Limited 
Coverage 

FSPLL/CPL 

7.6 Impact on Water 
Rights, Value 

O/C Y – Limited 
Coverage 

FSPLL/CPL 

7.7 Impact on Power 
Availability, Costs 

O N –– 

7.8 Partial Dam 
Removal-Continuing 
Operational 
Responsibility 

O Y – Limited 
Coverage 

FSPLL/CPL 

    

8. ADEQUACY OF $450MM 
FUNDING COMMITMENT 

   

8.1 Certainty of 
Funding  and 
Enforceability of 
Commitment 

O+ N –– 

8.2 Grant Payment 
Conditions Not Met 

O+ N –– 

8.3 Subject to 
Appropriation or 
Regulatory Approval 

O+ N –– 

8.4 Insufficiency To Pay 
Project Contractor’s 
Entitlement to 
Compensation for 
Uncontrollable 
Circumstances 

O+ N –– 

8.5 Insufficiency to Pay 
Indemnity or Other 
Obligations to 
Former Owner 

O+ N –– 

8.6 Insurance 
Deductibles, 

O+ N –– 
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 Exclusions and 
Exceedances 

8.7 Uninsurable Events O+ N –– 

8.8 Limitations on 
Liability in the Dam 
Removal Agreement 
and Performance 
Bond 

O+ Y – Limited 
Coverage 

PL 

NOTE: O+ indicates that the adequacy of funds may affect not only the owner but other st
as well. 
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ATTACHMENT 3 

PROJECT DELIVERY METHODS 

Four Possible Approaches.  Four basic contracting approaches can be used: design-bid-
build (DBB); construction manager at risk (CMAR); design-build (DB) and progressive design-
build (PDB).  If a governmental body is the New Project Assets Owner, applicable federal, state 
or local procurement law will govern which of these approaches may legally be used to implement 
the proposal.   

Traditional Project Delivery  

 Design-Bid-Build.  DBB is the traditional low bid construction contracting 
method.  The owner lets an engineering contract for design, and a separate 
contract for construction.  There is no competition in design or 
constructability, no qualifications basis to selecting the construction Project 
Contractor, and no collaboration among the designer and builder.  DBB is 
prone to bid protests and change orders and the construction/demolition 
price is not known until construction bids are received after the design (which 
ordinarily costs about 10% of the construction price) is complete.   

Integrated Project Delivery 

 Construction Manager at Risk.  CMAR, like DBB, involves two separate 
contracts (for design and for construction), no design competition, and no 
transfer of design liability to the builder.  The CMAR (construction Project 
Contractor) is selected on qualifications and participates in constructability 
reviews.  CMAR is usually done on a “guaranteed maximum price” basis, 
where the GMP is estimated as the design progresses and ultimately agreed 
upon at the 60% design level.  The CMAR competitively bids out most of the 
construction work.   

 Design-Build.   DB involves a single contract for both design and construction, 
under which design liability is transferred to the DB Project Contractor.  DB 
procurements are typically carried out on a qualifications-based competitive 
proposal basis (with selection based on the best value proposal, with technical 
merit and price both considered), rather than on a low bid basis (with price as 
the only selection factor).  DB has the key advantage of creating a single point 
of accountability.  It also involves a self-selected team whose business 
interests are aligned, and protects the owner against disputes between team 
members.   

 Progressive Design-Build.  PDB is a newer procurement approach which 
concludes with the execution of a design-build contract.  Instead of conducting 
a full competitive process involving across-the-board competition on 
qualifications, technical approach and a lump-sum price, however, PDB 
involves less competition, more collaboration by the owner in the advancement 
of the design, and a GMP, not a lump sum.  Some owners select PDB over DB 
because they want to be more involved in the full details of what the project 
will be and are willing to sacrifice design and constructability competition to 
have that greater degree of involvement.    
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ATTACHMENT 4 

INSURANCE 

Traditional Insurance Approach 

For a project of this size and scope, there are two insurance procurement approaches to risk 
management related to the insurance procurement process. The first, and most popular is known as the 
tradition procurement approach.  In this case, the DRE would transfer the construction risk downstream 
to the contractor(s) responsible for deconstructing the dams. The DRE would require each contractor to 
provide their own insurance to cover any insurable construction risks attributed to their work. It would 
be the contractors’ responsibility to likewise ensure that any of their own subcontractors also provide 
the proper insurance coverage.  To ensure proper coverage is in place for each contractor and all 
subcontractors working on‐site, a Certificate of Insurance is provided by the respective entity to 
evidence their own insurance program.   

This approach transfers the risk downstream, away from the DRE, in exchange for an insurance line item 
that will be charged to the DRE by the awarded contractor(s). The insurance policies that would likely be 
available within the insurance line item in this approach are listed below; 

1.  Workers Compensation / Employer’s Liability / USL&H – coverage for injuries that occur on the 
dam deconstruction site to individual workers 

2.  Commercial General Liability – third‐party property damage and third‐party bodily injury that 
occurs from activity performed at the dam deconstruction site 

3.  Builder’s Risk / Inland Marine – property coverage for damage to any equipment or components 
of the dam that will be restored or salvaged 

4.  Automobile Liability – coverage for third‐party property damage and third‐party bodily injury 
that auto fleet used related to the construction activities 

5.  Umbrella Liability – excess coverage for General Liability and Automobile Liability 

6.  Pollution Liability –coverage for remediation costs and third‐party property damage and third‐
party bodily injury arising out of pollution conditions 

7.  Professional Liability – coverage to protects an insured in the event their client is financially 
harmed from the  rendering of their 
professional  services or advice 
(including lack  thereof) and for 
which the insured  is held legally 
liable 
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Consolidated Insurance Program Approach 

The second approach, oftentimes used on construction projects above $100 million in construction costs 
is the consolidated insurance program. This approach is also called a consolidated insurance program 
(CIP), an owner controlled insurance program (OCIP), or Wrap‐up program. With a CIP, one party, 
usually the owner or prime contractor, purchases the General Liability insurance and Workers 
Compensation insurance for all the contractors involved in the project. The contractual allocations of 
risk usually remain the same as with the traditional procurement approach, but there is a single 
consolidated liability insurance program in place rather than a host of separate contractor‐purchased 
insurance programs. 

 

Recommended Approach 

The CIP approach is recommended for a project of this magnitude. It is critical that all core insurance 
policies are specifically designed for this unique project. It is the most responsible method to maximize 
coverage enhancements and minimize uninsurable risks.  The DRE should be supported by a nationally 
established insurance advisor to assist with the design and implementation of such an insurance 
program.  

Other Considerations 

Most nationally acclaimed builders already have a CIP program infrastructure in place. Their coverage 
may also be afforded to the DRE at a much discounted priced due to their buying power in the insurance 
market place.   The DRE should consider this during their contractor selection process as it may directly 
generate savings to the Klamath project budget.    

There are other insurance policies aside from CGL, WC/EL and Automobile coverage that should be 
purchased directly by the DRE on behalf of the contractor(s) and subcontractors. These include project‐
specific Pollution (as detailed below), Builder’s Risk and Professional policies. These should be project 
specific so the limits are dedicated to your project and no other contractor or subcontractor can put 
these limits at risk for work performed on other project sites.  
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The DRE and project team stakeholders should take an active role in the insurance procurement 
process.  When these insurance policies are being designed and communicated to the insurance 
marketplace by your selected insurance advisor, it is in the DRE’s best interest to be actively involved.   

Pollution Specific Considerations 

Similar  to  the  project  specific  program  noted  above  for  the  CGL,  Auto  and Workers  Compensation 
liabilities, claims for pollution conditions arising out of the contractor’s performance can be insured on a 
CIP platform as well.   Known as a Contractors Pollution Liability policy  (CPL),  this  form of  insurance  is 
offered on a claims‐made or occurrence basis and provides third‐party coverage for clean‐up/remediation 
costs, bodily injury, property damage (including natural resource damages, loss of use and diminution in 
value) and legal defense expenses, as a result of pollution conditions arising from contracting operations 
performed  by  or  on  behalf  of  the  contractor.    Coverage  applies  to  new  pollution  conditions  first 
commencing  during  the  policy  period  and  the  aggravation  or  disruption  of  historical  contamination 
directly arising from the contractor’s operations.  Coverage can be purchased by the Owner (OCIP) or the 
Contractor (CCIP).   

Another environmental liability policy is known as a Fixed Site Pollution Liability (PLL) and is purchased 
by the owner to insure claims arising from Pollution Conditions on, at, under, migrating to and migrating 
from property owned or leased by the Insured.  On a project such as Klamath this policy would seek to 
insure the losses not otherwise addressed by the CPL (i.e. Pollution Conditions not caused or 
exacerbated by the contractors).  Core coverage includes on‐site & off‐site clean‐up/remediation costs, 
third‐party claims for bodily injury & property damage (including natural resource damages, loss of use 
and diminution in value) and defense expenses/legal costs.  Subject to the availability of underwriting 
information, coverage can apply to both new and pre‐existing (unknown) pollution conditions whether 
sudden & accidental in nature or gradual contamination.  Limited coverage for “known” contamination 
may be available from certain markets. 
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Map of Insurance Coverages 
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Klamath Restoration Project - Insurance Glossary  

Builder’s Risk policy 

A property insurance policy that is designed to cover property in the course of construction. 
There is no single standard builders risk form; most builders risk policies are written on inland 
marine (rather than commercial property) forms. Coverage is usually written on an all risks basis 
and typically applies not only to property at the construction site, but also to property at off-site 
storage locations and in transit. Builders risk insurance can be written on either a completed 
value or a reporting form basis; in either case, the estimated completed value of the project is 
used as the limit of insurance. 

Equipment Floater 

Property insurance covering equipment that is often moved from place to place. A form of inland 
marine insurance. 

Inland Marine Insurance 

Property insurance for property in transit over land, certain types of moveable property, 
instrumentalities of transportation (such as bridges, roads, and piers, instrumentalities of 
communication (such as television and radio towers), and legal liability exposures of bailees. 
Many inland marine coverage forms provide coverage without regard to the location of the 
covered property; these are sometimes called "floater" policies. As a group, inland marine 
coverage forms are generally broader than property coverage forms. 

Commercial General Liability (CGL) policy 

A standard insurance policy issued to business organizations to protect them against liability 
claims for bodily injury (BI) and property damage (PD) arising out of premises, operations, 
products, and completed operations; and advertising and personal injury (PI) liability. The CGL 
policy was introduced in 1986 and replaced the "comprehensive" general liability policy. 

Controlled insurance program (CIP) – Project Specific CGL 

A centralized insurance program under which one party procures insurance on behalf of all (or 
most) parties performing work on a construction project or on a specific site. Commonly referred 
to as "wrap-ups," CIPs are most commonly used on single projects, but other uses include 
contract maintenance on a large plant or facility or on an ongoing basis for multiple construction 
projects. Typically, the coverages provided under a CIP include builders risk (for construction 
wrap-ups), commercial general liability (CGL), workers compensation, and umbrella liability. 
CIPs offer a number of benefits, including greater control of the scope of coverage, potentially 
lower project insurance costs, and reduced litigation. CIPs can be purchased by the owner 
(OCIP) or contractor (CCIP) or a combination of participating parties.  

W1ll1s 
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Workers Compensation and Employers Liability policy 

An insurance policy that provides coverage for an employer's two key exposures arising out of 
injuries sustained by employees. Part One of the policy covers the employer's statutory liabilities 
under workers compensation laws, and Part Two of the policy covers liability arising out of 
employees' work-related injuries that do not fall under the workers compensation statute. In 
most states, the standard workers compensation and employers liability policy published by the 
National Council on Compensation Insurance (NCCI) is the required policy form. 

Umbrella Liability policy 

A policy designed to provide protection against catastrophic losses. It generally is written over 
various primary liability policies, such as the business auto policy (BAP), commercial general 
liability (CGL) policy, watercraft and aircraft liability policies, and employers liability coverage. 
The umbrella policy serves three purposes: it provides excess limits when the limits of 
underlying liability policies are exhausted by the payment of claims; it drops down and picks up 
where the underlying policy leaves off when the aggregate limit of the underlying policy in 
question is exhausted by the payment of claims; and it provides protection against some claims 
not covered by the underlying policies, subject to the assumption by the named insured of a 
self-insured retention (SIR). 

Longshore and Harbor Workers' Compensation Act of 1927 - USL&H Coverage 

A federal law that provides no-fault workers compensation benefits to employees other than 
masters or crew members of a vessel injured in maritime employment—generally, in loading, 
unloading, repairing, or building a vessel. Employers can obtain coverage under a standard 
workers compensation policy by purchasing an LHWCA coverage endorsement. 

Automobile Liability Insurance 

Insurance that protects the insured against financial loss because of legal liability for 
automobile-related injuries to others or damage to their property by an auto. 

Fixed Site Pollution Legal Liability (PLL) 

A claims-made insurance policy designed to insure loss arising from pollution conditions on, at, 
under, migrating to and from defined/scheduled properties.  Core coverage includes clean-
up/remediation costs, third-party claims for bodily injury & property damage (including natural 
resource damages, loss of use and diminution in value) and defense expenses/legal costs.  
Subject to the availability of underwriting information, coverage can apply to both new and pre-
existing (unknown) pollution conditions whether sudden & accidental in nature or gradual 
contamination.  Limited coverage for “known” contamination may be available from certain 
markets. 

W1ll1s 
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Contractors Pollution liability (CPL)  

A contractor-based policy, offered on a claims-made or occurrence basis, that provides third-
party coverage for clean-up/remediation costs, bodily injury, property damage (including natural 
resource damages, loss of use and diminution in value) and legal defense expenses, as a result 
of pollution conditions arising from contracting operations performed by or on behalf of the 
contractor.  Coverage applies to new pollution conditions first commencing during the policy 
period and the aggravation or disruption of historical contamination directly arising from the 
contractor’s operations.  Coverage can be purchased on a Controlled Insurance Program (CIP) 
similar to the CGL.   

Professional liability insurance 

Also known as errors and omissions insurance (E&O), it is a coverage for businesses that offer 
professional and personal services to others for a fee.  E&O insurance protects an Insured in 
the event their client is financially harmed from the rendering of their professional services or 
advice (including lack thereof) and for which the Insured is held legally liable. 

Surety Bond 

A contract under which one party (the surety) guarantees the performance of certain obligations 
of a second party (the principal) to a third party (the obligee). For example, most construction 
contractors must provide the party for which they are performing operations with a bond 
guaranteeing that they will complete the project by the date specified in the construction 
contract in accordance with all plans and specifications. 

 

W1ll1s 
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ATTACHMENT 5 

HAWKINS DELAFIELD & WOOD 
FIRM DESCRIPTION 

Experience.  Hawkins is a 90-lawyer public works procurement, contract and finance legal 
boutique.  Ten of the firm’s lawyers practice full time as owner’s lead counsel in the alternative 
project delivery and P3 field.  The number of projects (over 250, in 25 states, including 14 in 
California and Oregon) on which Hawkins has represented municipalities in design-build, 
design-build-operate, and design-build-finance-operate project procurements across all 
infrastructure sectors is unsurpassed among American law firms.  The firm has extensive 
expertise and experience in alternative project delivery and P3 transactions both regionally and 
nationally, has maintained a substantial specialized legal practice for more than 25 years in this 
field, and is widely recognized as an industry leader.  The firm’s attorneys are transactional 
attorneys, and the heart of Hawkins’ practice is representing state and local governments in 
alternative project delivery, public-private partnership, public contract, and public finance 
matters. 

Project Profiles.  Notable transactions in which Hawkins has served as special counsel to 
municipal utilities and public agencies include the following: 

San Diego County Water Authority.  Carlsbad seawater desalination plant at a 
power plant site.  Twenty-year service contract for design, financing, construction, 
operation, maintenance and water purchase.   

San Antonio Water System.  Vista Ridge Regional Water Supply P3 Project, 
involving  $3.4 billion in total payments over 35 years and consisting of transmission 
pipelines and well field facilities for the production and delivery of potable water from 140 
miles northeast of San Antonio. 

State of California (Administrative Office of the Courts). New Long Beach Court 
Building P3 Project (DBFO).  The first major social infrastructure P3 project in the United 
States. 

Woodland-Davis Clean Water Agency.  Surface water treatment plant and 
transmission pipelines.  Twenty-year service contract for facility and pipeline design, 
construction, operation and maintenance. 

City of Phoenix.  Design-build-operate selected for the new 80 MGD, $200 million 
Lake Pleasant water treatment plant, raw water intake and raw water transmission line; 
traditional design-bid-build chosen for finished water pipeline. 

Wilsonville, Oregon. Design-build, with contract operations, selected for an 
upgraded and expanded wastewater treatment plant. 
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ATTACHMENT 6 

WILLIS 
FIRM DISCRIPTION 

WILLIS CORPORATE BACKGROUND 

Willis is one of the world’s leading risk management and insurance intermediaries, with over 18,000 
professionals in more than 400 offices across 131 countries. Willis offers our clients superior expertise, 
teamwork, innovation, and market-leading products and professional services in risk management and 
risk transfer. Our experts rank among the world’s leading authorities on analytics, modeling and mitigation 
strategies at the intersection of global commerce and extreme events. Across geographies, industries and 
market segments, Willis provides its local and multinational clients with dedicated teams to meet their 
unique and evolving needs.  

WILLIS GROUP STATISTICS 

KEY STATISTICS (2014)  

Premium Volume $45B 

Brokerage Revenues $3.8B 

Clients 50,000+ 

Carrier Relationships 5,000+ 

North America Offices 118 

U.S. Premium Volume $13B+ 

 
 
WILLIS CAPABILITIES IN CONSULTING ENGINEERING, ENVIRONMENTAL CONSULTING AND 
CONSTRUCTION 

WILLIS CONSTRUCTION: 

 Over 13,000 construction, engineering, environmental and consulting clients 

 Seven of the top ten contractors worldwide 

 27% of Engineering News Records Top 100 Contractors  

WILLIS ARCHITECTS AND ENGINEERS 

 Expertise in complex Professional Liability coverages 
 Longstanding direct carrier relationships 
 In-house professional liability claims expertise  
 In-house contract review support 
 National Certified Education Provider 

WILLIS ENVIRONMENTAL 

Willis is one of the largest global environmental insurance brokers with a formal practice consisting of 
more than 90 specialists worldwide including 20+ dedicated resources in Canada, United States and 
Europe. We service over 2,000 clients with a large market share of environmental remediation, 
environmental consulting and construction firms. Our clients range in size from the middle market sector 
to multi-billion dollar diverse global businesses. We’ve developed a broad knowledge base to understand 
the particular environmental and professional risks facing firms of different scales and complexities. We 
use this breadth of experience to identify and assist in quantifying exposure to catastrophic loss, help to 
mitigate the financial impact of such losses and assist in developing prudent risk transfer approaches and 
risk management practices. 
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Our investment in technical expertise benefits our clients every day. Our teams comprise a cross-section 
of professional backgrounds and credentials, including environmental attorneys, regulators, engineers, 
geologists and consultants, as well as specialists in risk management, underwriting, insurance and 
claims. Our global footprint and multinational knowledge allow us to anticipate trends and changing 
regulations around the world and afford easy access to relevant information about any location in which 
our clients do business. 

 

WILLIS HYDRO EXPERIENCE (USA ONLY) 

 

 

Year Appointed 

Risk Advisor Name Value

2005 Merril l  Creek Reservoir 217,000,000

2007
Upper American River 

Project
1,030,000,000

2009 Toledo Bend Project 325,000,000

2009 Hannibal  Locks  and Dam 56,000,000

2010

Bar Harbor, Eastport, 

Medway, Veazie C, Basin 

Mills, and Bango Pacific 

Projects

50,000,000

2011

Hatfield, Minominee, 

Oconto Falls, and Thunder 

Bay Projects

60,000,000

Operational Hydo Plants in U.S.
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ATTACHMENT 7 

ENVIRONMENTAL LIABILITY TRANSFER, INC. 
FIRM DESCRIPTION 

Experience.  ELT is a comprehensive risk and liability assumption company providing its clients 
complete and final risk transference services.  With industry leading financial backing and a 
unique blend of expertise – environmental liability, legal liability, ecological restoration, 
demolition, and insurance – ELT has successfully assumed, backstopped, and alleviated over $1 
billion in risk for its clients throughout North America. 

Clients such as Shell Global, Asarco, Caterpillar, General Motors, Kinder Morgan, Textron, 
Kraft General Foods, Uniroyal, Kaiser Aluminum, Fruit Of The Loom, PMX, ABB, Millennium 
Chemicals, BAE Aerospace and many more have effectively transferred and disposed risk 
through ELT programs.  

Project Profiles.  Notable transactions in which ELT assumed and abated risk associated with 
the environment, demolition, legal liability, and ecology: 

Federated Metals – Houston TX.  At the request of Texas Commission of Environmental 
Quality, ELT took ownership of the property and negotiated and entered into an order with 
TCEQ to assume and address all site liabilities.  Liabilities included, but were not limited to, 
radioactive contamination and contaminated groundwater including impact to adjacent interstate 
system. ELT posted financial assurance for a project that exceeded $30 million.   

Shell Global Canadian Portfolio.  At the request of Shell Global ELT took ownership of a 
136 site portfolio consisting primarily of former oil transfer and bulk storage sites.  ELT is 
actively working with the Canadian Ministry of the Environment and 9 separate Provincial 
regulatory agencies.  ELT has reserved $100 million for project completion. 

RG Steel – Baltimore, MD.  ELT purchased the former Bethlehem Steel Mill located in 
Baltimore, MD consisting of 3,100 acres and 14 million square feet of structure under roof.  The 
purchase was made in and through the United States Bankruptcy Court.  As conditioned with the 
Court, ELT worked with and entered a consent order with EPA Region 3 in addition to entering 
the site in the Maryland Department of the Environment’s Voluntary Cleanup Program.  $48 
million in financial assurance has been posted and cleanup activities are ongoing.  The 14 million 
square feet of structures have all been demolished. 

ASARCO – Perth Amboy, NJ.  At the request of the New Jersey Department of 
Environmental Protection, ELT took ownership of the property and negotiated and entered into 
an order with NJDEP to assume and address all site liabilities including but not limited 
sediments located within the Arthur Kill. 
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Project Objectives

In preparation for a FERC license transfer, Klamath River Renewal Corporation (KRRC) asked Aon to
quantify the organization’s property damage and liability exposure resulting from insurable events during
the decommissioning of 4 dams on the Klamath river: J.C. Boyle, Copco No. 1, Copco No. 2, and Iron
Gate.

Aon constructed quantitative risk models for scenarios identified through project risk registers provided to 
the Aon team.  With the results, KRRC will be in a position to better understand the volatility and loss 
potential associated with the scenarios and the portfolio of scenario events.  This analysis does not 
consider standard business risks (such as project delays due to staffing issues and estimated by 
AECOM) or uninsurable risks (such as penalties).

The models quantify the exposure to third party property damage and liability losses resulting from the 
scenarios identified from the project risk register and meeting on February 19, 2019.  Stakeholders 
from KRRC, the state of Oregon, the state of California, AECOM, and PacifiCorp attended.

– Workers compensation

– Third party losses

Bodily injury

Property damage
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Risks and Scenarios
Identified from the project risk register and meeting on February 19, 2019

General liability (non-Scenario)

Workers Compensation

Scenarios: General Liability and Errors & Omissions (E&O) due to:

– Dam failure

KRRC or contractor negligence causes a dam failure

– Substation failure

KRRC or contractor negligence causes the substation near the decommissioning area to fail

– Wildfire

KRRC or contractor negligence causes a wildfire

– Water main move

KRRC or contractor negligence causes the water main to fail or fail to operate properly

– Damage to houses that will need to be elevated

KRRC or contractor negligence damage to the approximately 30 houses in the affected area

– Haul away of debris

KRRC or contractor negligence causes damages to third parties

– Hatchery failure - fish kill

KRRC or contractor negligence causes the hatchery to fail or results in a fish kill

This scenario is excluded from the insurance risk totals. In conversations with KRRC and CDFW, an
event would have to involve negligence and KRRC believes this would be the liability of the contractor.
As such, this scenario is not included in the totals for General or E&O Liability for KRRC.
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Project Assumptions

Aon modeled potential liabilities from the 7 scenarios in addition to general liability and workers compensation (likely
insured through either a CCIP or OCIP). the scope of project (duration and simultaneous removal of 4 dams) is considered
in our assumptions.

This process has features that are distinctive to the geography and wildlife of the Klamath river.

The J.C. Boyle Development consists of a dam, reservoir, and powerhouse (98 MW), which are located within Oregon.
The dam is at RM 224.7 and the powerhouse is several miles downstream at RM 220.4.

The Copco No. 1 Development consists of a dam and power plant located in California at RM 198.6. The Copco No. 1
power plant (20 MW) is located at the base of the dam on the right bank.

The Copco No. 2 Development is located at RM 198.3 and diverts water to a 5,900-foot-long water conveyance system
serving a 27-MW power plant. The Copco No. 2 reservoir above the dam is small and located immediately downstream
of the Copco No. 1 dam. Because it has very minimal active storage, the Copco No. 2 powerhouse operates as a
“slave” to Copco No. 1.

The Iron Gate Development consists of a dam, reservoir, and powerhouse (18 MW), and is the farthest downstream
(RM 190) development in the Project. The Iron Gate Development also includes the Iron Gate Fish Hatchery, which
was constructed at the same time as the power generation facilities. The development is operated to provide stable
river flows in the Klamath River downstream of the Project.

– https://www.pacificorp.com/content/dam/pacificorp/doc/Energy_Sources/Hydro/Hydro_Licensing/Klamath_River/Ex
hibit_A_Project_Description.pdf

Aon did not model any penalties resulting from the scenarios.

Secondary consequences of the scenarios were also not contemplated in the model. For example, if KRRC faced
greater regulatory scrutiny subsequent to an event – the additional costs due to the greater regulatory scrutiny and
potential project delays were not modeled.
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Project Process

Aon’s process was designed to provide a profile for each modeled risk. Monte Carlo simulations with 50,000 iterations with Latin 
Hyper Cube sampling were used. Latin Hypercube sampling enables convergence to take place with fewer iterations.

In this study, results determined by the parameters are assumed to be 100% credible and defines the population distribution. The 
parameters are Aon’s best estimate given publicly available information. Our approach allows for a reasonable estimation of 
expected value and risk. All approaches have model and parameter risk.

Process

Aon together with KRRC, AECOM, PacifiCorp and representatives from the states of Oregon and California identified the specific 
risks to be considered during a meeting on February 19, 2019. A specific model for each risk was designed for KRRC to allow for the 
analysis of individual retentions and layers. The model first establishes the probability of an event. The model continues with the 
assessment the cost of a given event. Once these distributions are determined, the simulation process begins. This produces the 
first simulated year of claim costs.  This process is repeated 50,000 times, generating 50,000 years of simulated results. Because 
the distributions produce varying results, we will get some simulated years in which no claims are experienced and some years in
which multiple claims are experienced. These 50,000 simulated years are next ranked by size and summarized in the table. As an
example, if we look at the row at 90.0%, this means that out of our 50,000 simulated years, 90% (45,000) of them were lower than
this number. Conversely, 10% (5,000) observations were higher than this amount. This number represents all losses during this one 
simulated year. The term “average” is the average of all of the 50,000 different scenarios. This is the only row of numbers that can be 
added together due to the portfolio effect.

Reading the Report
The tables in this report were derived from a simulation of 50,000 years of the risks determined to be modeled on 2/19/2019. The 
percentiles represent independent distributions for each risk.  They are the result of sorting the simulated outcomes for each risk.  
Since each risk is sorted, it is not possible to add across the various percentiles due to the portfolio effect. Summing the percentile 
estimates for each risk would imply the assumption that the risks are 100% correlated. To generate the portfolio of the risks, each 
risk’s iteration result are first summed together. This sum is then sorted to determine percentiles for the portfolio.  
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Project Map

https://www.pacificorp.com/content/dam/pacificorp/doc/Energy_Sources/Hydro/Hydro_Licensing/Klamath_River/Exhibit_A_Project_Description.pdf
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Executive Summary
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Executive Summary

The table below shows the average of the 10 largest simulated losses for each coverage group

The dams are being removed due to their impact on salmon in the area and the local tribes that 
depend on the salmon

The hauling away of debris was considered as an auto liability exposure

The substation failure and wildfire exposures are limited based on the modeling

– The maximum loss for the substation would be an entire year of service

– The risk of a wildfire is mitigated by the lack of elevated fire risk and the limited miles of wire

The three largest modeled risks KRRC faces are from a hatchery failure, watermain move, and a dam 
failure

– For dam failure, the general liability and errors and omissions exposures are significant

– Considering a dam failure, the most significant cost is fatalities

The most significant insurable exposure across all of the scenarios is general liability

KRRC believes the majority of the risks identified will sit with the Project Company

This analysis is before any consideration of insurance

General Liability $400
Errors and Omissions $214
Haul Away - AL $22
Workers Comp $55

Average of Top 10 Losses
$ in millions
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Portfolio of Results
On average KRRC faces about $11.58 million of loss potential

On average KRRC faces about $11.58 million 
of loss potential before insurance based on 
this analysis
As the confidence level increases, the loss 
potential increases dramatically
The approximately $120.6 million of 
contingencies in AECOM’s estimates in the 
Definite Plan occurs at the 99.4 percentile
Excludes Hatchery (see slide 3)

$ in millions

Total Before 
Insurance

Average Loss $11.58

CAT Loss $70.50

Confidence Level Years/Event

10% $3.62

20% $4.21
30% $4.74

40% $5.31

50% 2 $6.04

60% 2.5 $7.09

70% 3.3 $9.19

80% 5 $13.45

90% 10 $24.48

95% 20 $36.19

99% 100 $78.72

99.38% 161 $120.61

99.5% 200 $135.36
99.90% 1,000 $264.49

99.95% 2,000 $308.11

99.99% 10,000 $404.89

Before insurance, there is a 99% chance that losses will be 
$78.72 million or less, or every 1 in 100 years there will be a loss 
of at least $78.72 million

Before insurance, the CAT TCOR of $70.50 million shows the 
average value of losses in scenarios when total losses are 
$36.19 million or more
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Portfolio Results: General Liability
On average KRRC faces about $6.19 million of loss potential

On average KRRC faces about $6.19 million 
of loss potential based on this analysis
As the confidence level increases, the loss 
potential increases dramatically
General Liability drives the overall project risk

$ in millions

Total GL

Average Loss $6.19

CAT Loss $62.12

Confidence Level Years/Event

10% $0.26

20% $0.39

30% $0.53

40% $0.70

50% 2 $0.93

60% 2.5 $1.34

70% 3.3 $2.26

80% 5 $6.64

90% 10 $16.93

95% 20 $29.01

99% 100 $67.92

99.5% 200 $125.98

99.90% 1,000 $254.81

99.95% 2,000 $303.28

99.99% 10,000 $394.77

Before insurance, there is a 99% chance that losses will be 
$67.92 million or less, or every 1 in 100 years there will be a 
loss of at least $67.92 million

Before insurance, the CAT TCOR of $62.12 million shows 
the average value of losses in scenarios when total losses 
are $29.01 million or more
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Portfolio Results: Errors and Omissions
On average KRRC faces about $0.53 million of loss potential

On average KRRC faces about $0.53 million 
of loss potential based on this analysis
As the confidence level increases, the loss 
potential increases dramatically
General Liability drives the overall project risk, 
but E&O can be severe
Excludes Hatchery

$ in millions

Total E&O

Average Loss $0.53

CAT Loss $10.62

Confidence Level Years/Event

10% $0.00

20% $0.00

30% $0.00

40% $0.00

50% 2 $0.00

60% 2.5 $0.00

70% 3.3 $0.00

80% 5 $0.00

90% 10 $0.00

95% 20 $0.00

99% 100 $18.04

99.5% 200 $28.87

99.90% 1,000 $69.71

99.95% 2,000 $106.86

99.99% 10,000 $195.56

Before insurance, there is a 99% chance that losses will be 
$18.04 million or less, or every 1 in 100 years there will be a loss 
of at least $18.04 million

Before insurance, the CAT TCOR of $10.62 million shows the 
average value of losses in scenarios when total losses are 
$0.00 million or more
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Results by Risk

$ in millions

GL E&O Haul Away - AL Workers Comp
Total Before 

Insurance
E&O - 

Hatchery

Average Loss $6.19 $0.53 $1.15 $3.72 $11.58 $2.02

CAT Loss $62.12 $10.62 $3.78 $12.37 $70.50 $56.79

Confidence Level Years/Event

10% $0.26 $0.00 $0.39 $1.95 $3.62 $0.00

20% $0.39 $0.00 $0.54 $2.26 $4.21 $0.00

30% $0.53 $0.00 $0.67 $2.53 $4.74 $0.00

40% $0.70 $0.00 $0.80 $2.78 $5.31 $0.00

50% 2 $0.93 $0.00 $0.94 $3.05 $6.04 $0.00

60% 2.5 $1.34 $0.00 $1.11 $3.36 $7.09 $0.00

70% 3.3 $2.26 $0.00 $1.31 $3.77 $9.19 $0.00

80% 5 $6.64 $0.00 $1.59 $4.40 $13.45 $0.00

90% 10 $16.93 $0.00 $2.09 $5.90 $24.48 $0.00

95% 20 $29.01 $0.00 $2.62 $8.04 $36.19 $0.00

99% 100 $67.92 $18.04 $4.28 $14.48 $78.72 $51.67

99.38% 161 $109.38 $25.71 $4.89 $17.05 $120.61 $92.20

99.5% 200 $125.98 $28.87 $5.27 $18.19 $135.36 $113.71

99.90% 1,000 $254.81 $69.71 $8.97 $28.27 $264.49 $320.70

99.95% 2,000 $303.28 $106.86 $11.75 $33.35 $308.11 $414.71

99.99% 10,000 $394.77 $195.56 $21.18 $46.28 $404.89 $705.41

The approximately $120.6 million of contingencies in AECOM’s estimates in the Definite Plan occurs at the 99.4 percentile
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Risks and Scenarios
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Non-Scenario WC and GL (KRRC or contractor controlled program)

WC and GL losses associated with an owner or contractor controlled insurance program.  These “non-
scenario” losses are not associated with the scenarios outlined on slide 3. 

These losses should be covered within Kiewit’s insurance structure. 

Losses under the workers’ compensation program will arise from incidents occurring during the 
construction period, whereas completed ops losses under general liability program may not be known for 
many years beyond the construction phase. Both California and Oregon have a 10 year statute of 
repose. 
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Workers Compensation: Detailed Results

$ in millions

Workers Comp

Average Loss $3.72

CAT Loss $12.37

Confidence Level Years/Event

10% $1.95

20% $2.26

30% $2.53

40% $2.78

50% 2 $3.05

60% 2.5 $3.36

70% 3.3 $3.77

80% 5 $4.40

90% 10 $5.90

95% 20 $8.04

99% 100 $14.48

99.5% 200 $18.19

99.90% 1,000 $28.27

99.95% 2,000 $33.35

99.99% 10,000 $46.28
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Non-scenario GL: Detailed Results

$ in millions

GL - Other

Average Loss $1.28

CAT Loss $10.18

Confidence Level Years/Event

10% $0.22

20% $0.30

30% $0.38

40% $0.48

50% 2 $0.59

60% 2.5 $0.73

70% 3.3 $0.94

80% 5 $1.33

90% 10 $2.37

95% 20 $5.46

99% 100 $9.67

99.5% 200 $12.98

99.90% 1,000 $27.54

99.95% 2,000 $37.42

99.99% 10,000 $124.99
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WC and non-Scenario GL Assumptions

Loss rates based on actuarial judgement and review of similar projects

WC ILFs used the Hazard Group F, as well as Aon proprietary data

GL ILFs used the GL hazard group C

Estimates rely on contract value as the exposure base
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General Liability Results

$ in millions

Scenario 1 - 
Dam

Scenario 4 - 
Water Main

Scenario 5 - 
House 

Elevation

Scenario 3 - 
Wildfire

Scenario 2 - 
Substation

GL - Other Total GL

Average Loss $1.59 $2.63 $0.00 $0.06 $0.62 $1.28 $6.19

CAT Loss $31.82 $33.65 $0.00 $0.81 $10.23 $10.18 $62.12

Confidence Level Years/Event

10% $0.00 $0.00 $0.00 $0.00 $0.00 $0.22 $0.26

20% $0.00 $0.00 $0.00 $0.00 $0.00 $0.30 $0.39

30% $0.00 $0.00 $0.00 $0.00 $0.00 $0.38 $0.53

40% $0.00 $0.00 $0.00 $0.00 $0.00 $0.48 $0.70

50% 2 $0.00 $0.00 $0.00 $0.00 $0.00 $0.59 $0.93

60% 2.5 $0.00 $0.00 $0.00 $0.00 $0.00 $0.73 $1.34

70% 3.3 $0.00 $0.00 $0.00 $0.00 $0.00 $0.94 $2.26

80% 5 $0.00 $0.00 $0.00 $0.00 $0.00 $1.33 $6.64

90% 10 $0.00 $10.01 $0.00 $0.21 $0.85 $2.37 $16.93

95% 20 $0.00 $21.63 $0.00 $0.40 $3.32 $5.46 $29.01

99% 100 $50.35 $41.30 $0.00 $0.98 $13.91 $9.67 $67.92

99.5% 200 $119.97 $48.55 $0.00 $1.41 $20.79 $12.98 $125.98

99.90% 1,000 $251.67 $62.31 $0.06 $2.48 $41.21 $27.54 $254.81

99.95% 2,000 $293.77 $66.86 $0.11 $3.14 $47.03 $37.42 $303.28

99.99% 10,000 $392.90 $77.69 $0.22 $6.26 $54.91 $124.99 $394.77
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E&O Results

$ in millions

Scenario 1 - Dam
Scenario 4 - 
Water Main

Scenario 5 - 
House 

Elevation

Scenario 2 - 
Substation

Total E&O
E&O - 

Hatchery

Average Loss $0.15 $0.32 $0.00 $0.07 $0.53 $2.02

CAT Loss $2.94 $6.31 $0.01 $1.35 $10.62 $56.79

Confidence Level Years/Event

10% $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

20% $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

30% $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

40% $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

50% 2 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

60% 2.5 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

70% 3.3 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

80% 5 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

90% 10 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

95% 20 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

99% 100 $0.00 $13.55 $0.00 $1.21 $18.04 $51.67

99.5% 200 $0.00 $24.23 $0.00 $4.06 $28.87 $92.20

99.90% 1,000 $52.03 $43.15 $0.00 $14.23 $69.71 $113.71

99.95% 2,000 $106.86 $51.05 $0.00 $20.47 $106.86 $320.70

99.99% 10,000 $195.56 $65.61 $2.09 $36.11 $195.56 $414.71



Prepared by Aon
© 2019 Aon 20

Scenario 1: Dam Failure
A dam failure occurs

A dam failure occurs.  KRRC could be responsible for paying any damages to homes, businesses and 
people (including tribes) in the area affected by the flooding. The dam failure risk period contemplates 
the time where KKRC can be held as the direct cause of a failure. It does not contemplate liability from 
flood because the dam’s are not there to control water.
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Probability of 
Dam Failure

FERC 12 
reports

Starting Point 
of Failure

Type of 
Release

People Caught
Property 
Damage

Restoration 
Costs

Cost of InjuriesCost of Deaths

This model includes the 
assumptions detailed earlier

Scenario 1: Dam Failure
A dam failure occurs
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Scenario 1: Dam Failure
Detailed results

$ in millions

GL E&O
Total Before 

Insurance

Average Loss $1.59 $0.15 $1.74

CAT Loss $31.82 $2.94 $34.76

Confidence Level Years/Event

10% $0.00 $0.00 $0.00

20% $0.00 $0.00 $0.00

30% $0.00 $0.00 $0.00

40% $0.00 $0.00 $0.00

50% 2 $0.00 $0.00 $0.00

60% 2.5 $0.00 $0.00 $0.00

70% 3.3 $0.00 $0.00 $0.00

80% 5 $0.00 $0.00 $0.00

90% 10 $0.00 $0.00 $0.00

95% 20 $0.00 $0.00 $0.00

99% 100 $50.35 $0.00 $59.74

99.5% 200 $119.97 $0.00 $125.29

99.90% 1,000 $251.67 $52.03 $253.67

99.95% 2,000 $293.77 $106.86 $294.73

99.99% 10,000 $392.90 $195.56 $392.90

Before insurance, there is a 99% chance 
that losses will be $59.74 million or less, or 
every 1 in 100 years there will be a loss of 
at least $59.74 million

Before insurance, the CAT TCOR of $34.76 
million shows the average value of losses in 
scenarios when total losses are $0.00 
million or more
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Scenario 1: Dam Failure
Peril details

$ in millions

Structure Cost Injury Cost Fatality Cost Legal Fees
Total Before 

Insurance

Average Loss $0.20 $0.01 $1.13 $0.40 $1.74

CAT Loss $3.97 $0.14 $22.58 $8.06 $34.76

Confidence Level Years/Event

10% $0.00 $0.00 $0.00 $0.00 $0.00

20% $0.00 $0.00 $0.00 $0.00 $0.00

30% $0.00 $0.00 $0.00 $0.00 $0.00

40% $0.00 $0.00 $0.00 $0.00 $0.00

50% 2 $0.00 $0.00 $0.00 $0.00 $0.00

60% 2.5 $0.00 $0.00 $0.00 $0.00 $0.00

70% 3.3 $0.00 $0.00 $0.00 $0.00 $0.00

80% 5 $0.00 $0.00 $0.00 $0.00 $0.00

90% 10 $0.00 $0.00 $0.00 $0.00 $0.00

95% 20 $0.00 $0.00 $0.00 $0.00 $0.00

99% 100 $5.45 $0.25 $36.32 $14.00 $59.74

99.5% 200 $11.64 $0.56 $86.53 $29.10 $125.29

99.90% 1,000 $32.02 $1.10 $185.63 $59.14 $253.67

99.95% 2,000 $53.50 $1.27 $214.67 $70.92 $294.73

99.99% 10,000 $100.04 $1.56 $289.23 $89.02 $392.90

Before insurance, the CAT TCOR of $34.76 million shows the average value of losses in scenarios when total losses are $0.00 million or more

Before insurance, there is a 99% chance that losses will be $59.74 million or less, or every 1 in 100 years there will be a loss of at least $59.74 million
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Scenario 1: Dam Failure
Assumptions

Probability of 
Dam Failure

Failure Rate of a Dam: 0.25 – 1%

Source: International Commission on Large Dams

https://www.icold-cigb.org/GB/Dams/dams_safety.asp

Assumed a 50% correlation between dams – this is to produce a cascading 
effect where all 4 dams could potentially fail

Probability of 
Clear Day

There are campgrounds and recreational areas downstream of the dams, 
assumed more people would be out on a clear day

California: rainy days are about 10% of the year

Assumed Dam failure weight for rainy day is 2.0

Assumed Dam failure weight for a clear day is 0.5

Probability dam failing on a clear day is 69.2%

Property 
Damage

Assumed 0 to 30 houses, most likely 5 in a failure event of 1 dam

As multiple dams fail in an event – the number of houses is multiplied by 
the number of failed dams
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Scenario 1: Dam Failure
Assumptions

Property 
Damage

Median housing value: $226,300 – Zillow

Median commercial real estate sale price - $191,998 – reonomy

Average commercial real estate sale price - $1,162,392 – reonomy

Source: https://www.reonomy.com/properties/commercial-real-estate/us/1

Date: 2019

People Caught
Assumed 0 – 6 occupants per house, most likely 1

Assumed 0 – 5 hikers, most likely 1 on a rainy day

Assumed 0 – 1,000 hikers, most likely 10 on a clear day

Assumed 0 campers on a rainy day

Assumed 0 – 30, most likely 5 on a clear day multiplied by the number of 
dam failed

Assumed 10% chance of fatality
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ER costs for Other Injury:  Mean: $2,103, IQR: $1,594 (VaR 75% - VaR 25%)

Source: National Institute of Health

Hospital Stay costs

State and Local Government Run: $2,759

Non-profit: $2,337

For profit: $1,803

Source: Beckers Hospital Review

Average Hospital Stay: 4.5 days

Source: Healthcare Cost and Utilization Project

Adult Male:  Median: $1.4 million, Mean: $4.1 million

Adult Female: Median $1.4 million, Mean: $3.1 million

Minor Male: Median: $2.0 million, Mean: $4.3 million

Minor Female: Median: $1.5 million, Mean: $3.4 million

Senior: Mean: $1.3 million

Source: Aon estimate

Cost of Injuries

Cost of Death 

Scenario 1: Dam Failure
Assumptions
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Scenario 2: Substation Failure
Negligence causes the substation in the decommissioning area to fail

A substation near the decommissioning area fails because of negligence during the project period.  
KRRC could be responsible for paying any damages PacifiCorp suffers to maintain service to customers.  
The exposure period for this scenario runs from project start date to the last generation power date.  This 
is approximately 16 months from the start of the project.  
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Probability of 
Substation 

Failure

Cost to Purchase 
Electricity in the 

Open Market

Electricity 
Usage

Duration of 
Failure

Cost of Failure

This model includes the 
assumptions detailed earlier

Scenario 2: Substation Failure
Negligence causes the substation in the decommissioning area to fail
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Scenario 2: Substation Failure
Detailed results

$ in millions

GL E&O
Total Before 

Insurance

Average Loss $0.62 $0.07 $0.69

CAT Loss $10.23 $1.35 $10.93

Confidence Level Years/Event

10% $0.00 $0.00 $0.00

20% $0.00 $0.00 $0.00

30% $0.00 $0.00 $0.00

40% $0.00 $0.00 $0.00

50% 2 $0.00 $0.00 $0.00

60% 2.5 $0.00 $0.00 $0.00

70% 3.3 $0.00 $0.00 $0.00

80% 5 $0.00 $0.00 $0.00

90% 10 $0.85 $0.00 $1.18

95% 20 $3.32 $0.00 $3.81

99% 100 $13.91 $1.21 $14.96

99.5% 200 $20.79 $4.06 $21.74

99.90% 1,000 $41.21 $14.23 $42.67

99.95% 2,000 $47.03 $20.47 $47.28

99.99% 10,000 $54.91 $36.11 $57.12

Before insurance, there is a 99% chance 
that losses will be $14.96 million or less, or 
every 1 in 100 years there will be a loss of 
at least $14.96 million

Before insurance, the CAT TCOR of $10.93 
million shows the average value of losses in 
scenarios when total losses are $3.81 
million or more
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Scenario 2: Substation Failure
Assumptions

Probability of 
Substation 

Failure

Failure Rate of a Substation: 15%

Source: Definite Plan Appendix A

Duration of 
Failure

Assume failure can occur anytime after project start and last until last power 
generation date

Copco 1 11/1/2020

Iron Gate 1/1/2021

JC Boyle 1/1/2021

Copco 2 5/1/2021

Plant Capacity (MW)

J.C. Boyle 97.98

Copco 1 20.00

Copco 2 27.00

Iron Gate 18.00

https://www.pacificorp.com

Annual production for the 4 Klamath River plants is approximately 900K MWhs.  

https://klamathrestoration.gov

Electricity 
Usage
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Scenario 2: Substation Failure
Assumptions

Cost to Purchase 
Electricity in the 

Open Market

https://www.eia.gov
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Scenario 3: Wildfire
KRRC or contractor negligence causes a wildfire during the project period

KRRC or contractor negligence causes a fire during the project period. KRRC could be responsible for 
paying any damages to homes, businesses and people in the area of the fire, and costs to suppress the 
fire and any injuries or deaths sustained by firefighters. The wildfire risk period contemplates the time 
where KKRC can be held as the direct cause of an ignition.
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Scenario 3: Wildfire
KRRC or contractor negligence causes a wildfire during the project period

This model includes the 
assumptions detailed earlier

Probability of 
Fire

Length of Wire 
in Area by 

Type

Location of 
FireSize of Fire

People Caught 
in Fire

Property 
Damage

Fire Fighting 
Costs

Cost of InjuriesCost of Deaths

Structure Value:
Median: $135,000
Mean: $220,000

Rural

Legal Fees

Transmission: 70 miles
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Scenario 3: Wildfire
Detailed results

$ in millions

GL
Total Before 

Insurance

Average Loss $0.06 $0.06

CAT Loss $0.81 $0.81

Confidence Level Years/Event

10% $0.00 $0.00

20% $0.00 $0.00

30% $0.00 $0.00

40% $0.00 $0.00

50% 2 $0.00 $0.00

60% 2.5 $0.00 $0.00

70% 3.3 $0.00 $0.00

80% 5 $0.00 $0.00

90% 10 $0.21 $0.21

95% 20 $0.40 $0.40

99% 100 $0.98 $0.98

99.5% 200 $1.41 $1.41

99.90% 1,000 $2.48 $2.48

99.95% 2,000 $3.14 $3.14

99.99% 10,000 $6.26 $6.26

Before insurance, there is a 99% chance 
that losses will be $0.98 million or less, or 
every 1 in 100 years there will be a loss of 
at least $0.98 million

Before insurance, the CAT TCOR of $0.81 
million shows the average value of losses in 
scenarios when total losses are $0.40 
million or more
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Scenario 3: Wildfire
Peril details

$ in millions

Suppression
Injuries and 

Fatalities
Property Legal Fees

Total Before 
Insurance

Average Loss $0.01 $0.00 $0.04 $0.01 $0.06

CAT Loss $0.14 $0.00 $0.54 $0.19 $0.81

Confidence Level Years/Event

10% $0.00 $0.00 $0.00 $0.00 $0.00

20% $0.00 $0.00 $0.00 $0.00 $0.00

30% $0.00 $0.00 $0.00 $0.00 $0.00

40% $0.00 $0.00 $0.00 $0.00 $0.00

50% 2 $0.00 $0.00 $0.00 $0.00 $0.00

60% 2.5 $0.00 $0.00 $0.00 $0.00 $0.00

70% 3.3 $0.00 $0.00 $0.00 $0.00 $0.00

80% 5 $0.00 $0.00 $0.00 $0.00 $0.00

90% 10 $0.02 $0.00 $0.10 $0.05 $0.21

95% 20 $0.07 $0.00 $0.23 $0.09 $0.40

99% 100 $0.19 $0.00 $0.67 $0.23 $0.98

99.5% 200 $0.24 $0.00 $1.00 $0.32 $1.41

99.90% 1,000 $0.40 $0.00 $1.86 $0.57 $2.48

99.95% 2,000 $0.49 $0.00 $2.29 $0.70 $3.14

99.99% 10,000 $0.62 $0.02 $4.93 $1.40 $6.26

Before insurance, the CAT TCOR of $0.81 million shows the average value of losses in scenarios when total losses are $0.40 million or more

Before insurance, there is a 99% chance that losses will be $0.98 million or less, or every 1 in 100 years there will be a loss of at least $0.98 million
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Scenario 3: Wildfire Cost of Injury and Death Assumptions
Cost of injury and death assumptions

Adult Male:  Median: $1.4 million, Mean: $4.1 million

Adult Female: Median $1.4 million, Mean: $3.1 million

Minor Male: Median: $2.0 million, Mean: $4.3 million

Minor Female: Median: $1.5 million, Mean: $3.4 million

Senior: Mean: $1.3 million

Source: Aon estimate

Cost of Injuries

Cost of Death 

ER costs for Other Injury:  Mean: $2,103, IQR: $1,594 (VaR 75% - VaR 

25%)

Source: National Institute of Health

Hospital Stay costs

State and Local Government Run: $2,759

Non-profit: $2,337

For profit: $1,803

Source: Beckers Hospital Review

Average Hospital Stay: 4.5 days

Source: Healthcare Cost and Utilization Project
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Scenario 3: Wildfire Other Wildfire Assumptions
Other wildfire assumptions

Property 
Damage

Median housing value: $135,000 – Zillow

Probability of 
Fire

Transmission:  0.00244 fires per mile per year

Distribution: 0.00403 fires per mile per year

Source: Quantifying the Economic Risks of Wildfires and Power Lines in 
San Diego County
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Scenario 4: Water Main Move
KRRC or contractor negligence causes the water main to fail or fail to operate properly

KRRC or contractor negligence causes the water main to fail or fail to operate properly during the move. 
The General Liability of the risk is strictly during the period where KKRC can be held as a direct cause of 
liability. The Errors and Omissions part of the risk extends beyond the life of the project.
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Probability of 
Pipeline 
Failure

Water Usage
Duration of 

Failure

Cost of Failure

This model includes the 
assumptions detailed earlier

Scenario 4: Water Main Move
KRRC or contractor negligence causes the pipeline to fail or fail to operate properly
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Scenario 4: Water Main Move
Detailed results

$ in millions

GL E&O
Total Before 

Insurance

Average Loss $2.63 $0.32 $2.95

CAT Loss $33.65 $6.31 $35.04

Confidence Level Years/Event

10% $0.00 $0.00 $0.00

20% $0.00 $0.00 $0.00

30% $0.00 $0.00 $0.00

40% $0.00 $0.00 $0.00

50% 2 $0.00 $0.00 $0.00

60% 2.5 $0.00 $0.00 $0.00

70% 3.3 $0.00 $0.00 $0.00

80% 5 $0.00 $0.00 $0.00

90% 10 $10.01 $0.00 $12.26

95% 20 $21.63 $0.00 $23.19

99% 100 $41.30 $13.55 $42.50

99.5% 200 $48.55 $24.23 $49.49

99.90% 1,000 $62.31 $43.15 $63.38

99.95% 2,000 $66.86 $51.05 $69.31

99.99% 10,000 $77.69 $65.61 $80.14

Before insurance, there is a 99% chance 
that losses will be $42.50 million or less, or 
every 1 in 100 years there will be a loss of 
at least $42.50 million

Before insurance, the CAT TCOR of $35.04 
million shows the average value of losses in 
scenarios when total losses are $23.19 
million or more



Prepared by Aon
© 2019 Aon 41

Scenario 4: Water Main Move
Assumptions

Probability of 
Pipeline 
Failure

Failure Rate of a Pipeline: 0.14% per mile

https://digitalcommons.usu.edu/cgi/viewcontent.cgi?article=1173&context=
mae_facpub

Duration of 
Failure

Assumed 1 month to 2 years, most likely being 6 months

Water Usage
Yreka population; 7,500

Assumed 50% - 100% impacted, most likely 75%

Assumed Cost: 1,000 to 8,000, most likely 4,000 per person

Flint Michigan crisis cost is $400 million, population of 100,000
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Scenario 5: Damage to Houses That Will Need to Be Elevated
KRRC or contractor negligence damage to the approximately 30 houses in the area

KRRC or contractor negligence damage to the approximately 30 houses in the area that need to be 
elevated.  KRRC would be responsible for damage and restoration. The General Liability of the risk is 
strictly during the period where KKRC can be held as a direct cause of liability. The Errors and 
Omissions part of the risk extends beyond the life of the project.
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Probability 
Damage

Restoration 
Costs

Value of Home

Cost of 
Damage

This model includes the 
assumptions detailed earlier

Scenario 5: House Elevation
KRRC or contractor negligence damage to the approximately 30 houses in the area
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Scenario 5:  House Elevation
Detailed results

$ in millions

GL E&O
Total Before 

Insurance

Average Loss $0.00 $0.00 $0.00

CAT Loss $0.00 $0.01 $0.01

Confidence Level Years/Event

10% $0.00 $0.00 $0.00

20% $0.00 $0.00 $0.00

30% $0.00 $0.00 $0.00

40% $0.00 $0.00 $0.00

50% 2 $0.00 $0.00 $0.00

60% 2.5 $0.00 $0.00 $0.00

70% 3.3 $0.00 $0.00 $0.00

80% 5 $0.00 $0.00 $0.00

90% 10 $0.00 $0.00 $0.00

95% 20 $0.00 $0.00 $0.00

99% 100 $0.00 $0.00 $0.00

99.5% 200 $0.00 $0.00 $0.00

99.90% 1,000 $0.06 $0.00 $0.07

99.95% 2,000 $0.11 $0.00 $0.13

99.99% 10,000 $0.22 $2.09 $2.13

Before insurance, there is a 99% chance 
that losses will be $0.00 million or less, or 
every 1 in 100 years there will be a loss of 
at least $0.00 million

Before insurance, the CAT TCOR of $0.01 
million shows the average value of losses in 
scenarios when total losses are $0.00 
million or more
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Scenario 5: House Elevation
Assumptions

Probability of 
Damage

235 building collapsed between 1989 and 2000

https://pdfs.semanticscholar.org/9e66/485748af29ac28f18234ada60d7126b
9abb6.pdf

Estimated probability of failure: 1 in 5.4 million years

Assumed a power law relationship to get any damage:

Estimated probability of damage: 0.184%

About 9% of failures are due to design failures – assumed all houses 
impacted

Value of Home
Home value minimum 100,000 maximum 500,000, most likely 250,000

Estimation derived from Zillow open listings

Restoration 
Cost

Assumed: 0 to 100% of home value, most likely 10%
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Scenario 6: Haul Away of Debris
KRRC or contractor negligence causes damages to third parties

KRRC or contractor negligence causes damages to third parties while hauling debris from the project site 
or in route back to the site.  KRRC is responsible for physical damage and bodily injury.  The exposure 
period for this scenario runs through the project period plus the statute of limitations for reporting of 
claims.  For Bodily Injury, the statute of limitations is 2 years in both California and Oregon.  California 
allows another year for Property Damage. 
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Probability of 
Accident

Cost of Event

This model includes the 
assumptions detailed earlier

Scenario 6: Haul Away of Debris
KRRC or contractor negligence causes damages to third parties

Number of 
Possible Events 
depending on 

Truck Traffic for 
the Project
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Scenario 6: Haul Away of Debris
Detailed results

$ in millions

Auto Liability
Total Before 

Insurance

Average Loss $1.15 $1.15

CAT Loss $3.78 $3.78

Confidence Level Years/Event

10% $0.39 $0.39

20% $0.54 $0.54

30% $0.67 $0.67

40% $0.80 $0.80

50% 2 $0.94 $0.94

60% 2.5 $1.11 $1.11

70% 3.3 $1.31 $1.31

80% 5 $1.59 $1.59

90% 10 $2.09 $2.09

95% 20 $2.62 $2.62

99% 100 $4.28 $4.28

99.5% 200 $5.27 $5.27

99.90% 1,000 $8.97 $8.97

99.95% 2,000 $11.75 $11.75

99.99% 10,000 $21.18 $21.18

Before insurance, there is a 99% chance 
that losses will be $4.28 million or less, or 
every 1 in 100 years there will be a loss of 
at least $4.28 million

Before insurance, the CAT TCOR of $3.78 
million shows the average value of losses in 
scenarios when total losses are $2.62 
million or more
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Scenario 6: Haul Away of Debris
Assumptions

Data for Aon clients with similar exposure suggests about 7% frequency per 
truck over a coverage year

Given the more remote exposure, we are assuming half or just over 3%

Number of trucks per project site based on Appendix P of the Definite 
Plan

Truck count is adjusted for length of trip

Based on Aon data for clients with similar experience

Average loss of 25,000

Max simulated loss of $30 million

Event 
Probability

Cost of Event
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Scenario 7: Hatchery Failure or Fish Kill
KRRC or contractor negligence causes the hatchery to fail or results in a fish kill

KRRC or contractor negligence causes the hatchery to fail or results in a fish kill.  The fish in the 
hatchery are protected or threatened species and the reason the dams are being removed.  Additionally, 
4 local tribes in the area depend on the fish for their livelihood.  Additional funds are to be allocated to 
KRRC from PacifiCorp to cover the cost of improvements to the hatchery.    

In conversations with KRRC and CDFW, an event would have to involve negligence and KRRC believes 
this would be the liability of the contractor.  As such, this scenario is not included in the totals for General 
or E&O Liability for KRRC.  
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Probability of 
Failure

Restoration 
CostsFines

Cost of 
Damage

This model includes the 
assumptions detailed earlier

Scenario 7: Hatchery Failure or Fish Kill
KRRC or contractor negligence causes the hatchery to fail or results in a fish kill

Month of 
Failure

Number of 
Fish Impacted
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Scenario 7: Hatchery Failure or Fish Kill
Detailed results

Before insurance, there is a 99% chance 
that losses will be $51.67 million or less, or 
every 1 in 100 years there will be a loss of 
at least $51.67 million

Before insurance, the CAT TCOR of $56.79 
million shows the average value of losses in 
scenarios when total losses are $0.00 
million or more

$ in millions

GL E&O
Total Before 

Insurance

Average Loss $0.00 $2.02 $2.02

CAT Loss $0.00 $40.48 $56.79

Confidence Level Years/Event

10% $0.00 $0.00 $0.00

20% $0.00 $0.00 $0.00

30% $0.00 $0.00 $0.00

40% $0.00 $0.00 $0.00

50% 2 $0.00 $0.00 $0.00

60% 2.5 $0.00 $0.00 $0.00

70% 3.3 $0.00 $0.00 $0.00

80% 5 $0.00 $0.00 $0.00

90% 10 $0.00 $0.00 $0.00

95% 20 $0.00 $0.00 $0.00

97% 30 $0.00 $1.93 $1.93

99% 100 $0.00 $51.67 $51.67

99.5% 200 $0.00 $113.71 $113.71

99.90% 1,000 $0.00 $320.70 $320.70

99.95% 2,000 $0.00 $414.71 $414.71

99.99% 10,000 $0.00 $705.41 $705.41
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Scenario 7: Hatchery Failure or Fish Kill Assumptions
Assumptions

Probability of 
Failure

Probability of Event: Based on AECOM range of 10-19% with consideration 
to comments from DFW regarding loss mitigation plans

Ranges from 0% to 19% with most likely at 1%

Month of 
Failure

Month is uniformly distributed.  Month will impact number of fish:

From Definite Plan Appendix Q

Coho Salmon 
Yearling

Chinook Salmon - 
Fall Yearling

Chinook Salmon - 
Fall Smolt

Production Goal 75,000 900,000 5,100,000
Release Time March-April November May-June

Month
1 Juvenile Juvenile
2 Juvenile Juvenile
3 Juvenile
4 Juvenile
5 Spawn
6 Spawn
7 Spawn
8 Juvenile
9 Juvenile
10 Spawn Juvenile Spawn
11 Spawn Spawn
12 Spawn Spawn
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Scenario 7: Hatchery Failure or Fish Kill Assumptions
Assumptions

Historic fish counts are approximately normally distributed around an 
average close to the production goal (Table 6-2, Appendix Q of Definite 
Plan)

https://www.seafoodsource.com/news/supply-trade/nearly-400-000-chinook-salmon-die-in-hatchery-blunder

https://krcrtv.com/news/shasta-county/coleman-national-fish-hatchery-investigates-390000-dead-chinook-salmon

https://www.capitalpress.com/state/washington/wdfw-loses-percent-of-yearly-chinook-production-in-hatchery-
disaster/article_e19441a0-02fb-11e9-9f10-f7ec2a48266e.html

https://earthjustice.org/features/the-legacy-of-the-klamath-river-fish-kill

https://www.hcn.org/issues/50.18/latest-tribe-cancels-salmon-season-on-klamath-river

Fish Impacted

Release Year Chinook Coho

2001 5,849,147 46,254

2002 5,880,294 67,933

2003 5,595,997 74,271

2004 5,777,904 109,374

2005 6,212,640 74,716

2006 7,046,755 89,482

2007 6,348,474 118,487

2008 6,394,875 53,950

2009 4,749,470 118,340

2010 5,380,185 121,000

2011 4,882,247 22,236

2012 6,180,447 155,840

2013 5,091,396 39,402

2014 5,422,994 79,585

2015 4,738,180 89,500

2016 4,612,598 27,568

2017 1,431,471 17,102

Total 91,595,074 1,305,040

Max 7,046,755 155,840

Ave 5,387,946 76,767

Min 1,431,471 17,102
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Scenario 7: Hatchery Failure or Fish Kill
Assumptions

Violators of the Endangered Species Act are subject to fines of up to 
$100,000 and one year imprisonment. Organizations found in violation may 
be fined up to $200,000. 

Assumed maximum fine of $200,000

https://wildliferehabinfo.org/LawsAbtWL_MnPg.htm

This section may come out depending on further conversations with KRRC 
legal.  The impact in minimal. 

Cost/Fish for Restoration or possible remuneration to parties dependent on the fish

Ranges from $0 to $500 with $1 as the most likely

$1 is estimated cost to add an additional fish to production in a hatchery

Retail cost of a mature Spring Release Chinook is currently up to $30/lb which could imply over $2000 
for a mature fish

Range also allows for consideration of restoration costs to the hatchery

http://northwestwildproducts.com/seafood/columbia_river_salmon

https://www.wildlife.ca.gov/Fishing/Hatcheries/Iron-Gate/History

http://content.cdlib.org/view?docId=kt5k4004bd&brand=calisphere&doc.view=entire_text

http://www.cbbulletin.com/433567.aspx

https://www.thegazette.com/2012/07/22/des-moines-river-fish-kill-tops-10-million-in-value

http://www.methownet.com/gristarchive/features/salmon_money.html

Fines

Restoration 
Costs
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Confidence Level Definition

The confidence level in each of the calculations in this 
presentation is a measure of the probability of an event(s) 
occurring.  Technically, it is the probability that outcomes fall 
below a certain value.

In other words, if the value of the total cost of risk is $100 million 
at a 90% confidence level, there is a 90% chance that the total 
cost of risk is less than $100 million and a 10% chance that the 
value is greater than $100 million.

If the confidence level refers to an annual cost/value data, the 
levels can be translated into 1 in X year probabilities of 
occurrence.  To the right is a table of selected confidence levels 
translated into 1 in X year values.

The 50% confidence level is the median. It measures the value 
where half the distribution is above and below that point.  The 
mean, or average, is the center of gravity of the distribution.  For a 
symmetric distribution, the mean is equal to the median.  For a 
skewed distribution, the mean can be either lower or higher than 
the median. For typical loss distributions, the mean is higher than 
the median.

Confidence levels are not additive. The sum of the 60% 
confidence level of risk A and the 60% confidence level of risk B 
do not equal the 60% confidence level of the portfolio of risk A & 
B.  The means of the individual risks always add up to the mean 
of the portfolio of risks.

Confidence Level

Once in X Year
Equivalent

(probability)

50% 1 in 2 years

67% 1 in 3 years

80% 1 in 5 years

90% 1 in 10 years

95% 1 in 20 years

97.5% 1 in 40 years

98% 1 in 50 years

99% 1 in 100 years
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Scenario 1: Map
KRRC or contractor negligence causes a dam failure

https://www.hydroworld.com/articles/2016/09/pacificorp-krrc-submit-ferc-filings-for-klamath-hydropower-project-removal.html
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Scenario 2: Map
KRRC or contractor negligence causes the substation in the decommissioning area to fail

https://www.pacificorp.com/content/dam/pacificorp/doc/Energy_Sources/Hydro/Hydro_Licensing/Klamath_River/Exhibit_A_Project_Description.pdf
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Scenario 3: Map
KRRC or contractor negligence causes a wildfire

PNM provided the map above showing the service territory and length of wire (highlighted area is for Scenario 6)
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Scenario 3: Wildfire
Number of wildfires in the US

Year 01 02 03 04 05 06 07 08 09 10 11 12 Total
2000 2,796 5,671 10,312 9,236 11,850 9,135 11,293 11,217 8,648 7,651 3,285 1,156 92,250
2001 1,231 6,561 6,620 995 18,469 6,961 8,254 7,579 6,397 6,223 10,223 4,566 84,079
2002 1,383 4,649 8,686 7,365 8,734 13,942 7,348 9,983 5,175 2,009 2,068 2,115 73,457
2003 1,964 2,030 3,401 7,066 7,081 5,744 7,129 10,145 4,620 6,353 2,104 5,992 63,629
2004 1,740 2,847 9,071 10,735 7,675 6,554 6,628 9,575 6,109 1,918 1,368 1,241 65,461
2005 1,674 2,518 5,061 9,010 6,795 4,684 7,464 8,276 7,693 3,414 4,089 6,075 66,753
2006 3,507 2,429 15,006 13,747 7,156 15,403 12,408 9,292 4,804 2,639 3,401 6,593 96,385
2007 387 3,791 12,086 7,808 12,642 9,654 10,268 7,741 8,567 3,787 2,398 6,576 85,705
2008 1,380 4,449 5,259 8,242 7,790 9,536 17,352 10,213 3,728 5,403 2,437 3,190 78,979
2009 2,481 5,495 13,755 9,206 10,848 6,614 6,257 10,026 5,535 2,989 3,838 1,748 78,792
2010 1,081 1,221 6,233 11,686 5,563 4,027 7,015 6,718 13,598 4,594 4,277 5,958 71,971
2011 1,526 8,226 7,316 6,164 6,625 6,567 9,208 8,238 6,552 3,399 2,808 7,497 74,126
2012 1,758 3,239 5,354 7,506 4,435 5,415 9,869 6,948 3,734 3,553 3,694 11,760 67,265
2013 964 1,340 4,615 4,754 6,331 4,046 6,149 7,088 3,572 3,323 2,376 2,057 46,615
2014 2,584 2,983 6,024 7,783 2,458 4,463 8,072 4,280 2,558 1,946 8,108 12,086 63,345
2015 1,500 4,251 3,118 6,707 6,072 6,430 8,186 7,555 6,153 3,826 2,097 6,027 61,922
2016 439 2,455 6,324 6,267 4,942 5,230 8,195 6,507 4,762 6,555 8,560 5,339 65,575
2017 2,459 5,353 6,717 5,953 4,182 5,336 9,000 7,493 3,033 3,408 3,252 9,945 66,131
2018 3,257 3,200 6,297 4,938 6,197 5,112 8,717 7,861 3,720 1,791 1,421 3,400 55,911
2019 1,139 1,018 2,157

Source: https://www.ncdc.noaa.gov/societal-impacts/wildfires/
Date: 3/1/2019
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Scenario 3: Wildfire
Acres burned by wildfires in the US

(in 000s)
Year 01 02 03 04 05 06 07 08 09 10 11 12 Total
2000 40,757 168,210 340,899 182,713 294,493 606,869 1,854,991 2,513,602 850,027 195,645 261,681 83,606 7,393,493
2001 44,334 118,872 103,341 202,015 258,014 367,544 387,894 1,358,486 380,891 33,868 99,879 215,773 3,570,911
2002 10,079 55,487 135,186 177,888 736,493 1,702,508 1,098,578 2,385,947 276,819 128,571 410,256 66,900 7,184,712
2003 18,818 30,877 44,285 225,841 86,116 361,081 970,327 919,302 510,642 170,015 478,648 144,890 3,960,842
2004 15,386 39,787 95,457 219,470 161,170 1,142,287 3,439,347 2,022,996 601,572 304,809 21,660 33,939 8,097,880
2005 9,735 18,414 102,648 136,097 107,511 1,331,249 2,612,903 3,078,418 763,713 95,393 177,519 255,789 8,689,389
2006 330,447 80,564 1,438,355 391,421 315,375 1,196,351 1,412,483 2,434,567 1,474,795 326,551 107,342 365,494 9,873,745
2007 4,597 30,754 226,060 214,020 859,241 502,835 2,785,585 2,285,357 1,317,554 469,496 205,386 427,160 9,328,045
2008 40,804 214,183 261,256 758,290 226,503 672,117 1,303,710 1,185,528 71,959 299,720 97,019 161,379 5,292,468
2009 57,150 120,447 363,647 518,535 350,997 493,268 1,353,884 1,980,255 378,523 91,444 127,651 85,985 5,921,786
2010 19,052 15,491 106,074 182,831 350,774 812,459 491,856 627,443 366,260 210,259 122,728 117,497 3,422,724
2011 17,352 187,021 385,043 1,791,469 1,069,997 1,345,060 1,295,630 864,470 765,417 507,724 270,518 211,666 8,711,367
2012 62,909 29,737 89,771 191,062 337,182 1,363,293 2,014,395 3,636,606 1,077,766 200,860 152,697 65,361 9,221,639
2013 8,573 12,432 72,120 48,419 106,243 1,252,719 866,765 1,481,109 215,263 19,514 86,092 137,927 4,307,176
2014 38,078 31,686 97,922 152,713 400,822 172,860 819,242 1,039,766 306,663 202,883 191,688 133,238 3,587,561
2015 22,592 68,989 59,677 167,691 78,187 1,868,614 3,461,087 2,475,720 881,230 323,784 404,910 312,668 10,125,149
2016 3,131 123,490 649,511 687,131 134,720 526,926 1,353,260 1,116,726 285,893 126,963 275,616 163,153 5,446,520
2017 54,961 167,766 957,427 817,985 234,986 600,373 2,657,380 1,648,583 1,325,423 366,641 354,376 595,161 9,781,062
2018 71,189 67,289 392,010 446,198 707,411 812,501 2,313,597 2,129,088 841,953 466,374 236,457 98,542 8,582,609
2019 13,095 27,604 40,699

Source: https://www.ncdc.noaa.gov/societal-impacts/wildfires/
Date: 3/1/2019
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Scenario 3: Wildfire
Acres burned per wildfire in the US

(in 000s)
Year 01 02 03 04 05 06 07 08 09 10 11 12 Total
2000 14.58 29.66 33.06 19.78 24.85 66.43 164.26 224.09 98.29 25.57 79.66 72.32 80.15
2001 36.01 18.12 15.61 203.03 13.97 52.80 46.99 179.24 59.54 5.44 9.77 47.26 42.47
2002 7.29 11.94 15.56 24.15 84.32 122.11 149.51 239.00 53.49 64.00 198.38 31.63 97.81
2003 9.58 15.21 13.02 31.96 12.16 62.86 136.11 90.62 110.53 26.76 227.49 24.18 62.25
2004 8.84 13.98 10.52 20.44 21.00 174.29 518.91 211.28 98.47 158.92 15.83 27.35 123.71
2005 5.82 7.31 20.28 15.11 15.82 284.21 350.07 371.97 99.27 27.94 43.41 42.11 130.17
2006 94.22 33.17 95.85 28.47 44.07 77.67 113.84 262.01 306.99 123.74 31.56 55.44 102.44
2007 11.88 8.11 18.70 27.41 67.97 52.09 271.29 295.23 153.79 123.98 85.65 64.96 108.84
2008 29.57 48.14 49.68 92.00 29.08 70.48 75.13 116.08 19.30 55.47 39.81 50.59 67.01
2009 23.04 21.92 26.44 56.33 32.36 74.58 216.38 197.51 68.39 30.59 33.26 49.19 75.16
2010 17.62 12.69 17.02 15.65 63.05 201.75 70.11 93.40 26.93 45.77 28.69 19.72 47.56
2011 11.37 22.74 52.63 290.63 161.51 204.82 140.71 104.94 116.82 149.37 96.34 28.23 117.52
2012 35.78 9.18 16.77 25.45 76.03 251.76 204.11 523.40 288.64 56.53 41.34 5.56 137.09
2013 8.89 9.28 15.63 10.18 16.78 309.62 140.96 208.96 60.26 5.87 36.23 67.05 92.40
2014 14.74 10.62 16.26 19.62 163.07 38.73 101.49 242.94 119.88 104.26 23.64 11.02 56.64
2015 15.06 16.23 19.14 25.00 12.88 290.61 422.81 327.69 143.22 84.63 193.09 51.88 163.51
2016 7.13 50.30 102.71 109.64 27.26 100.75 165.13 171.62 60.04 19.37 32.20 30.56 83.06
2017 22.35 31.34 142.54 137.41 56.19 112.51 295.26 220.02 437.00 107.58 108.97 59.85 147.90
2018 21.86 21.03 62.25 90.36 114.15 158.94 265.41 270.84 226.33 260.40 166.40 28.98 153.50
2019 11.50 27.12 18.87

Source: https://www.ncdc.noaa.gov/societal-impacts/wildfires/
Date: 3/1/2019
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Scenario 3: Wildfire
Number of structures burned

Year Structures Burned
2014 1,953
2015 4,636
2016 4,312
2017 12,306

Source
Date 11/2018

https://fas.org/sgp/crs/misc/IF10244.pdf
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Scenario 3: Wildfire
US Fire suppression costs

Year
Supression 

Cost Acres Cost per Acre Year
Structures 
Destroyed

Supression 
Cost Acres

Cost per 
Acre Year

Structures 
Destroyed

Supression 
Cost Acres

Cost per 
Acre

1979 11,978,000 247,006 48.49 1997 47,700,000 57,788 825.43 2015 3194 608,000,000 291,282 2,087.32
1980 21,178,000 160,291 132.12 1998 43,800,000 92,456 473.74 2016 1274 534,000,000 244,556 2,183.55
1981 12,582,000 209,825 59.96 1999 178,500,000 285,272 625.72 2017 n/a 947,000,000 505,956 1,871.70
1982 8,619,000 69,158 124.63 2000 114,000,000 72,718 1,567.70 2018 n/a 677,000,000 876,147 772.70
1983 12,358,000 70,773 174.61 2001 166,000,000 90,985 1,824.48
1984 16,487,000 103,670 159.03 2002 135,000,000 122,809 1,099.27
1985 35,510,000 223,282 159.04 2003 252,000,000 404,328 623.26
1986 14,799,000 53,631 275.94 2004 170,000,000 168,134 1,011.10
1987 56,769,000 86,945 652.93 2005 117,000,000 74,004 1,581.00
1988 57,983,000 190,835 303.84 2006 206,000,000 222,896 924.20
1989 39,345,000 73,601 534.57 2007 3,079 524,000,000 425,238 1,232.25
1990 70,825,000 212,142 333.86 2008 992 500,000,000 347,810 1,437.57
1991 22,524,000 23,154 972.79 2009 121 274,000,000 73,098 3,748.39
1992 86,591,000 191,490 452.20 2010 94 90,000,000 23,191 3,880.82
1993 65,679,000 122,606 535.69 2011 137 140,000,000 51,889 2,698.07
1994 69,858,000 140,792 496.18 2012 248 310,000,000 128,956 2,403.92
1995 60,400,000 121,198 498.36 2013 495 242,000,000 114,473 2,114.04
1996 107,000,000 232,624 459.97 2014 650 402,000,000 163,067 2,465.24

Suppresion Cost
Source: http://www.fire.ca.gov/fire_protection/downloads/SuppressionCostsOnepage.pdf
Date: 12/2018
Acres 1979-2006
Source: http://cdfdata.fire.ca.gov/pub/cdf/images/incidentstatsevents_270.pdf
Date: 08/01/2018
Acres & Structures 2007 to present: Fire Season Summary or Redbook
Source: http://cdfdata.fire.ca.gov/incidents/incidents_statsevents#2007
Date: 01/24/2018 (sic)
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Scenario 3: Wildfire
US Fire suppression costs

Source: National Interagency 
Fire Center Suppression 
Costs 1985 - 2018

Year Fires Acres Total Suppression
2000 92,250 7,383,493 $ 1,410,802,000
2001 84,079 3,570,911 $ 952,696,000
2002 73,457 7,184,712 $ 1,674,040,000
2003 63,629 3,960,842 $ 1,327,138,000
2004 65,461 8,097,880 $ 1,007,244,000
2005 66,753 8,689,389 $ 818,954,000
2006 96,385 9,873,745 $ 1,704,477,000
2007 85,705 9,328,045 $ 1,620,145,000
2008 78,979 5,292,468 $ 1,585,856,000
2009 78,792 5,921,786 $ 920,529,000
2010 71,971 3,422,724 $ 809,499,000
2011 74,126 8,711,367 $ 1,374,525,000
2012 67,774 9,326,238 $ 1,902,446,000
2013 47,579 4,319,546 $ 1,740,934,000
2014 63,212 3,595,613 $ 1,522,149,000
2015 68,151 10,125,149 $ 2,130,543,000
2016 67,595 5,503,538 $ 1,975,545,000
2017 71,499 10,026,086 $ 2,918,165,000
2018 58,083 8,767,492 $ 3,143,256,000
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Scenario 3: Wildfire
US Fire suppression costs

Source: Forest Service 
Firefighting Cost Share 
Agreements with Non-
Federal Entities, December 
2015

Source: Sierra Nevada 
Conservancy: Why Sierra 
Fuel Treatments Make 
Economic sense

US Department of Agriculture: 

– California Average Suppression Cost per Acre 2008 - 2011

– Grass/Shrub: $61/acre

– Forest: $779/acre

– WUI (Wilderness Urban Interface) areas: $1,695/acre

State of California Sierra Nevada Conservancy

– Based on the two most recent reviews, for the 2008 and 2009 fire 
seasons, a majority of the most costly U.S. fires occurred in California

17 of 22 in 2008, and five of six in 2009 (Large-Cost Fire Independent 
Review Panel, 2010)

California’s most costly wildfires in 2008 ranged in size from 6,112 to 
192,038 acres and had overall average suppression costs of $645 per 
acre. 

Individually, the suppression costs for the 17 largest 2008 wildfires 
reviewed in California ranged in cost from $168 to $2,055 per acre

The 2009 wildfires reviewed in California had per acre suppression 
costs of $390 to $2,672

– These fires don’t show a strong correlation between size of wildfire and 
cost per acre, suggesting that other details—such as terrain and 
proximity to the WUI—were more of a factor in cost than size alone
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Scenario 3: Wildfire
US Civilian death assumptions

Year Civilian Deaths
2000 17
2001 18
2002 23
2003 30
2004 20
2005 12
2006 24
2007 9
2008 25
2009 15
2010 8
2011 11
2012 15
2013 34
2014 10
2015 13
2016 15
2017 14

Source:
Date 12/31/2017

https://www.nifc.gov/safety/safety_do
cuments/Fatalities-by-Year.pdf
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Scenario 3: Wildfire
US Firefighter death assumptions

Year Firefighter Deaths
2008 25
2009 15
2010 8
2011 11
2012 15
2013 34
2014 10
2015 13
2016 15
2017 14

Source
Date 09/2018

https://www.usfa.fema.gov/downloads/
pdf/publications/ff_fat17.pdf
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Scenario 3: Wildfire
US Firefighter injury assumptions

Year Injuries Burns
Smoke or 

Gas 
Inhalation

Other 
Respitory 
Distress

Burns and 
Smoke 

Inhalation

Wound, 
Cut, 

Bleeding, 
Bruise

Dislocation, 
Fracture

Heart Attack 
or Stroke

Strain, 
Sprain 

Muscular 
Pain

Thermal 
Stress

Other Minor
Major or 
Severe

2000 43,065
2001 41,395
2002 37,860
2003 38,045
2004 36,880
2005 41,950 2,930 2,485 905 750 7,600 970 315 18,620 2,480 4,895 27,330 14,621
2006 44,210 3,070 2,475 1,280 575 7,640 1,065 350 20,655 2,280 4,820 29,347 14,863
2007 38,340 2,650 2,150 560 695 6,985 1,210 395 17,280 2,410 4,005 25,268 13,072
2008 36,595 2,270 2,265 600 540 5,710 975 245 17,855 2,075 4,060 24,490 12,105
2009 32,205 2,280 1,985 450 445 4,250 755 375 15,525 1,865 4,275 20,669 11,536
2010 32,675 1,940 1,220 440 555 4,650 855 175 17,250 2,350 3,240 22,812 9,864
2011 30,505 1,905 1,430 595 605 4,435 735 255 15,460 2,115 2,970 20,721 9,784
2012 31,490 1,820 1,410 480 270 3,830 640 265 17,375 1,825 3,575 22,019 9,471
2013 29,760 1,530 1,475 425 135 4,115 825 220 16,470 1,385 3,180 21,249 8,511
2014 27,015 1,390 1,720 470 420 3,670 795 210 14,210 1,250 2,880 18,481 8,535
2015 29,130 Not Available
2016 24,325 1,425 1,825 375 625 3,450 600 225 11,125 1,750 2,925 19,250 5,075
2017 24,495 980 1,690 460 1,290 3,650 490 120 11,670 1,300 2,845 19,465 5,030

Sourcehttps://www.nfpa.org/-/media/Files/News-and-Research/Fire-statistics-and-reports/Emergency-responders/osffinjuries.pdf
Date 11/2018

Minor: 10% Other, 25% Thermal Stress, Strain, Sprain, Muscular Pain, Wound, Cut, Bleeding, Bruise

Not Available
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Project Team Contact Information
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Contact

Brenda Reddick, ACAS, MAAA, ACI
Director and Actuary
Actuarial & Analytics
+1. 952.807.0684
brenda.reddick@aon.com

Joe Rizzo, ACAS, MAAA
Senior Consultant & Actuary
Actuarial & Analytics
+1.312.381.3925  
joe.rizzo@aon.com

Zoë Rico, FCAS, MAAA
Regional Director & Actuary
Actuarial & Analytics
+1.213.996.1527
zoe.rico@aon.com

Stephanie Vogel, CFA
Director 
Actuarial & Analytics 
+1.312.381.4440
stephanie.vogel@aon.com
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Inherent Uncertainty
Actuarial calculations produce estimates of inherently 
uncertain future contingent events. We believe that the 
estimates provided represent reasonable provisions based 
on the appropriate application of actuarial techniques to the 
available data. However, there is no guarantee that actual 
future losses will not differ from the estimates included 
herein.  This is especially true for analyses of losses in 
layers above the level for which client data alone is of 
sufficient volume and stability to be predictive of exposure 
to loss.  In that situation, we have supplemented client data 
with relevant data from other sources and consequently our 
estimates are subject to a greater degree of uncertainty 
than would be expected if we were able to rely on client 
data alone.

Data Reliance
In conducting this analysis, we relied upon the provided 
data without audit or independent verification; however, we 
reviewed it for reasonableness and consistency. Any 
inaccuracies in quantitative data or qualitative 
representations could have a significant effect on the results 
of our analysis.

Policy Language
This analysis did not include a review of the policy 
language. It is assumed that insurable risks would be 
covered by the insurance policies.

Actuarial Standards of Practice
The actuarial component of this analysis was performed by 
Members of the Casualty Actuarial Society and Members of 
the American Academy of Actuaries, who meet the 
Qualification Standards of the American Academy of 
Actuaries to provide the actuarial work product contained 
herein.  We performed this analysis using generally 
accepted actuarial principles and in accordance with all 
relevant Actuarial Standards of Practice.

Reliances, Conditions and Limitations



____________________________________  

Appendix 13 

  



Risk & Insurance Due Diligence Report for the Klamath River Renewal Project 1 
Prepared for the Klamath River Renewal Corporation | February 2020 
©2019 Aon 

 

Revised Risk and 
Insurance Due 
Diligence Report 
Klamath River Renewal Project 

 
Prepared for the Klamath River Renewal 
Corporation 

 
Date: February 2020 

20200228-5326 FERC PDF (Unofficial) 2/28/2020 3:07:25 PM



Risk & Insurance Due Diligence Report for the Klamath River Renewal Project 
Prepared for the Klamath River Renewal Corporation | February 2020 
©2020 Aon 

1 

 

 

Table of Contents 
Reliance Statement ....................................................................................................................................... 2 

Executive Summary ...................................................................................................................................... 3 

Project Overview ........................................................................................................................................... 5 

Method of Approach ...................................................................................................................................... 6 

Project Risk Commentary ............................................................................................................................. 7 

Definite Plan and KHSA Appendix L Insurance Requirements ...................................................................... 9 

Aon’s Risk and Insurance Commentary ...................................................................................................... 15 

Risk Register ............................................................................................................................................... 21 

Conclusion................................................................................................................................................... 21 

Appendix A – Aon Proposed Insurance Plan .............................................................................................. 22 

Appendix B – Insurance Budget ................................................................................................................. 25 

AON 
20200228-5326 FERC PDF (Unofficial) 2/28/2020 3:07:25 PM



Risk & Insurance Due Diligence Report for the Klamath River Renewal Project 
Prepared for the Klamath River Renewal Corporation | February 2020 
©2020 Aon 

2 

 

 

Reliance Statement 
This report is prepared for the Klamath River Renewal Corporation (KRRC or Client) in respect to the 
procurement of the Klamath River Renewal Project (Project). It may be relied on by the following parties 
(Parties): 

• Klamath River Renewal Corporation 
• The State of California 
• The State of Oregon 

 
We confirm that the Parties may rely upon this report in connection with and for the purpose of: 

• The provision or underwriting (as the case may be) of financial accommodation, equity, debt or 
hybrid investment, leasing finance or residual value guarantees to facilitate the Project 

• Pre or post financial close debt financing or sale, transfer or assignment of the above financial 
accommodation, equity or debt investment, hybrids issues, including the issue of a disclosure 
document to finance the Project, leasing finance, residual value guarantees or underwriting positions 
which occurs within 12 months of financial close (together, the Financing) 

• FERC license transfer to Klamath River Renewal Corporation 

We confirm that the Parties are permitted to extract parts of the report to be inserted into any information 
memorandum and/or disclosure document (IM) used in connection with any Financing of the Project or any 
part of it, provided that: 

• A full copy of the report is made available to each recipient of the IM 
• Each extract is a complete and accurate transcription of the relevant part of the report 
• It is clearly stated in the IM that the extract is an extract from the report 
• It is clearly stated in the IM that the recipients may not rely upon the extract but only rely on the full 

Report and then subject to any limitations or disclaimers in the report 

We also confirm that we are prepared to answer queries with respect to this report raised by any of the 
Parties or potential Financiers or underwriters in any syndication or sell down process, which may arise in 
the six-month period following financial close of the Project. We further confirm that we are prepared to 
answer queries with respect to this report raised by FERC, the State of California, or the State of Oregon 
which may arise in the six-month period following FERC license transfer. 

For the purposes of this reliance statement, Financiers means each person who provides or participates in 
financing including: 

a) Each arranger, underwriter, note holder or participant in the facilities related to the Financing and any 
agent or trustee (including any security trustee or security agent) acting for any of them 

b) Each working capital facility provider 
c) Each interest rate, foreign exchange or other hedge counterparty 
d) Each person who provides Financing as a lessor under a financing or operating lease or as a 

residual value guarantor on or post financial close including each arranger, underwriter, dealer, 
participant or note holder in the Leasing Arrangements related to the financing or any agent or 
trustee acting for any of them 

e) Any credit support provider to a borrower under a financing 

in each case as at financial close; and 

• Each and any person who becomes a substitute, transferee or assignee of any of the persons 
referred to in (a), (b) and (e) within 12 months of financial close. 

This report is based upon the information that the Client and its representatives have provided. The Client is 
responsible for the accuracy and completeness of the information, and we accept no responsibility arising 
from the Client’s failure to provide complete and accurate information. 

AON 
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Executive Summary 
This report has been produced by Aon at the request of the Klamath River Renewal Corporation for the 
benefit of the KRRC and related parties (collectively referred to as the “Stakeholders”), involved in the 
Project. KRRC engaged Aon for certain Insurance Advisory services (“Insurance Services). This report is 
provided for the benefit of all Stakeholders and may be relied upon by the Stakeholders. 

This report summarizes the Insurance Services and provides certain recommendations based upon those 
Insurance Services including but not limited to: 

• Risk Assessment including analytics and risk modelling which is set forth in Appendix C of Aon’s July 2019 
Risk & Insurance Due Diligence Report: 
- The analytic and risk modelling reveals that the total exposure (general liability, errors and 

omissions, haul away auto, and workers compensation) at a 99.5% confidence level is 
$120.61M. 

- As seen in Appendix C, dam failure presents the greatest risk. At a 99.5% confidence level, the 
total estimated cost associated with a dam failure is $119.97M. 

- Wildfire does not present a significant risk and at a 99.99% confidence level the exposure is 
estimated to be no greater than $6.26M. 

- The revised insurance program outlined by Aon will provide greatest value for money; sufficient 
limits; and, based upon advice of the Hawkins, Delafield and Wood firm, the coverage and 
indemnity necessary to cover these risks. 

 
• Risk Assessment including Project Risk Register: 

- Working in conjunction with AECOM and the Stakeholders, Aon has attempted to identify all of 
the potential causes of loss. 

- Based upon the original Project Agreement1, Aon identified which party “owns’ the risk and the 
risk mitigation tools available. 

- For those risks where insurance is “potentially available”, the determination for whether 
insurance is available is based upon the facts associated with the loss (assumes that the loss is 
not otherwise excluded) and the damages being claimed. 

 
• Risk Assessment including Project Insurance Program: 

- The Definite Plan made several insurance recommendations, including but not limited to: 

 A general liability only owner-controlled insurance program (OCIP) 

 KRRC, Kiewit, and all contractors procuring their own workers compensation insurance 
program 

 Builder’s Risk /Inland Marine limit based upon 100% of the replacement value of any 
salvaged material or property and procured by KRRC 

 Professional Liability to be purchased by Kiewit with limits as high as 20% - 40% of the 
construction value. 

 
 

1  It is Aon’s understanding that the scope of work under the original Project Agreement has been split 
between Kiewit Infrastructure West (Kiewit) for civil work and HGS, LLC (HGS) for restoration work. 

20200228-5326 FERC PDF (Unofficial) 2/28/2020 3:07:25 PM



Risk & Insurance Due Diligence Report for the Klamath River Renewal Project 
Prepared for the Klamath River Renewal Corporation | February 2020 
©2020 Aon 

4 

 

 

 
- Given the current insurance marketplace, Aon concludes that certain changes to the original 

Project Insurance Program should be allowed to create the greatest value for money and provide 
the sufficient protections to the Project and the Stakeholders: 

 
Kiewit Insurances 

 Allow Kiewit to use its corporate insurance program for the general liability and 
umbrella liability coverage with dedicated project limits of $200M which will renew 
annually; 

 Allow Kiewit to use its corporate insurance for the auto and workers compensation 
coverage; 

 Builder’s Risk/Inland Marine limit based upon the probable maximum loss (“PML”) vs. 
replacement value and to be procured by Project Co/Kiewit. By utilizing the PML, the 
limit will account for the increased value in the roads, bridges and other project 
improvements; 

 Allow Kiewit to use its corporate insurance program for the professional liability with 
dedicated project limits of $25M which will renew annually. This will provide the same 
protections as a project specific placement while eliminating the costs associated with 
a project specific placement. 

 Watercraft and Aircraft Liability with $5M limits for each of the exposure, except 
helicopters which should be $10M: watercraft, aircraft, helicopters, and drones to the 
extent there is exposure. The watercraft liability and aircraft liability should be 
scheduled on the excess policy. However, if the drones are under 10 kg, use of the 
general liability is permissible. 

 
 

HGS Insurance 

 Allow HGS to use its corporate insurance program for the general liability and 
umbrella liability coverage with dedicated project limits of $75M which will renew 
annually. 

 Allow HGS to use its corporate insurance for the auto and workers compensation 
coverage 

 Professional Liability Limits of $15M and allow HGS to use its corporate program to 
satisfy this requirement if it can provide dedicated project specific limits. 

 Watercraft and Aircraft Liability with $5M limits for each of the exposure, except 
helicopters which should be $10M: watercraft, aircraft, helicopters, and drones to the 
extent there is exposure. The watercraft liability and aircraft liability should be scheduled 
on the excess policy. However, if the drones are under 10 kg, use of the general liability 
is permissible. 

 
KRRC Insurance 

 General Liability Owner’s Interest Policy with limits of $50M. 

 Contractor’s Pollution Liability and Pollution Legal Liability with linked limits of $50M and 
procured by KRRC. 

 

It must be clearly understood that, at this time, no project insurances have been bound and no insurance 
premium costs have been incurred. KRRC does maintain its corporate insurance program, which was 
renewed on June 30, 2019. The project insurances will be placed prior to Project Implementation Work. 
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Project Overview 
The Klamath River Renewal Project (the “Project”) comprises the removal of four dams on the Klamath River 
– J.C. Boyle, Copco 1, Copco 2, and Iron Gate, along with appurtenant structures. The Project is intended to 
restore the natural, free-flowing condition and restore volitional fish passage through river miles 193.1 to 
234.1. In addition to the deconstruction activities, the Project Company will be responsible for remediating 
and restoring the reservoir sites, minimizing adverse impacts downstream, ensuring project completion with 
available funds, and avoiding damages and liabilities to PacifiCorp, the States, and third parties. The 
estimated cost of the progressive design-build contract is estimated to be $237.6M million. The estimated 
cost of project oversight, liability transfer, environmental compliance, technical support, construction 
management, mitigation measures and monitoring and reporting is estimated to be $133.3M with a 
contingency of $62.8M. 

 
 

Project Map 
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Method of Approach 
The review and commentary on insurance and risk management issues are based on the review of project 
documentation. This documentation includes the Definite Plan and other data as provided by the Klamath 
River Renewal Corporation and its advisors. 

Specifically, Aon has reviewed the following documents: 

• Klamath Hydroelectric Settlement Agreement dated February 18, 2010, Amended April 6, 2016 and 
November 30, 2016 (“KHSA”) 

• Definite Plan dated June 2018 and July 2, 2019 

• Request for Proposal dated December 21, 2018 

• Project Agreement dated April 24, 2019 

• Operations & Maintenance Agreement dated September 20, 2017 

• FERC Board of Consultants Letter Report No. 1 and KRRC Response Letter dated December 12, 
2018 

Risks that have been identified through the review of the above documentation and through consultation with 
Stakeholders, have been discussed and matched with solutions utilizing the following approach: 

Aon has utilized its Project Enterprise Risk Assessment (PERA) approach in its analysis of the risks on the 
Project. PERA is a proprietary enterprise risk management solution which is tailored to complex construction 
projects. The PERA methodology involves the following: 

• Risk Identification 

• Map to potential risk solutions, including transfer by insurance, transfer by contract, transfer by 
alternative method, and risk controls 

• Certain proposed solutions, if possible, could be vetted through meetings with various Stakeholders 
in order to test the integrity of the solution 

 
This method will also attempt to address risks outside of the usual hazard quadrant and will provide the 
Stakeholders with a project wide “risk matrix” that includes identified risks and potential solutions. Some 
solutions may not involve transferring risk to insurance carriers, and Aon will discuss with Stakeholders 
techniques for implementing these solutions. 

Aon’s risk matrices were then compared to the Aecom risk register to ensure that all risks were identified 
and properly classified. The combined risk matrix/risk register were then used to conduct the risk analytic 
and modelling and quantify the potential risk. This allowed Aon to determine the appropriate levels of 
insurance and avoid over insuring the project, which would not have delivered good value for money. 
Aecom utilized the combined risk matrix/risk register to produce a roll-up contingency estimate. 

AON 
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Project Risk Commentary 

Below Aon has provided a summary of critical risk clauses within the Definite Plan and the Project 
Agreement. 

 
Key Project Risks 

 
The following discussion of project risks explores the risks that were highlighted by Stakeholders during the 
February 19, 2019 risk workshop held at the Aon San Francisco office. The risks raised by Stakeholders 
were then quantified and analyzed by Aon Global Risk Consulting (AGRC) to provide estimates of the risk of 
potential losses by line of coverage and by risk. Below is a summary of potential losses by line of coverage: 

 

  GL E&O Haul Away– 
AL 

Workers 
Comp 

Total Before 
Insurance 

 Average 
Loss 

$6.19 $0.53 $1.15 $3.72 $11.58 

 CAT Loss $62.12 $10.62 $3.78 $12.37 $70.50 

       

Confidence 
Level 

Years/Event      

10%  $0.26 $0.00 $0.39 $1.95 $3.62 

20%  $0.39 $0.00 $0.54 $2.26 $4.21 

30%  $0.53 $0.00 $0.67 $2.53 $4.74 

40%  $0.70 $0.00 $0.80 $2.78 $5.31 

50% 2 $0.93 $0.00 $0.94 $3.05 $6.04 

60% 2.5 $1.34 $0.00 $1.11 $3.36 $7.09 

70% 3.3 $2.26 $0.00 $1.31 $3.77 $9.19 

80% 5 $6.64 $0.00 $1.59 $4.40 $13.45 

90% 10 $16.93 $0.00 $2.09 $5.90 $24.48 

95% 20 $29.01 $0.00 $2.62 $8.04 $36.19 

99% 100 $67.92 $18.04 $4.28 $14.48 $78.72 

99.38% 161 $109.38 $25.71 $4.89 $17.05 $120.61 

99.5% 200 $125.98 $28.87 $5.27 $18.19 $135.36 

99.90% 1,000 $254.81 $69.71 $8.97 $28.27 $264.49 

99.95% 2,000 $303.28 $106.86 $11.75 $33.35 $308.11 

99.99% 10,000 $394.77 $195.56 $21.18 $46.28 $404.89 

 
For the Aon Risk Modeling Report, see Appendix C of the Risk and Insurance Due Diligence Report. 
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Wildfire 

Wildfire is the is one exposure that has risen to the top of the list for casualty insurers. Though the amount of 
work associated with disconnecting the electrical transmission lines from the hydroelectric dams is small in 
comparison to the overall project it is and will most certainly become a major concern from an underwriting 
perspective. Unfortunately, starting with the San Diego brush fires to the recent fires in Southern California 
and most certainly Northern California, wildfire has now reached catastrophic stature in the industry and will 
become a driving force in the ability to place general liability coverage. Based on an analysis by KRRC’s 
attorneys, of the three potential theories of liability for wildfire damage – negligence, trespass by fire, and 
inverse condemnation – inverse condemnation would not apply to KRRC as it is not an investor-owned 
regulated utility. Additionally, PacifiCorp maintains all operational risk until the dams are disconnected from 
the power grid (decommissioned). Consequently, KRRC or the Project Company would only be liable for 
damages due to negligence and trespass by fire and general liability policies should cover most potential 
claims for property damage and bodily injury. However, as KRRC’s attorneys note, punitive damages cannot 
be covered by insurance under California law. According to the analysis done by Aon, the potential liability 
exposure from wildfire is relatively low with losses estimated to be $6.26M at a 99.99% confidence level. This 
is primarily due to the rural nature of the project area and PacifiCorp’s historic wildfire losses. 

 
Downstream Sediment Deposits 

The potential for a negative impact on downstream water quality is of significant concern, especially if there 
are issues related to contamination of the sediments. There could also be a negative impact at the point at 
the Klamath empties into the ocean. Much of this risk should be covered by the pollution legal liability 
coverage. 

 
Dam Failure 

 
The product of the annual probability of dam failure from a particular failure mode and the magnitude of the 
resulting consequences. Statistically, over 50% of dam failures in the U.S. can be linked to geologic and 
geotechnical problems. Professional liability underwriters view any dam work substantially more challenging 
because of the potential for catastrophic loss. According to the analysis by Aon, the potential liability 
exposure from dam failure is somewhat significant, with projected losses estimated to be $119.97M at a 
99.5% confidence level. However, PacifiCorp is responsible for all operational risks until decommissioning. 
Consequently, KRRC’s exposure is limited to post-decommissioning through dewatering, a period which is 
estimated to be less than a year. 

 
Failure of the Substation 

 
Damage to the substation during the period between license surrender by PacifiCorp and decommissioning 
could add significant costs to the project as substations not easily replaced. Also, should there be substation 
failure, there could be negative impacts to the environment. The potential losses from substation failure can 
arise from any time after the project starts to the last date of power generation. Aon estimates that losses at 
a 99.5% confidence level would be $20.79M. However, KRRC and/or ProjectCo/Kiewit would only be 
responsible for losses arising out of damage caused by the deconstruction of the dam, not the operational 
exposure. 

 
Hatchery Failure or Fish Kill 

 
If the water intake is compromised, there is the risk of losing endangered species. Additionally, there is a risk 
of loss through KRRC or contractor negligence that causes the hatchery work to fail. Aon estimates that 
losses at a 99.5% confidence level would be $113.71M. However, per the KHSA, California Department of 
Fish and Wildlife (“DFW”) will have continued responsibility for operation of the hatcheries. As such, any 
losses associated with operational exposure would not fall to KRRC. 

AON 
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Discovery of Tribal Cultural Resources 
 

There is a good chance that during the decommissioning and facilities removal, a contractor will discover 
tribal cultural resources. If that occurs, work may have to stop while until an investigation can be   
Conducted which could prolong the construction period; depending on where in the facilities removal cycle 
process the discovery occurs, there may be a need for work not originally within the scope of work to ensure 
embankments are stable. This would be considered an uncontrollable circumstance. 

 
Yreka Water Supply Pipeline Move 

 
There is risk that KRRC or contractor negligence may cause the Yreka water supply pipeline to fail or fail to 
operate properly. Key inputs to understanding the liability implications of this risk would be the duration of the 
failure and the water usage by the citizens of Yreka. Aon estimates the losses at a 99.5% confidence level 
would be $49.49M. 

 
Uncontrollable Circumstances 

As defined in the Project Agreement, the Uncontrollable Circumstances are intended to ensure that project 
risks are transferred to the party best capable of managing, mitigating or transferring each risk. The 
Uncontrollable Circumstances are comprehensive and have the KRRC retaining risks that are typically 
retained by Owners on large, complex infrastructure projects. These risks are typically either in the relative 
control of the KRRC, such as errors, omissions, or insufficiencies in information provided on behalf of the 
KRRC; are uninsurable, such as labor disputes or strikes affecting specific trades at a regional or national 
level; or would be considered acts of God, such as earthquakes, fires, tornadoes, or floods. Having the 
KRRC carry responsibility for these foreseen events allows the Project Company to reduce some of the 
contingencies that they would otherwise be carrying in their bids.  

 
Definite Plan and KHSA Appendix L Insurance Requirements 

Corporate Program 
 

The KHSA does not have any requirements for a corporate program. 

The Definite Plan has the following requirements: 

KRRC was to procure a corporate insurance program which is intended to address KRRC’s general risks as 
a business entity and include the following coverages: 

 
· $1,000,000 Commercial General Liability policy which is supplemented by a $5,000,000 Umbrella 
policy 

 
· $10,000,000 Directors and Officers policy that protects the KRRC’s board members 

 
· Worker’s Compensation and Employer’s Liability policy with a $1,000,000 limit for the KRRC 
employee(s) 
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· 
 

Commercial Automobile policy with $1,000,000 in limits 
 

· Commercial Property policy that covers the KRRC’s scheduled property 
 

KRRC’s corporate insurance program was to name PacifiCorp, the State of Oregon, the State of California, 
and their respective officers, agents, employees, and members as additional insureds in accordance with the 
requirements of the Amended KHSA. 

 
 

Project Insurance Program 
The KHSA provides that DRE agrees to follow, or to contract with a contractor(s) that will follow, the 
consolidated insurance program approach so the DRE, or the contractor(s) that it contracts with, will 
purchase the General Liability insurance and Worker’s Compensation insurance for all the contractors 
involved in Facilities Removal. The Definite Plan provides that the Project Insurance Program will be an 
“owner-controlled insurance program” or OCIP for purposes of securing certain project coverages. Under an 
OCIP, the owner establishes a Commercial General Liability and Umbrella insurance program in which 
contractors and subcontractors enroll for coverage, rather than requiring each contractor or subcontractor to 
procure insurance independently. 

 
 

 
Policy Type 

 
Definite Plan – Appendix A 

 
KHSA 

 
Aon Commentary 

 
General Liability 

 
Limits of $2M occ. / $4M 
prod. comp ops /$4m 
general aggregate 

 
Policy to cover KRRC, the 
dam removal contractor and 
all eligible subcontractors for 
their work at the Project. 

 
The goal was to provide a 
comprehensive, seamless, 
and efficient insurance 
program which: (1) 
precludes insurers from 
denying coverage based 
upon other available 
coverage; (2) removal of 
cross-litigation costs caused 
by multi-party losses on a 
construction project; (3) 
allows the project 
sponsor/owner to control 
and design the coverage it 
intends to procure and the 
costs of coverage. 

 
No limits specified. 

 
Policy to cover third- 
party property 
damage and third- 
party bodily injury 
that occurs from 
activity performed at 
the dam 
deconstruction site. 

 
Neither the Definite Plan nor the 
KHSA address allowable 
deductibles and/or self-insured 
retentions. 

 
KRRC should not have to pay for 
any SIRs or deductibles 
associated with this coverage 

 
The rationale for switching from a 
CCIP to allowing for the use of the 
corporate programs of Kiewit and 
HGS is explained later in this 
document. 

 
Our recommendation is that the 
products completed operations 
cover be maintained through the 
statute of repose or the period 
within which to file a lawsuit. 
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Policy Type 

 
Definite Plan – Appendix A 

 
KHSA 

 
Aon Commentary 

 
Umbrella/Excess Liability 
as part of the CCIP 

 
Limits of $200M 

 
This policy is to follow form 
to the CGL and will cover all 
enrolled parties, which is an 
added value for smaller 
contractors who cannot 
afford these limits. 

 
To provide excess 
coverage for general 
liability and auto 
liability 

 
As set forth in the revised GL 
comments and later in Aon’s Risk 
and Insurance Commentary, the 
use of corporate programs 
delivers the greatest value for 
money while providing sufficient 
coverage for KRRC and the 
Stakeholders. 

 
The general liability, auto liability 
and employer’s liability policies 
are to be listed on the schedule of 
underlying coverage. It is 
recommended that the aircraft 
liability and the marine liability be 
listed on the schedule of 
underlying coverage too. 

 
Worker’s 
Compensation/Employer’s 
Liability 

Limits: 
Workers Comp – 
applicable statutory 
requirements 
Employer’s Liability - $1M 

 
Requires all contractors and 
subcontractors to procure 
this coverage separate and 
apart from the CIP. The 
reasoning for not covering 
under an CIP is because the 
coverage is statutory. 

Includes 
requirement for 
USL&H 

 
To provide coverage 
for injuries that 
occur on the dam 
deconstruction site 
to individual 
workers. 

 
Neither the Definite Plan nor the 
KHSA address allowable 
deductibles and/or self-insured 
retentions. 

 
There are no statutory prohibitions 
to including the worker’s 
compensation and employer’s 
liability in the CCIP. 

 
As set forth in the revised GL 
comments and later in Aon’s Risk 
and Insurance Commentary, the 
use of corporate programs 
delivers the greatest value for 
money while providing sufficient 
coverage for KRRC and the 
Stakeholders. 

 
Commercial Auto Liability 

 
$1M CSL per accident for 
bodily injury and property 
damage. 

 
Required of all contractors 
and subcontractors for all 
owned, leased, and non- 
owed vehicles used in 
connection with the work. 

 
To provide coverage 
for third-party 
property damage 
and third-party 
bodily injury for the 
auto fleet used 
related to the 
construction 
activities. 

 
Given the exposure, Aon would 
recommend at least $5M in 
coverage for Kiewit and HSG, 
LLC and then allow Kiewit and 
HSG, LLC to determine the 
appropriate limits for its 
subcontractors but not less 
than $2M. 

 
Auto to include MCS 90 and CA 
9948. 

20200228-5326 FERC PDF (Unofficial) 2/28/2020 3:07:25 PM



Risk & Insurance Due Diligence Report for the Klamath River Renewal Project 
Prepared for the Klamath River Renewal Corporation | February 2020 
©2020 Aon 

12 

 

 

 

 
Policy Type 

 
Definite Plan – Appendix A 

 
KHSA 

 
Aon Commentary 

 
Builder’s Risk/Inland 
Marine or Commercial 
Property 

 
Applies a slightly 
unconventional analysis to 
the limit. 100% of the 
replacement value of any 
salvaged material or 
property 

 
Will be purchased by KRRC 
as a project specific 
property cover. 

 
To provide property 
coverage for 
damage to any 
equipment or 
components of the 
dam that will be 
restored or 
salvaged; 

 
This coverage should only be 
required from Kiewit and not from 
RES for reasons explained later in 
this report. 

 
Neither the Definite Plan nor the 
Project Agreement address 
allowable deductibles and/or self- 
insured retentions. 

 
As explained in greater detail in 
Aon’s Risk and Insurance 
Commentary, we believe there are 
greater advantages to having 
Kiewit procure the builder’s risk 
coverage. 

 
Contractor’s Pollution 
Liability (“CPL”) and 
Fixed Site Pollution 
Liability 

 
CPL Limit - $100M 
PLL Limit - $100M 

 
KRRC to procure both 
policies. The CPL will cover 
all contractors and 
subcontractors at the project 
site. The PLL go into effect 
when KRRC acquires title to 
the dam facilities and should 
be written with the same 
insurers as the CPL to 
address any pre-existing 
environmental damages. 

 
CPL will provide 
third-party coverage 
for clean-up and 
remediation costs, 
bodily injury, 
property damage 
(including natural 
resources damages, 
loss of use and 
diminution in value) 
and legal defense 
expenses, as a 
result of pollution 
conditions arising 
from operations 
performed by or on 
behalf of the 
contractor. 

 
Neither the Definite Plan nor the 
Project Agreement address 
allowable deductibles and/or self- 
insured retentions. 

 
Aon further recommends that the 
CPL/PLL be a combined policy 
with limits of $50M. Based upon 
our actuarial analysis, $50M in 
limit should be sufficient to cover 
the potential pollution risk. 
However, Aon is pricing an 
additional $50M in coverage so 
KRRC can consider the 
cost/benefit tradeoff of 
additional insurance. 
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Policy Type 

 
Definite Plan – Appendix A 

 
KHSA 

 
Aon Commentary 

 
Professional Liability/ 
Errors and Omissions 

 
Limits up to $25M 

This coverage will be 
required under the 
terms of KRRC’s design 
contract procurement, 
whether on a stand- alone 
basis or as part of a design- 
build procurement. It will go 
into effect when KRRC 
retains the design 
professional. 

 
Coverage limits may be as 
high as 20% - 40% of the 
construction value. 

 
To provide coverage 
to protect an insured 
if their client is 
financially harmed 
from the rendering 
of their professional 
services or advice 
(including lack 
thereof) and for 
which the insured is 
held legally liable 

 
Discussions have been had with 
Kiewit about their corporate 
program, and they have 
demonstrated that they have the 
same types and kinds of 
coverages as a CPPI. As such, it 
is permissible for Kiewit to use 
their corporate program if they can 
provide dedicated, project-specific 
limits which they have agreed to 
do. 

 
HGS can either use their 
corporate program with dedicated, 
project-specific limits, or they will 
be purchasing a project specific 
policy. 

 
Aon agrees that the Project 
Company and all design 
professionals should carry 
professional liability coverage. 

 
Limits of 20% - 40% of the 
construction values could raise 
red flags for the insurers and raise 
the overall cost of coverage. 

 
Watercraft and Aircraft 
Liability 

 
The Definite Plan does not 
require these insurances 

 
The KHSA does not 
require these 
insurances 

 
If no other aircraft are being used, 
drones can often be scheduled on 
the general liability policy if they 
are below 10 kg. It is 
recommended that the watercraft 
and aircraft liability policies be 
scheduled on the umbrella/excess 
policy(ies). 

 
 

Other Obligations under Definite Plant and KHSA 
 

Each of these polices shall name PacifiCorp, the State of Oregon, the State of California, and their 
respective officers, agents, employees, and members as additional insureds. KRRC will provide certificates 
of insurance evidencing that policies of insurance providing such provisions, coverages, and limits as set 
forth above to PacifiCorp and the States before any contract for dam removal is effective and before dam 
removal work begins and/or Facilities Removal Work begins. The Definite Plan adds the following 
requirement: 
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ADDITIONAL INSURED: PacifiCorp, the State of Oregon, 
the State of California, and their respective officers, employees 
and agents are Additional Insureds for the CONTRACTOR’s 
activities to be performed under this Contract. Coverage is 
primary and non-contributory with any other insurance and 
self-insurance. 

 
Specialty Corporate Indemnitor 

Appendix L to the KHSA requires KRRC to identify and contract with a specialty corporate indemnitor (a 
Liability Transfer Corporation, or LTC) to protect the States or Oregon, California and PacifiCorp from 
potential liability that may be uninsurable or underinsured. The LTC can be structured contractually, through 
third-party indemnities or with potentially with additional special insurance products. The LTC may perform 
portions of the Project and will assume responsibility for various project risks, both during project execution 
and post-project. 
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Builder’s Risk 

 

Aon’s Risk and Insurance Commentary 

The unique deconstruction nature of the project leads to a challenge in identifying to adequate coverage 
requirements for the builder’s risk policy. Builder’s risk insurance is typically purchased to protect an asset 
that is increasing in value as the project continues whereas the Klamath River Renewal Project will be 
primarily focused on the removal of assets. For example, if a covered peril were to occur that causes 
substantial damage to the existing assets, such as a fire, the builder’s risk would not necessarily step in to 
cover the costs of removal of the damaged assets as dam removal is a key aspect of the Project scope. 

 
The current requirements in the Project Agreement require that the builder’s risk policy cover the full value of 
any salvage material or property at the Project Site. Considerations for the recommended limits for the 
builder’s risk policy should include the values of the road improvements, the Yreka water supply work, 
recreational facilities, and the revegetation work. 

 
Additionally, the current requirements in the Project Agreement have KRRC procuring the builder’s risk 
policy. In assessing the efficiency of KRRC taking this approach to the builder’s risk policy, there may be 
some concern that insurance markets may not necessarily be interested in participating on the project. Our 
recommendation is to require Kiewit to purchase the builder’s risk coverage. By doing so, KRRC and the 
other stakeholders should be able to take advantage of Kiewit’s bargaining leverage with its insurers. This 
should provide more efficiency in terms of pricing for the project as well as fulsomeness of coverage if the 
project can be scheduled on the Kiewit’s master builder’s risk policy. 

 
If KRRC does procure the builder’s risk policy, KRRC should consider how it the deductibles should be paid. 
There should be some, if not all, of the deductible responsibility assigned to the Kiewit or contractor who 
caused the damage. 

General Liability and Worker’s Compensation/Employer’s Liability Program 
Structure 
While there are many exposures associated with this project, such as lowering the water level in the river so 
Kiewit will work in dry conditions versus wet, there is one exposure that has risen to the top of the list and 
that is the wildfire exposure. Though the amount of work associated with disconnecting the electrical 
transmission lines from the hydroelectric dams is small in comparison to the overall project it is and will most 
certainly become a major concern from an underwriting perspective. Unfortunately, starting with the San 
Diego brush fires to the recent fires in Southern California and most certainly Northern California, wildfire has 
now reached catastrophic stature in the industry and will become a driving force in the ability to place 
coverage for contractors and projects alike where there is exposure to wildfire. However, as evidenced in the 
PacifiCorp’s analysis of CALFIRE data sources vs. Tier Designation, the wildfire exposure is minimal. 
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From a casualty or third-party liability, inclusive of worker’s compensation/employer’s liability, perspective 
there are three ways to approach this project risk. The project can be insured utilizing: 1) an Owner 
Controlled Insurance Program or OCIP, 2) a Contractor Controlled Insurance Program or CCIP or 3) the use 
of the Kiewit and HGS’ corporate policies. Each of these approaches are valid ways in which to insure the 
risks associated with the Project and all three have proven to work over time. Neither one of these ways is 
necessarily the right or wrong way to approach insuring the Project. Each method has advantages and 
disadvantages from a KRRC perspective, which will be explored in detail below. 

 
Controlled Insurance Programs Generally: 

 

To understand why controlled insurance programs (“CIPs”) are often chosen to insure a project, one must 
look to how insurance law has developed over the years. 

 
The commercial general liability insuring agreement reads as follows: 

 
We will pay those sums that the insured becomes legally obligated to pay as damages 
because of "bodily injury" or "property damage" to which this insurance applies. We will have 
the right and duty to defend the insured against any "suit" seeking those damages. However, 
we will have no duty to defend the insured against any "suit" seeking damages for "bodily 
injury" or "property damage" to which this insurance does not apply. 

 
* * * 

 
This insurance applies to "bodily injury" and "property damage" only if: 

(1) The "bodily injury" or "property damage" is caused by an 
"occurrence" that takes place in the "coverage territory"; 

 
(2) The "bodily injury" or "property damage" occurs during the policy 
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period; 
 

As such, for there to be coverage under the policy, the insured must prove: 
 

1. That there was an “occurrence”; 
2. That there was “bodily injury” or “property damage” caused by the “occurrence”; 
3. That the “bodily injury” or “property damage” resulted in “damages”; 
4. That the insured is legal obligated to pay those damages; 
5. That the “occurrence” took place in the “coverage territory”; and 
6. That the “bodily injury” or property damage” occurred during the policy period. 

 
The ‘legally obligated’ wording raises two legal issues: (1) joint and several liability and (2) anti-indemnity. 
California is a modified joint and several state which means that a defendant can be held 100% responsible 
for economic damages and severally liable for noneconomic damages. Oregon, with the exception of 
environmental torts, follows the rule of several liability only unless part of the judgment is uncollectible and 
then it may be reallocated. As for anti-indemnity, California Civil Code §2782 states that neither public nor 
private owner can force subcontractor to indemnify or insure another party for that other party’s “active 
negligence or willful misconduct,” for defects in the project’s design provided to the subcontractor, or for 
claims arising out of the scope of the subcontractor’s work. Oregon Revised Statute §30.140 prohibits 
intermediate indemnity, which is when the subcontractor assumes responsibility for the other’s negligence in 
whole or in part. 

 
Given these differences in law and the potential for KRRC to be sued in California or Oregon, this creates 
uncertainties as to whether KRRC is protected under the contractors’ and subcontractors’ insurance policies. 
A controlled insurance policy eliminates these uncertainties, to a certain extent, by having all parties insured 
under a single policy. The CIP will respond to claims against all enrolled contractors thereby eliminating the 
need for apportionment of fault and indemnification. 

 
The “occurrence” requirement raises issues with respect to trigger of coverage and how the primary policies 
in effect will be exhausted. California is a continuous trigger state for environmental claims and there is a 
split in authority for construction defect, but the rulings are trending toward a continuous trigger. Oregon is an 
“injury-in-fact” state which means that coverage exists under every policy that is in effect during the time 
periods in which damage to property actually occurs. Since both “triggers” can implicate multiple policies, 
one must now look to how California and Oregon apply the “exhaustion of coverage” principle. In California, 
certain courts have adopted a horizontal exhaustion position, but the Supreme Court has yet to rule on the 
issue. Oregon has yet to rule on the issue. Horizontal exhaustion is the principle that all primary policies that 
could respond to a loss must be exhausted before each joint tortfeasor’s excess policies can be tapped for 
defense and indemnity. 

 
Trigger and exhaustion are moot when a CIP is placed because all enrolled contractors are insured under a 
single policy and the policy is for the term of the project. 

 
 

Owner Controlled Insurance Program 
 

Advantages 
1) Control of coverage for both general liability and worker’s compensation, although worker’s 

compensation is not currently contemplated under the current OCIP. 
2) Assurance all contractors working on the project will be insured and insured with the same coverage 

as all other contractors, consistency of coverage. 
3) Project risks are addressed all in a single policy without the concern for a market renewal. 
4) Complies with current Federal Regulators understanding of how the project will be insured. 
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Disadvantages 
1) Financial obligations for the risk and losses under the program, (i.e. deductible payments) both 

during and after the completion of the project. 
2) Project insurance costs (i.e. economies of scale) 
3) Underwriter focused attention to the risks associated with this single project. 

 
Though an Owner Controlled Insurance Program has certain advantages around control of coverage and 
limits, it does bring with it the financial obligation that potentially could happen post dissolution of KRRC. This 
financial obligation is a variable that could pose problems based on the structure of the OCIP. The greater 
concern is the issue of wildfire coverage and the ability to obtain a program with this coverage. Currently 
unknown to Aon is whether PacifiCorp’s current liability program contains wildfire or excludes it. PacifiCorp 
may also maintain a separate wildfire only liability program and being an insured party in this program may 
cause problems in the placement of a dedicated project liability program, as carriers may go over line and 
not be able to support an OCIP. If we are ultimately required to place a GL only OCIP for this project, we 
would endeavor to place such coverage including wildfire and would attempt to eliminate any deductible 
obligations for KRRC post dissolution. 

 
Contractor Controlled Insurance Program 

 

Advantages 
1) Relieves KRRC of the financial obligations for the risks and losses associated with the project. 
2) Control of coverage can still be established via contract with the Project Company, (i.e. types of 

policies and coverage terms – certain coverages have to be included in the CCIP) 
3) Project Insurance Costs – Project Company will likely have more influence in the marketplace due to 

the scale of its insurance program vs. that of a single KRRC placement. 
4) Project risks are addressed all in a single policy without the concern for a market renewal. 

 
Disadvantages 

1) Underwriter focused attention to the risks associated with this single project. However, if the Project 
Company has a rolling CIP, it will not be as highly scrutinized. 

 
A CCIP has advantages that may serve this project better than an OCIP. Foremost, it takes away the 
financial obligations with the potential to be slightly more expansive in coverage. Similar to the OCIP 
approach, the CCIP would address the project risk without the need for a market renewal eliminating the 
worry of a renewal and underwriters changing view to possibly insuring the project. While the CCIP approach 
will bring attention to the project and the associated risks, the Project Company will likely seek coverage from 
its current corporate insurer and have greater bargaining power. If the Project Company has a rolling CIP 
program, the project will likely get rolled into the program with little scrutiny. 

 
Project Company’s Practice Program 

 

Advantages 
1) Relieves KRRC of the financial obligations for the risks and losses associated with the project. 
2) Control of coverage can still be established via contract with the Project Company, (i.e. types of 

policies and coverage terms – certain coverages have to be included in their practice program) 
3) Project Insurance Costs – Project Company probably has greater bargaining power in the 

marketplace due to its economy of scale vs. a single KRRC placement. 
4) Dedicated project-specific limits which are annually renewing 
5) Avoids CIP costs 

 
Disadvantages 

1) Project Company’s insurance is subject to renewal every year which may have impact on pricing and 
coverage. 
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2) Reliance on Project Company’s ability to manage subcontractors insurance and potential lack of 
consistent coverage. 

3) Insurer unlikely to add KRRC as an insured on the policy, thus requiring an Owner’s Interest policy. 
 

The Project Company’s Practice Program approach has the advantage that this project would just be one of 
many that the contractor has and would not necessarily receive the same direct underwriting scrutiny that 
would be done on a project specific basis, either OCIP or CCIP. One potential source of uncertainty in this 
approach is that the Project Company and its subcontractors will have to deal with their respective insurance 
renewals and possible changing market conditions during the Project Implementation Work. However, if they 
are contractual obligated to provide the required limits and coverages then KRRC has that to rely on but with 
the caveat that the terms required may not be able to be met in year 3 of the program as an example. The 
other concern is how the legal issues are addressed if there are multiple parties at fault with multiple policies 

 
Owners Interest Liability Program 

 

If a Project Company directed program is selected an option to consider would be to purchase a dedicated 
“Owners Interest” only liability program that would protect KRRC in the event KRRC is held legally liable for a 
loss that arises out of its sole negligence or willful misconduct. Though most liability will be driven through 
the Project Company’s operations, such a policy would provide coverage for the unknown or unintended 
loss. Limits for an Owners Interest program should be evaluated based on how much direct involvement 
KRRC staff will have in overseeing the project. 

 
 

Recommendation 
 

As mentioned previously all three approaches to insuring the project will work. It is just deciding which one 
will work best for KRRC and the successful restoration of the Klamath River and which delivers the greatest 
value for money. Since the original recommendation, insurance rates have increased significantly: 

 
 

 
 
 

Additionally, carriers have significantly reduced the limits that they are willing to offer and narrowed the terms 
and conditions of their policies. 
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As such, it is important to assess which insurance approach delivers the greatest value for money while 
affording the best coverage; that is by allowing Kiewit and HGS to use their corporate insurance programs 
and requiring project specific limits that are annually renewing; and by having KRRC purchase an owner’s 
interest policy and naming the key Stakeholders as additional insureds. 

 
 

Auto Liability 
 

We recommend that KRRC consider requiring higher limits ($10M) of Kiewit and HGS and allow Kiewit and 
HGS to determine the appropriate limit for its subcontractors, but not less than $2M. We further suggest that 
Kiewit and HGS schedule the auto liability on their umbrella/excess policies, if possible. 

 

Contractors Pollution Liability and Fixed Site Pollution Liability 
 

While similar questions, as those posed in the casualty analysis, can be asked for the pollution cover, the 
difference is that neither Kiewit nor HGS will not take ownership of the site. As such, the responsibility for 
procuring fixed site pollution liability (“PLL”) cover falls to KRRC. Therefore, we agree that KRRC should 
procure both the Contractor’s Pollution Liability (“CPL”) and the PLL cover and would seek to place at least 
the primary layer of both policies, and preferably the entire tower, with the same insurer. Environmental 
claims during the course of construction often fall to both the CPL and PLL (site pollution) and can result in 
additional complications when two or more insurers are involved. Additionally, it may ultimately be more 
advantageous for the two policies to have linked limits, as currently the policies have two separate $100 
million towers specified. As Aon continues to analyze the risks and exposures of the Project, the two 
separate towers may be over-insuring of the Project, when perhaps a single $50 million may be adequate. 
However, we will offer pricing for up to $100M. 

 
If Kiewit is willing to do so, KRRC should work with Kiewit to use Kiewit’s leverage in the insurance 
marketplace to negotiate coverage, terms and pricing. 

 
We do recommend that KRRC be permitted to collect any deductible/SIRs from the Project Company or 
contractor who causes the loss. 

 
Professional Liability Structure 
Given the size of the project and the inherent, potential risk of a catastrophic loss resulting from the negligent 
rendering of professional services, the structure of the professional liability coverage will be critical to the 
success of the project. Aon has reviewed Kiewit’s corporate program and it contains the same types and kinds 
of coverages that would be in a project specific Contractors Protective Professional Indemnity (CPPI). As such, 
use of Kiewit’s corporate program is permissible as long as there are dedicated, project specific limits. 

 
It would be permissible for HGS to use its corporate program if it can provide dedicated, project specific limits 
and meets all of the contractual requirements. If it cannot do so, it should be required to buy a project specific 
policy. 
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Risk Register 
 

As discussed in the key project risks section of this report, there was a meeting in February 2019 with the 
States, PacifiCorp, KRRC and its consultants in which the group identified a variety of project risks. Aecom 
and Aon created a project risk register which incorporated the discussions from that meeting as well as the 
risks set forth in the Project Agreement. The Risk Register is attached as Appendix D to the July 2019 
report. The Risk Register has since been updated and certain risks have been “retired” because the risk has 
been eliminated or transferred to Kiewit or HGS. 

 
The original risk register is divided into 3 specific sections: risks that are insurable, risks that are potentially 
insurable, and risks that are uninsurable. It is important to understand that coverage is extremely fact 
dependent and coverage cannot be guaranteed if the facts reveal that the cause is excluded or that there is 
some other type of limitation. In breaking the risks into insurable, potentially insurable and uninsurable, Aon 
has assumed that the insured has complied with all provisions of the policy and that the claim is not 
otherwise excluded. 

 
For the potentially insurable risks, the facts and alleged damages become even more important in 
determining coverage. Builder’s Risk and Property insurance is what is commonly referred to as a “first- 
party” coverage, which that the damage must be incurred by the named (or other) insureds. Additionally, for 
the delay in startup or contractor’s continuing expense coverage to be triggered, there must be a loss caused 
by a peril not otherwise excluded. For the general liability insurance (3rd party coverage), as discussed in 
controlled insurance program section, there are 5 key factors that go into determining whether there is 
coverage for the loss. However, there are two key obligations under a general liability policy: defense and 
indemnification. The duty to defend is broader than the duty to indemnify (pay the damages). As such, often 
times a carrier will have a defense obligation but as the facts develop, may not have an indemnification 
obligation. The environmental (1st and 3rd party) and professional coverages (1st and 3rd party) have the same 
two duties and are also very fact dependent. 

 
Conclusion 

Aon has outlined certain recommendations with respect to the insurance program in Appendix A based upon 
the following factors: (1) a program that delivers the best value for money; (2) the legal advice of Hawkins, 
Delafield and Wood firm; and (3) the representations of Kiewit and HGS. Those recommendations are as 
follows. 

 
1. Kiewit and HGS will be permitted to use their corporate general liability, auto liability and workers 

compensation insurance programs. With respect the general liability coverage, both Kiewit and HGS 
will be required to provide project specific limits that renew on an annual basis. 

 
2. KRRC will purchase an owner’s interest general liability program that covers its independent liability 

and any vicarious liability assigned to it. 
 

3. Kiewit will procure the Builder’s Risk coverage because of its purchasing power and market 
relationships. 

 
4. Kiewit and HGS will be permitted to use their corporate professional liability insurance 

programs as it complies with all of the required specifications. 
 

5. KRRC will purchase the Contractor’s Pollution Liability and Site Pollution Liability policies. 
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Appendix A – Aon Proposed Insurance Plan 
 

Insurance Limit of Liability Retention/Deductible Comments 

Policy Type 
Recommended 
Procuring Entity 

Aon’s Recommendations 
Project Agreement 

Requirements 
Aon’s Recommended 

Approach 
Relevant Notes 

 
 

 
Builder’s Risk 

 
 

Kiewit only for the 
work it will be 

performing 

 
 
 

Builders risk limit to be subject to a Probable 
Maximum Loss analysis 

 
 
 

No Requirements related to 
Retentions 

The AOP deductible should 
be no higher than $1M 

 
Earthquake will have a 
percentage deductible 

 
Flood will have a 

percentage deductible 

 
 

There will be multiple 
sublimits associated with the 
Project and those sublimits 

are being evaluated 

 
 
 
 

General Liability 

 
 

 
Kiewit, HGS and 

KRRC and all 
subcontractors 

Kiewit and HGS (separate policies): 
$2M occurrence / 

$4M products completed operations / 
$4M general aggregate 

 
KRRC: $1M occurrence / $2M products completed 

operations / $4M general aggregate 
 

Subcontractors: As required by Kiewit and HGS 

 
 
 

No Requirements related to 
Retentions 

 
A deductible or SIR not 

greater than $1M for Kiewit 
and HGS, individually 

 
Subcontractors as 

determined by Kiewit and 
HGS 

 

 
Kiewit and HGS will be 
permitted to use their 

corporate programs if they 
can provide dedicated, 
project specific limits. 

Workers 
Compensation/ 

Employers 
Liability 

Kiewit, HGS and 
KRRC and all 
subcontractors 

 
WC – Statutory 

Employers Liability- $1M/$1M/$1M 

 
No Requirements related to 

Retentions 

 
N/A 

 
All parties will use their 

corporate policies 

 
 
 
 

Excess Liability 

 
 
 

Kiewit, HGS and 
KRRC and all 
subcontractors 

 
Kiewit to provide $200M in project specific limits 

 
HGS to provide $75M in project specific limits 

 
KRRC to procure an owner’s interest policy with 

limits of $50,000,000 (but will price $100M) 

 
 
 
 

N/A 

 
 
 
 

Underlying coverage 

This should be a follow form 
policy and should have the 

following coverages 
scheduled on the policy: 

general liability, auto liability 
and employers liability. It is 
also recommended that the 

aircraft liability and 
watercraft liability be 

scheduled on this policy. 

Commercial 
Automobile 

Liability 

Kiewit, HGS and 
KRRC and all 
subcontractors 

 
$5,000,000 CSL except subcontractors who shall 

carry $2,000,000 CSL 

 
No Requirements related to 

Retentions 

 
N/A 

All parties will use their 
corporate policies. In 

addition to MCS 90 and CA 
9948 

Contractor’s 
Pollution 

Liability/Pollution 
Legal Liability 

 
KRRC 

 
$50M 

 
No Requirements related to 

Retentions 

 
Not greater than $1M 

This will be a combined 
CPL/PLL policy and an 

option for $100M in 
coverage will be explored. 
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Professional 
Liability 

 
 
 
 

Kiewit 
HSG 

 
 
 
 
Kiewit: $25,000,000 per claim and in the aggregate 

 
HSG: $15,000,000 per claim and in the aggregate 

 
 
 
 

No Requirements related to 
Retentions 

 
 
 
 
 

Not greater than $1M 

Kiewit’s corporate program 
is sufficient as long as they 
provide dedicated, project 

specific limits. 
 

HSG’s corporate program is 
sufficient as long as they 
provide dedicated project 

specific limits. If they cannot 
do so, then they will need to 

procure a project specific 
policy. 

 
Watercraft and 
Aircraft Liability 

 
 

Kiewit 

$5,000,000 per occurrence and 
in the aggregate for watercraft, 

aircraft and drones 
$10,000,000 per occurrence and 
in the aggregate for helicopters 

 
Still exploring 

exposure 

 
No Requirements related to 

Retentions 

 
 

TBD 

 
 

TBD 
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Appendix B – KRRC’s Insurance Budget 
 
 
 

Line of 
Coverage 

Coverage 
Description 

Limits Retentions 
Estimated 
Premium 

Cost Period 

 
Builder’s Risk 

Covers damage to 
property in the 

Construction Period 

 
Subject to a Probable 

Maximum Loss 

 
Not greater than $1M 

 
Included in 

Kiewit’s 
GMP 

 
Term 

 
 

KRRC’s Owner’s 
Interest Policy 

Covers3rd party 
bodily injury and 

property damage, and 
injured employees in 

the course of their 
employment 

 

 
$50M 2 

 
 

Not greater than $1M 

 
 
 

$2,600,000 

 

 
Term 

Commercial 
Automobile 

Liability 

 
Covers liability from 

use of autos 

 
$5,000,000 combined 

single limit 

 
Not greater than $1M 

 
$0 (Corporate 

program) 

 
Annual 

Contractor’s 
Pollution 

Liability/Pollution 
Legal Liability 

Covers liability arising 
from hazardous 

materials 

 
$50,000,000 linked 

limits 3 

 
Not greater than $1M 

 
$1,200,000 

 
Term 

 

 
Professional 

Liability 

 

 
Covers liability arising 
out of design errors 

Kiewit: $25,000,000 per 
claim and project 

aggregate 
 

HGS: $15,000,000 per 
claim and project 

aggregate 

 

 
Not greater than $1M 

 
Included 
in Kiewit’s  
GMP  
 
$700,000 
for HGS 

 
 
 

Term 

Watercraft and 
Aircraft Liability 

Covers liability from 
use of watercraft or 

aircraft 

 
Depending on exposure 

 
Not greater than $1M 

 
Included in 
Kiewit and 
HGS’ GMP 

 
Term 

Total Estimated Annual Premium during Construction Period 
(2020 Dollars) 

 
$4,500,000 

 
 
 

 
2 Aon will price an additional $50M in limit for KRRC’s consideration. 

3 Aon will price an additional $50M in limit for KRRC’s consideration. 
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downstream impacts, and all associated permitting for such actions (the "Project"). The 
comprehensive plan for the Project, as amended, is referred to herein as the "Definite 
Decommissioning Plan". It consists of specifications and measures that are organized in 
implementation plans. 

WHEREAS, the County and Harbor have interests and responsibilities that are 
implicated by the Definite Decommissioning Plan. The County is a small rural county located 
in far northern California. The fishing industry including the sports fishing industry is a large 
portion of the County economy. Tourism provides another essential portion of the economy in 
the County. The County contains the mouth of the Klamath River within the County 
boundaries as well as a significant share of the river. The County also contains the Crescent 
City Harbor within its boundaries. The Crescent City Harbor is an essential facility for the 
County ' s fishing industry and economy as a whole. In various ways, the Project may affect 
the foregoing interests, which are collectively referred to herein as the "County/Harbor 
Interests". 

WHEREAS, the Renewal Corporation, the County and the Harbor have consulted 
regarding measures to be included in the Definite Decommissioning Plan and submitted to 
FERC. These measures are intended to address the concerns of the County and the Harbor 
with potential impacts to the County/Harbor Interests that may be associated with the Project. 
These measures are proposed for FERC' s approval and are set forth in Exhibit A, attached 
hereto and incorporated herein by this reference ("Recommended Terms and Conditions"). 

WHEREAS, the Renewal Corporation, the County and the Harbor have consulted 
regarding additional measures to address the County/Harbor Interests that will be implemented 
if, and only if, the Renewal Corporation and the States accept the License Transfer and FERC 
approves the License Surrender on terms and conditions that substantially conforms with the 
Definite Decommissioning Plan. These additional measures are set forth in Exhibit B, attached 
hereto and incorporated herein by this reference ("Additional Measures"). 

NOW THEREFORE, in consideration of the foregoing the Parties agree as follows: 

1 Recommended Terms and Conditions: The Parties hereby agree to diligently 
pursue the Recommended Terms and Conditions. The Parties will jointly recommend and 
request that FERC require (a) that the Recommended Terms and Conditions be included in the 
applicable implementation plans in the Definite Decommissioning Plan; and (b) compliance 
with such approved implementation plans as an enforceable obligation and requirement of the 
Final Order. The term "Final Order" shall mean an order issued by FERC that constitutes the 
full and final disposition of the License Surrender proceeding and is subject to judicial review 
pursuant to 16 U.S.C § 8251 (b). 

2 Additional Measures: The Renewal Corporation will implement the 
Additional Measures during the term of this MOU. The County and the Harbor will each and 
both fully cooperate with the Renewal Corporation in the implementation of the Additional 
Measures and take such further actions, including the execution of documents, as may be 
reasonable required to implement the Additional Measures in accordance with the terms and 
conditions of this MOU. 
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3. Term: The term of this MOU shall commence as of the Effective Date and 
shall end upon the date that is the earlier of the following dates to occur: (a) the date that FERC 
shall determine that all of the requirements contained in the Final Order have been satisfied, 
or, (b) the date that a Party shall terminate this MOU in accordance with Section 7. 

4. FERC Approval: Renewal Corporation' s obligation to implement the 
Recommended Terms and Conditions and the Additional Measures is contingent upon each and 
both of (a) the Renewal Corporation' s and the States acceptance of the License Transfer and (b) 
FERC' s issuance of a Final Order that substantially conforms with the Definite 
Decommissioning Plan. The obligations of the County and the Harbor to take no action before 
FERC, or in any other regulatory or public forum, that is contrary to, conflicts with, hinders, 
changes, modifies or impairs the implementation of the Recommended Terms and Conditions 
and/or the implementation of the Additional Measures is contingent upon FERC' s issuance of 
a Final Order containing the Recommended Terms and Conditions. 

5. Good Faith: The Parties agree to collaboratively and in good faith recommend 
and support the Recommended Terms and Conditions in the License Surrender proceeding and 
shall take no action before FERC, or in any other regulatory or public forum, that is contrary 
to, conflicts with, hinders, changes, modifies or impairs the (a) implementation of the 
Recommended Terms and Conditions, and/or (b) the implementation of the Additional 
Measures. 

6. Reservation of Rights: Subject to Section 5 and applicable law, the County 
and the Harbor fully reserve their respective rights to take such action as it deems necessary to 
fulfill its constitutional, statutory, and regulatory responsibilities or comply with any judicial 
decision. 

7. Termination: 

7.1 If a Party fails to comply with any of its obligations under this MOU 
("Default"), the other Party may give written notice of such Default to the defaulting Party. 
The defaulting Party shall have thirty (30) days from receipt of such notice of Default to 
cure such Default (provided however, if such Default is not capable of cure within thirty 
(30) days, the defaulting Party shall commence such cure within such thirty (30) day period 
and shall continuously and diligently complete such cure as soon as is reasonably possible 
thereafter). If such Default is not cured to the satisfaction of the non-defaulting Party 
within the applicable cure period, the non-defaulting Party may terminate this MOU by 
written notice to the defaulting Party. Notwithstanding the foregoing, neither the County or 
the Harbor may give a written notice of Default to the Renewal Corporation pursuant to this 
Section 7 .1 unless such notice of Default is executed and by both the County and by the 
Harbor and is given to the Renewal Corporation as a joint County/Harbor notice of Default. 

7.2 Renewal Corporation may terminate this MOU by written notice to 
the County and the Harbor if Renewal Corporation elects to reject (a) the License Transfer, 
or (b) the License Surrender. 

8. Miscellaneous: This MOU contains the entire agreement between the 
Parties with respect to the subject matter hereof and supersedes any and all other prior 
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understandings, communications and agreements, oral or written, between the Parties with 
respect to the subject matter of this MOU. This MOU may not be amended or modified 
except by a written agreement signed by the Parties. If any terms or conditions of this 
MOU are deemed to be invalid or unenforceable, the remainder of this MOU shall not be 
affected thereby. This MOU may be executed in multiple counterparts, each of which shall 
be deemed to be an original agreement, and all of which shall constitute one agreement. 
This MOU shall be governed the laws of the United State of America and, as applicable, 
the laws of the state of California. This MOU is binding upon the Parties and their 
respective successors and assigns. 

THIS MEMORANDUM OF UNDERSTANDING is made by and between the 
undersigned Parties as of the Effective Date. 

COUNTY OF DEL NORTE, a political 
subdivision of the State of California 

By:. ____________ _ 
Its: ______________ _ 

CRESCENT CITY HARBOR 
DISTRICT, a special district of the State 
of California 

KLAMATH RIVER RENEW AL 
CORPORATION. 

By: ______________ _ 
Its: ______________ _ 
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MOU are deemed to be invalid or unenforceable, the remainder of this MOU shall not be 
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THIS MEMORANDUM OF UNDERSTANDING is made by and between the 
undersigned Parties as of the Effective Date. 

COUNTY OF DEL NORTE, a political 
subdivision of the State of California 

By:Chris Howard ~ 
Its: Chair, Board of Supervisors 

CRESCENT CITY HARBOR 
DISTRICT, a special district of the State 
of California 

By: ___________ _ 

Its: ---------------

KLAMATH RIVER RENEW AL 
CORPORATION. 

By: ______________ _ 

Its: ---------------
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EXHIBIT A 
RECOMMENDED TERMS AND CONDITIONS 

The Renewal Corporation will include the following measures in the Definite Decommissioning 
Plan. If the Renewal Corporation and the States accept License Transfer and a Final Order is 
issued that substantially conforms with the Definite Decommissioning Plan, these measures will 
be enforceable obligations of the Renewal Corporation under the Final Order. 

Prior to the Final Order, the Renewal Corporation and the County shall jointly develop a detailed 
workplan for the implementation of these measures. The work plan shall be consistent with the 
Water Quality Monitoring Plan and will address the specific logistics, equipment, and protocols 
associated with implementation of the monitoring measures. The workplan will also provide a 
summary of the process developed to determine potential impacts within the Crescent City Harbor 
and the Townsite and Roy Rook boat ramps caused by the Project. 

If the Project is delayed, then the timing and sequencing of the date or dates for implementation 
of the Recommended Terms and Conditions shall be extended to the corresponding date or dates 
that best reflect the intent of the Parties to this MOU. 

A. Sediment Monitoring Measures: The following measures are proposed to evaluate 
whether sediment released from the Lower Klamath Project reservoirs is (1) moving north from 
the mouth of the Klamath River to Crescent City Harbor, (2) depositing in the mouth of Crescent 
City Harbor, and (3) if sediment deposition occurs in Crescent City Harbor, what percentage of 
the total sediment accumulation is from the dam reservoir drawdown sediment versus normal 
annual accumulation of sediment which occurs independent of dam removal. 

Measure A-1. Establish Bathymetric and Topographic Survey Areas. 

The focus of Measure A-1 is to establish baseline conditions for the Crescent City Harbor. 
Baseline conditions will then be used to evaluate sediment accumulation, as detailed in Measure 
A-3. Within Measure A-1 , the Renewal Corporation will establish multi-beam bathymetric 
surveys at the following locations: 

• Harbor (Area 1 in Figure A-1) 

• Inner Basin (Area 2 in Figure A-1) 

• Outer Basin (Area 3 in Figure A-1) 

• Marina Access Channel (Area 4 in Figure A-1) 

• Inner Harbor Basin Channel (Area 5 in Figure A-1) 

• Entrance Channel (Area 6 in Figure A-1) 
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See also Figures 1 through 5 on pages 21 through 25 of the McMillen Jacobs Report. 1 

The bathymetric and topographic surveys will be established in 2022. Two sets of measurements 
will be obtained at each survey area: one in 2022 (late summer or early fall) and one in 2023 , 
approximately 12 months following 2022 baseline measurements. Survey data for each 
monitoring area will be used to develop a digital elevation model (DEM), which is a three
dimensional representation of a terrain's surface. The two collected datasets for each area will be 
compared on a cell-by-cell basis using a GIS spatial analyst program and averaged to set the 
baseline condition for monitoring of the sediment deposition during the dam removal period. 

Renewal Corporation will provide bathymetric and topographic survey data to the County for 
review within two weeks of completion of quality assurance and preparation of draft maps. 
Determination of baseline surfaces will be made in coordination with the County. Associated 
reports, memos, and calculations will be provided to the County for review and comment prior to 
finalizing documents. 

Measure A-2. Conduct Current Monitoring During Drawdown. 

The Renewal Corporation will conduct current monitoring and analysis to assist in determining 
the sediment flow patterns exiting the Klamath River and to assess whether the sediment moves 
north, south, or directly west into the ocean upon discharging from the river. This measure 
consists of using acoustic doppler cuffent profilers (ADCPs) mounted to buoys to determine 
current patterns during initial, peak, and terminal sediment deposition periods. An ADCP 
measures current speed at specified intervals over a water column up to 70 meters in depth. The 
instrument can be anchored to the seafloor or mounted to a vessel, such as a buoy. The final 
locations of the monitoring buoys will be determined in consultation with County and Harbor. 
Upon the completion of this measure, the Renewal Corporation shall cooperate with the County 
and the State of California to facilitate the continued use of the buoys by the County to monitor 
ocean cuffents. 

Data collected during the monitoring program can be stored within the ADCP unit and 
downloaded manually or set up for real time monitoring with data uploaded to a cloud database. 
Additional functionality can be added to the current monitoring, including echo sounding and 
turbidity monitoring. Detailed layout and design of the current monitoring and data acquisition 
system will be completed prior to implementation in coordination with the County. ADCP units 
will be deployed in 2022. 

Renewal Corporation will provide the current monitoring data and associated analyses to the 
County's consultant for review, within two weeks of completing the data analysis and processing 
which will occur in the fall of each year. 

Measure A-3. Monitor Bathymetric and Topographic Survey Areas 

If current monitoring under Measure A-2 indicates sediment transport to Crescent City Harbor, the 
Renewal Corporation will monitor survey areas established under Measure A-1 to evaluate net 

1 Klamath River Dam Removal, Crescent City Harbor, Proposed Mitigation Measures, Revision No. 6 (McMillen 

Jacobs Associates, 2/19/21). 
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sediment deposition volumes. Three sets of data will be collected at each monitoring area; the 
first data set will be collected approximately 1 month after peak discharge from the mouth of the 
Klamath River, the second data set will be collected after completion of drawdown, and the third 
data set will be collected approximately I-year post-drawdown. Thereafter, for an additional three 
(3) years following drawdown, the Renewal Corporation will monitor the survey areas and, on an 
annual basis, provide the County with a data set for each year of additional monitoring. 

The bathymetric and topographic survey data will be used to generate post-drawdown DEM 
surfaces and compared to baseline DEM surfaces to clearly indicate the change in sediment 
deposition. This information will provide both a graphical representation of the sediment 
deposition changes from the baseline through post-drawdown conditions and the net total 
sediment volume observed from the baseline through post-drawdown conditions for each 
monitoring area. 

In order to assess impact to the Crescent City Harbor, a threshold volume must be established for 
each monitoring location. An incremental increase of 25 percent will be used to define the 
threshold volume of sediment deposit. 

Threshold Volume Calculation for Areas with Historic Dredging Data 

The Entrance Channel, Inner Harbor Basin Channel, and Marina Access Channel have established 
historic dredge volumes. For the Entrance and Inner Harbor Basin Channels (Areas 5 and 6 in 
Figure A-1 ), the estimated average annual dredged volume is 12,000 cubic yards. For the Marina 
Access Channel (Area 4 in Figure A-1 ), the average dredged volume is 8,000 cubic yards. For 
purposes of impact determination, the total combined dredged volume of 20,000 cubic yards for 
the Entrance Channel, Inner Harbor Basin Channel, and Marina Access Channel will be used. The 
threshold volume for this area will be calculated as follows: 

VTh = V AA+ 0.25 * V AA 

where VTh = Threshold Volume of Sediment, and 
V AA = Average Annual Dredged Volume 

The threshold volume of sediment for the Entrance Channel, Inner Harbor Basin Channel, 
and Marina Access Channel is therefore 25 ,000 cubic yards. 

Threshold Volume Calculation for Areas without Historic Dredging Data 

The Crescent City Harbor, Inner Basin, and Outer Basin (Areas 1, 2 and 3 in Figure A-1) do not 
have established historic dredge volumes. Anticipated dredge volumes for these areas will be 
determined from the baseline surveys and post-drawdown surveys completed per Measure A-3. 
Threshold volume for these areas will be calculated as follows: 
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VTh=VAD+0.25 * VAo 

where VTh = Threshold Volume of Sediment, and 
VA= Annual Sediment Deposition Volume Measured during Baseline Monitoring 

Period 

Renewal Corporation will provide bathymetric and topographic survey data collected to support 
Measure A-3 to the County for review within two weeks of completion of the quality assurance 
and draft mapping. Threshold volume calculations and associated reports or memos will be 
provided to the County for review and comment prior to finalizing . 

B. Impact Analysis 

The Sediment Monitoring Measures provide the data and analysis needed to evaluate the impact 
of sediment released from the Lower Klamath Project reservoirs (if any) on Crescent City Harbor 
("Project Impact"). A Project Impact is defined in relation to a threshold volume of sediment that 
is transported to and deposited in Crescent City Harbor, but only if and to the extent such 
transportation and deposit of sediment is caused by the Project. The threshold volume for 
purposes of defining a Project Impact is defined under Measure A-3. 

A Project Impact to Crescent City Harbor will be evaluated and determined as follows: 

• Step 1 - Determine if sediment released from the reservoirs is transported to the Crescent 
City Harbor. This will be accomplished through a buoy array equipped with current 
meters (Measure A-2). If current monitoring indicates transport to the harbor, proceed to 
Step 2. Otherwise, the impact analysis is complete, and a detennination of No Impact is 
declared. 

• Step 2 - Compare the harbor baseline bathymetry to the post-drawdown bathymetry to 
determine the total volume of sediment deposited during the monitoring period. 
Bathymetric survey data will be used to develop a three-dimensional representation of the 
terrain's surface. A GIS spatial analyst program is then used to complete a cell-by-cell 
comparison of the two surfaces and calculate the net volume difference. 

• Step 3 - Compare net volume of sediment deposited during the monitoring period to the 
established threshold volume for each monitoring area. If the net volume of sediment 
deposited during the monitoring period is greater than the threshold volume, and if such 
exceedance in the net volume of sediment deposited during the monitoring period is 
caused by the Project, then proceed to Step 4. If the net volume of sediment deposited 
during the monitoring period less than the threshold volume, the impact analysis is 
complete, and a determination of No Impact is declared. 

• Step 4 - Determine the mitigation for the Project Impact in accordance with Section C 
"Mitigation" below. 
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A Project Impact to the Townsite or Roy Rook boat ramps is stipulated. Renewal Corporation 
will pay an amount as stipulated below. 

C. Mitigation. 

The Renewal Corporation will provide mitigation as follows: 

C-1 Crescent City Harbor: If a Project Impact occurs in Crescent City Harbor, then as a 
one-time mitigation payment, the Renewal Corporation shall bear the proportional and 
incremental cost incurred by the County and/or the Harbor of dredging and removing such 
sediment. The County and the Harbor shall cause such dredging to occur in the ordinary course 
of its harbor maintenance practices, and at such time or times when such dredging customarily 
occurs. The Renewal Corporation shall not bear any cost in excess of the incremental and 
proportional cost of additional dredging attributable to the Project Impact. The Renewal 
Corporation shall not be liable for the cost of any dredging or other harbor maintenance practices 
undertaken by the United States Am1y Corps of Engineers unless the cost thereof is (a) directly 
incurred by the County and/or the Harbor and (b) determined to be payable to the County and/or 
the Harbor as a one-time mitigation payment (or portion thereof) for a Project Impact in 
accordance with the terms and conditions of this MOU. 

C-2 Townsite and Roy Rook Boat Ramps: The Renewal Corporation will pay the 
County $3 ,500 per boat ramp per year, or $7,000 per year, for 2 years post-drawdown. The 
Renewal Corporation shall make this payment on or before May 1 in any year that such payment 
is due . . 

C-3 Mitigation Payments: The Parties will seek to recoup any costs of mitigating a 
Project Impact from the insurance outlined in this MOU. The County and the Harbor shall, in a 
timely manner, fully cooperate with the Renewal Corporation, and its contractors, subcontractors, 
consultants and representatives, to submit such claims, documentation or other information as 
may be required to any one or more insurance carriers responding to such claim. Provided that 
the County and the Harbor shall, in a timely manner, fully cooperate with the Renewal 
Corporation, and its contractors, subcontractors, consultants and representatives, in the 
submission of such claims, documentation and other infonnation as may be required by any one 
or more insurance carriers, if such claim or claims are denied, in whole or in part, by the 
insurance carriers, then the Renewal Corporation shall bear the cost of mitigating a Project Impact 
( or portion thereof) that is not covered by insurance. 

C-4 Limitation of Liability: Except and only as otherwise and specifically provided by 
this MOU, the Renewal Corporation's liability for mitigating Project Impacts under applicable 
law is not changed by this MOU. 
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AREA 1. HARBOR: APPROX.AREA IS 28-4.5 ACRES. NO 
EXISTING MAINTENANCE. 
AREA 2. INNER BASIN: APPROX. AREA IS 16.4 ACRES; 
hWNTAINE.O TO-15 FT MLLW 
AREA 3. OUTER BASIN: APPROX AREA IS 37.0 ACRES, 
MAINTAINED TO · 10 TO -15 FT MLLW 
AREA 4. MARINE ACCESS CHANNEL: APPROX. AREA IS 4.7 
ACRES; MAINTAINED TO -15 FT Ml.LW 
AREA 5. INNER HARBOR BASIN CHANNEL: APPROX. AA.EA IS 
11.6 ACRES; ~WNTAINED TO •15 FT MI.LW 
AREA 6. ENTRANCE CHANNa, APPROX AREA IS 14 2 
ACRES: f,WNTAJNED TO ·20 FT MLLW 

Figure A-1. Bathymetric Survey Areas : Crescent City ·Harbor (after USACE 2019) 
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EXHIBITB 
ADDITIONAL MEASURES 

If the Renewal Corporation and the States accept License Transfer and FERC issues a Final Order 
that substantially confom1s with the Definite Decommissioning Plan, these measures will be 
enforceable obligations of the Renewal Corporation under a separate instrument in the nature of 
an enforceable contract. 

Measure B-1. Renewal Corporation will Provide Financial Support for County and the 
Harbor Review of Recommended Terms and Conditions. 

1. The Renewal Corporation shall reimburse the County for the cost to retain a 
consultant to review the Renewal Corporation' s implementation of the sediment monitoring 
measures described in Exhibit A "Recommended Terms and Conditions" in an amount up to, but 
not in excess of, Twenty-Four Thousand Eight Hundred Dollars ($24,800.00). 

2. The Renewal Corporation shall reimburse the County for the cost of County staff 
time dedicated and expended to review the Renewal Corporation' s implementation of the 
sediment monitoring measures described in Exhibit A "Recommended Terms and Conditions" in 
an amount up to but not in excess of Three Thousand Seven Hundred Fifty Dollars ($3 ,750.00). 

3. The Renewal Corporation shall reimburse the Harbor for the cost of the Harbor' s 
staff time dedicated and expended to review the Renewal Corporation' s implementation of the 
sediment monitoring measures described in Exhibit A "Reco1mnended Terms and Conditions" in 
an amount up to but not in excess of One Thousand Eight Hundred Dollars ($1 ,800.00). 

4. Subject to the foregoing, the County shall be entitled to reimbursement for the 
following work: document review; meetings and consultation with the Renewal Corporation, the 
County ' s Consultant and County staff; and the preparation of a written report to the Harbor 
summarizing findings and conclusions. Reimbursement cost caps are stated in the aggregate. 
Reimbursement shall be limited to costs incurred by the County for the first three (3) years of 
monitoring under Measure A-3 in Exhibit A "Recommended Terms and Conditions." 

5. The Renewal Corporation shall not reimburse the County or the Harbor for any 
action that may reasonably be construed to be in opposition to the Project, including without 
limitation, any action to challenge, protest, appeal, delay, obstruct, or otherwise interfere with the 
Project. 

6. Claims for reimbursement may be submitted to the Renewal Corporation by 
written invoice, together with reasonable documentation to verify the scope of the work for which 
reimbursement is claimed and the date or dates upon which such work was performed. Subject to 
the foregoing, claims for reimbursement shall be paid by the Renewal Corporation within thirty 
(30) days of the Renewal Corporation's receipt thereof. If the Renewal Corporation shall reject a 
claim for reimbursement, the Renewal Corporation shall provide a written explanation of such 
rejection. Any claim for reimbursement rejected by the Renewal Corporation may be resubmitted 
if the reason for rejection is resolved to the satisfaction of the Parties. In the event of a dispute 
over any claim for reimbursement that cannot be resolved within one-hundred-eighty (180) days 
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of the date upon which such claim was initially submitted for reimbursement, the Pa1ty submitting 
such claim may thereafter pursue any remedy available under applicable law. In the event any 
action by legal proceeding shall be instituted with respect to a claim for reimbursement, the Party 
prevailing in such action shall be entitled to recover from the other Party all of its reasonable costs 
and expenses incurred in connection with such action, including reasonable attorneys' fees. 

Measure B-2. Renewal Corporation Shall Name the County and the Harbor as Additional 
Insureds. 

1. The Renewal Corporation shall name the County and the Harbor as additional 
insureds on the following policies of insurance. Insurance coverages to be provided pursuant to 
this MOU are limited to the terms and conditions of the insurance policies hereinafter procured by 
the named insured, and such coverages are limited to losses caused by the negligent or other 
culpable acts or omissions of the named insured (if and only to the extent substantiated by a 
legitimate and properly filed claim against the named insured). The payment of any claims made 
with respect to such insurance coverages is subject to the terms and conditions of such policies of 
insurance and any applicable limitations and exclusions stated therein. 

Policies and Limits 

Type of KRRC Kiewit RES/HGS 
Insurance 

Commercial $2M occurrence $2M occurrence $2M occurrence 
General Liability 
(Owner' s Interest) $4M products $4M products $4M products 

completed completed completed 

$4M aggregate $4M aggregate $4 M aggregate 

Excess Liability $SOM $200M $SOM 
(Owner's Interest) 

(Owner ' s Interest) 

Contractor' s 
Pollution 
Liability/Pollution $SOM 
Legal Liability 

2. The forgoing coverages shall be maintained as follows: (a) any Project-specific 
insurance, written for the term of the Project, shall have a completed operations period of 
[number] years after final completion; and (b) any corporate policies shall be maintained for a 
period of [number] years after final completion. 

3. Within one hundred eighty (180) days of the date of the Final Order, the Renewal 
Corporation shall provide the County with a certificate of insurance evidencing that such 
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insurance, in such form and amount, is in place and that the County and the Harbor are so 
designated as additional insureds. The ce1iificate must specify that the County and the Harbor 
will be given at least thirty (30) days' prior written notice by the insurer in the event of any 
material modification, cancellation, or tennination of coverage. 
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